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BANC ONE CAPI TAL PARTNERS CORPORATION, et al., Plaintiffs-
Appel  ants, Cross-Appel |l ants,

V.

Ri chard K. KNEI PPER and Jones, Day, Reavis & Pogue, Defendants-
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Appeals from the United States District Court For the Northern
District of Texas.

Before SMTH and EMLIO M GARZA, C rcuit Judges, and BERRI GAN,
District Judge.”’

EMLIOM GARZA, Crcuit Judge:

A group of disgruntled investors filed this suit for
securities fraud arising out of the defendants' failed efforts to
successfully capitalize FilnDallas, I nc. ("FilnmDal | as"), a
Dal | as- based novi e production conpany. After a five-week trial
the jury returned a verdict against the plaintiff investors on
their federal and Texas state securities fraud clainms, but in favor
of the plaintiffs on their claimof civil conspiracy. The jury
al so found that two of the investors were in pari delicto with the
def endant s.

The district court disregarded the jury's civil conspiracy
verdict and entered a "take nothing" judgnent in favor of the

def endants, reasoning that there was no "w ongdoi ng" upon which a

"District Judge of the Eastern District of Louisiana,
sitting by designation.



finding of civil conspiracy could be based. The plaintiffs appeal
fromthis judgnent and fromthe district court's grant of summary
judgnent on their clains for professional negligence and |ega
mal practi ce. The defendants appeal from the district court's
denial of their summary judgnent notion in which they asserted the
defense of res judicata. W reverse in part, affirmin part and
remand for new trial
I

The defendant Ri chard K. Knei pper was chai rman of the Board of
Directors and an officer in FilnDallas when the private offering of
securities in FilnDallas was made. He was also a partner in the
def endant |law firmJones, Day, Reavis & Pogue ("Jones Day"), which
served as counsel to FilnDallas for the offering.

Knei pper and Sam Grogg,! a filmindustry veteran, had forned
FilnDallas in 1986 to participate in a joint enterprise agreenent
w th New Wr| d Conpany Pictures, Inc. ("New Wrld"), an i ndependent
filmproducer and distributor. FilnDallas and New Wrld toget her
woul d own FilnDallas Pictures, Inc. ("FilnDallas Pictures"), which
was to produce and distribute filnms and would be managed by
FilnDallas. Under the joint venture agreenent, FilnDallas and New
Worl d were each required to contribute to the capitalization of the
venture.

Because the resources of Knei pper and Grogg fell short of the

G ogg was nanmed as a defendant in the original conplaint,
but the plaintiffs later voluntarily dism ssed himfromthe suit.
Wi | e evidence of Gogg's involvenent in the alleged fraudul ent
activity was presented at trial, the only two defendants in this
case are Knei pper and Jones Day.



needed contribution, they decided to fund FilnDallas' portion
through the private offering in FilnDallas. Kneipper and Jones Day
prepared a private of fering nmenorandumwhi ch detail ed t he proposal.
According to the terns of that nenorandum the proposed offering

was on an "all or none" basis: if a mninumof $7.5 mllion was
not raised and deposited in escrow by Decenber 15, 1986, all the
money woul d be returned to the investors.

Ment ure/ Banc One was the first plaintiff to invest when its
board approved a $1 million investnment in Novenber 1986, based on
a draft of the private offering nenorandum By Decenber,
FilnDal |l as Pictures was al ready up and operating on | oans from New
World and contributions from Knei pper and Grogg. At this point,
the private offering had not received the required $7.5 million
comm tnent, and Kneipper and G ogg were forced to negotiate an
extension on the deadline set forth in the private offering
menor andum and an extension on the joint venture deadline with New
Wor | d.

In early 1987, the plaintiffs C A Rundell, WIlliam R
Johnson, Janes A. Bancroft and Thomas and Luanne Tierney also
agreed to invest. FilnDallas, however, was still far short of the
mark required under the terns of the private offering nenorandum
Knei pper was pursuing a $1.2 mllion investnment from a Sw ss
i nvestor, Geoffrey Jurick, who owned an office building in Dallas,
but by early March 1987 there was still no final agreenent. After
consenting to a series of extensions, the investors eventually

i ssued an ultimatum that they would w thdraw unl ess the offering



was by March 18, 1987.

The clains of fraud and conspiracy are based on Knei pper and
Grogg' s responses to the concerns of the investors during the early
mont hs of 1987. The gist of the fraud was defendants' all eged
failure to disclose material information at the tine it becane
known to them The substance and significance of the information
was not seriously disputed at trial. Instead, the trial focused on
when the information becane known to the defendants. The
plaintiffs clained that the msrepresentations and om ssions
occurred at a tinme when they could have wthdrawmm their
i nvestnents, while the defendants contended that the information
becane known at a |ater date when they no |longer owed a duty to
di scl ose.

The first material msrepresentation involved defendants'
failure to disclose a rent escrow agreenent on Jurick's Dallas
property, which effectively reduced his net contribution by
approxi matel y $500, 000. The second i nvol ved mul tiple
representations nade in order to induce the investors to agree to
| oner the private offering minimumto $7 mllion. For exanpl e
Knei pper and Grogg represented that New Wbrld, out of enthusiasm
for the joint venture, had agreed to invest up to $500,000 in the
FilnDallas private offering, in addition to its one-half
contribution to FilnDallas Pictures. In actuality, New Wrld

required the two of themto personally sign a repurchase agreenent



for the FilnDallas stock.?

After FilnDallas represented to the investors that final
conmitnents for the $7 mllion had been reached as of March 18,
1987, the "closing" or "pre-closing," as it was variously referred
to at trial, took place that day in a neeting at the offices of
Jones Day. In connection with the closing, Jones Day issued an
opinion letter stating that all of FilnDallas' material contracts
and agreenents had been disclosed. On April 21, 1987, all of the
si gned subscri ptions had been recei ved and t he escrow agent finally
rel eased the funds. Fil mDal | as subsequently failed, and the
plaintiffs lost their entire investnent.

|1
The investors contend that the charge given to the jury on
the securities fraud clains was defective in several respects. W
address the one contention that is central to the dispute at trial
regar di ng when i nformati on becane known to the Fil nDal |l as of ficers.
The investors assert that the district court erred by giving an

incorrect instruction on "materiality"® in the context of an "all

2The rent escrow agreenent between FilnDallas and Jurick was
finalized in witing on April, 10, 1987. The witten agreenent
by Knei pper and Grogg to repurchase the New Wrld stock was dated
May 8, 1987. Plaintiffs alleged, however, that these agreenents
were in fact reached well in advance of the witings.

30ne of the elenments of a securities fraud claimis a
material m srepresentation or om ssion by the defendant.
St ephenson v. Pai ne, Wbber, Jackson & Curtis, Inc., 839 F.2d
1095 (5th Cir.), cert. denied, 488 U S. 926, 109 S.C. 310, 102
L. Ed. 2d 328 (1988); Gant v. State, 814 S.W2d 444
(Tex. App. -Austin 1991, no wit). In a Section 10(b) claim "[A]n

omtted fact is material if there is a substantial |ikelihood
that a reasonabl e sharehol der would consider it inportant in
deciding howto vote." TSC Industries, Inc. v. Northway, Inc.,
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or nothing" offering of securities.

While great latitude is shown the trial court in fashioning
jury instructions, we wll review themto determ ne whether they
accurately and conpletely state the law. "[A] trial court has a
duty toinstruct the jurors, fully and correctly, on the applicable
|aw of the case." Horton v. Buhrke, 926 F.2d 456, 460 (5th
Cir.1991); see also EECC v. Manville Sales Corp., 27 F.3d 1089,
1096 (5th G r.1994) (upholding charge only if it does not m sl ead,
prejudice, or confuse jury), cert. denied, --- US ----, 115 S O
1252, 131 L.Ed.2d 133 (1995); FDIC v. Weat, 970 F.2d 124, 130
(5th Cr.1992) ("Appellate reviewl ooks to whether the instruction
accurately states the |aw, and does not mslead the jury.").

The district court gave the followng instruction on
"materiality" in conjunction with the federal and Texas state
securities fraud cl ai ns:

For each plaintiff, the date on which the materiality of a
fact is to be determned is the date when that plaintiff
commtted to purchase his FilnDallas securities. Materiality
is not determned as of any | ater date, such as, for exanple,
the formal closing date. To determ ne whether a violation
occurred, you are to look at the date or dates when each
plaintiff commtted hinself to invest in FilnDallas. After
such date, disclosure of later-learned information is not
requi red, because the investnent decision has already been
made.

This instruction was derived from Radiation Dynamcs, Inc. v.

426 U.S. 438, 449, 96 S. . 2126, 2132, 48 L.Ed. 757, 766 (1976).
The issue of whether a fact is naterial as a matter of law w ||
al so turn on, as discussed bel ow, whether the defendant has a
duty to disclose.



Gol dnuntz, 464 F.2d 876 (2d Cir.1972).% The investors contend that

this instruction is erroneous in the context of an "all or none"
securities offering because it does not acknow edge that their
"comm tnent" was contingent in nature.

We have previously exam ned the issue of an ongoing duty to
disclose in the context of a contingent commtnent. See Stier v.
Smth, 473 F.2d 1205 (5th G r.1973). The plaintiff investor in
Stier had nade the negotiation of his check tendered for paynent of
the stock contingent on the defendant nmaeking a successful public
offering. Id. at 1209. The plaintiff clainmed the defendant owed
a continuing duty to disclose material information concerning the
public offering until it was conpleted. W agreed, holding that
whether or not the sale was finalized with the tender was
irrel evant where the sale was subject to the condition that the
public offering occur and the defendant knew the plaintiff was
relying on the success of the public offering. 1d. at 1209-10.

An "all or none" offering involves a simlarly contingent
comm tnent by the investor. |If the offering mninumis not raised

and deposited in escrow by a given date, all the noney previously

"commtted" wll be returned to the investors.® This type of

‘See id. at 890 (" "Commitnent' is a sinple and direct way
of designating the point at which, in the classical contractual
sense there was a neeting of the mnds of the parties; it marks
the point at which the parties obligated thenselves to perform
what they had agreed to performeven if the formal perfornmance of
their agreenent is to be after a | apse of tine.").

Rul e 10b-9(a) under the Securities and Exchange Act
provi des:

(a) I't shall constitute a manipul ative or

7



of fering was designed to protect the investor in a nunber of ways.
"The all-or-nothing provision serves not only to ensure that the
issuing firmhas sufficient funds to conplete its project, but also
to give investors sone reasonable indication that they are paying
a fair market price for their investnent." Svalberg v. SEC, 876
F.2d 181, 183 (D.C Cr.1989). The sellers cannot avoid the
requi renents of this provision by fraudulently creating the
i npression that the m nimum has been net. See C E. Carlson, Inc.
v. SEC, 859 F.2d 1429, 1434 (10th G r.1988) ("Once the part or none

representation has been nmade, it may not be circunvented by

decepti on device or contrivance, as used in section
10(b) of the Act, for any person, directly or
indirectly, in connection with the offer or sale of any
security, to nake any representation:

(1) To the effect that the security is being
offered or sold on an "all or none" basis, unless the
security is part of an offering or distribution being
made on the condition that all or a specified anmount of
the consideration paid for such security will be
pronmptly refunded to the purchaser unless (i) all of
the securities being offered are sold at a specified
price wwthin a specified tinme, and (ii) the total
anount due to the seller is received by himby a
specified date; or

(2) To the effect that the security is being
of fered or sold on any other basis whereby all or part
of the consideration paid for any such security wll be
refunded to the purchaser if all or sone of the
securities are not sold, unless the security is part of
an offering or distribution being nade on the condition
that all or a specified part of the consideration paid
for such security will be pronptly refunded to the
purchaser unless (i) a specified nunber of units of the
security are sold at a specified price within a
specified tine, and (ii) the total anount due to the
seller is received by himby a specified date.

17 C.E.R § 240.10b-9(a).



transactions primarily designed to create the appearance of a
successful offering in order to avoid the refund feature of the
offering.").®

Therefore, relying on Stier, we hold that the seller in an
"all or none" offering does have a continuing duty to inform
investors of facts which affect contingent events after their
initial commtnment to invest. See Stier, 473 F.2d at 1209
(i nvestors should have been inforned that corporation was using
part of the proceeds of the "public offering” to purchase its own
shares); see also SEC v. National Student Marketing Corp., 457
F. Supp. 682, 704 (D.D.C. 1978) ("It is not sone magical incantation
of "commtnent' that sets the point at which disclosure is no
| onger mandated, but rather the nature of the commtnent."). As
applied to the all or none offering by FilnDallas, the district
court's materiality charge given on the federal and state
securities clains was erroneous.

This error, however, does not require retrial if, based on
the entire record, the challenged instruction could not have
affected the outcone of the case. FDICv. Mjalis, 15 F.3d 1314,
1318 (5th Gr.1994). Reversal is appropriate whenever the charge

"as a whole leaves us with substantial and ineradi cable doubt

6See al so SEC v. Coven, 581 F.2d 1020, 1028-29 (2d G r.1978)
(holding that the failure to conply with terns of escrow
agreenent and the closing prior to the bona fide sale of the
m ni mum nunber of shares plainly operated as a fraud upon the
public); A J. Wite & Co. v. SEC, 556 F.2d 619, 622-23 (1st
Cr.) (holding that it was fraudul ent where the m ni nrum anount
was rai sed through short-term bank | oans rather than bona fide
sales to investors), cert. denied, 434 U S. 969, 98 S.C. 516, 54
L. Ed. 2d 457 (1977).



whet her the jury has been properly guided in its deliberations.”
Bender v. Brumey, 1 F.3d 271, 276 (5th Cr.1993); Bomarito v.
Penrod Drilling Corp., 929 F.2d 186, 189 (5th Cir.1991); Treadaway
v. Society Anonyne Louis-Dreyfus, 894 F.2d 161, 167-68 (5th
Gir.1990).

In this case, the erroneous materiality charge allowed the
def endants to argue that the investors had made their "comm tnents
to purchase" well prior to the closing date and breaki ng of escrow.
For exanple, the jury woul d have had to concl ude t hat Mvent ur e/ Banc
One made its commtnent to purchase when the board approved the
investment in Novenber 1986. Therefore, because of the
instruction, even if the jury believed the allegations of
m srepresentations and om ssions in early 1987 regardi ng whet her
the offering m ni mumhad been reached, they would have been forced
to disregard this evidence as immterial. According to the jury
charge, the defendants had no ongoing duty to informthe investors
once they made their "commtnent to purchase.” For these reasons,
we believe that there is a substantial and ineradicable doubt
whet her the jury has been properly guided in its deliberations.
Because it could have affected the outcone of the case, we renmand

for newtrial.”’

The investors allege two additional clains of error. They
contend that the district court commtted plain error inits jury
charge by inserting a requirenent of privity into the clai mof
ai der and abetter liability under Texas |law. They al so contend
that the court erred by omtting their requested instruction on
control person liability. Because we have al ready determ ned
that the erroneous instruction on "materiality" requires that we
remand the securities fraud clains for a newtrial, we do not
need to reach these issues.

10



111

The investors also contend that the district court erred by
disregarding the jury's verdict in favor of plaintiffs on the claim
of civil conspiracy because of the findings in favor of the
defendants on the "substantive" federal and state securities
claims. The investors assert that the district court erred as a
matter of law, as there was substantial evidence to support the
jury's finding on the civil conspiracy claim

The district court charged the jury on civil conspiracy as
fol |l ows:

Plaintiffs' next claimis that the defendants conspired
to violate the law at plaintiffs' expense. In order to find
that the defendants engaged in a civil conspiracy with respect
to conduct surrounding the FilnDallas, Inc. securities
offering, a Plaintiff nust prove by a preponderance of the
evi dence that:

(1) two or nore persons;

(2) had an object to be acconplished;

(3) that there was a neeting of the m nds on the subject
or course of action;

(4) that there was one or nore unlawful acts; and

(5) that the Plaintiff was danmaged as a proxi mate result
t her eof .

These el enents have been recognized by this Court and the Texas
Suprene Court. See Meineke D scount Mufflers v. Jaynes, 999 F.2d
120, 125 (5th Cir.1993); Massey v. Arnto Steel Co., 652 S . W2d
932, 934 (Tex.1983); see also Bernstein v. Portland Sav. & Loan,
850 S. W2d 694, 705 (Tex. App. —<€orpus Christi 1993, no wit); Tines
Herald Printing v. AH Belo Corp., 820 S WwW2d 206, 216
(Tex. App. —Houston [14th Dist.] 1991, no wit).
11



Under Texas law, civil conspiracy is defined as a conbi nation
of two or nore persons to acconplish an unlawful purpose or to
acconplish a |awful purpose by unlawful neans. Fensl age v.
Dawki ns, 629 F.2d 1107, 1110 (5th G r.1980); Tri pl ex
Comruni cations, Inc. v. Rley, 900 S W2d 716, 719 (Tex.1995);
Great National Life Insurance Co. v. Chapa, 377 S.W2d 632, 635
(Tex.1964). In order for liability to attach, "there nust be an
unl awful , overt act in furtherance of the conspiracy." Massey, 652
S.W2d at 934 (holding that plaintiff did not state a cause of
action for civil conspiracy where none of the overt acts alleged
were unlawful ); International Bankers Life Ins. v. Holloway, 368
S.W2d 567, 581 (Tex.1963) (civil conspiracy "consists of acts
which would have been actionable against the conspirators
i ndi vi dual I y").

In its Final Judgnent, the district court entered a "take
not hi ng" judgment?® agai nst the investors on the grounds that:

[I]n order for a finding of civil conspiracy to be properly

supported, a defendant nust have been found liable for an
unl awf ul act separate and i ndependent froma conspiracy. The

jury specifically found that neither Jones, Day nor Richard K
Knei pper commtted securities fraud under either the federal

8Rul e 50(a) states:

If during a trial by jury a party has been fully heard
on an issue and there is no legally sufficient
evidentiary basis for a reasonable jury to find for
that party on that issue, the court may determ ne the
i ssue against that party and may grant a notion for
judgnent as a matter of |aw against that party with
respect to a claimor defense that cannot under the
controlling | aw be nmai ntai ned or defeated w thout a
favorabl e finding on that issue.

Fed. R Cv.P. 50(a).
12



or state securities |laws. There was therefore no "unl awf ul

act" that could support a finding of civil conspiracy, and

defendants are therefore entitled to judgnent...
| nasnmuch as the district court's judgnent may refl ect a belief that
a finding of civil conspiracy is dependent on a separate findi ng of
liability on a substantive count, the court was in error. A
finding of civil conspiracy does require, however, that the
plaintiff be able to plead and prove "one or nore wongful, overt
acts" in furtherance of the conspiracy that would have been
actionabl e against the conspirators individually. Massey, 652
S.W2d at 934; Selig v. BMNof North Anerica, Inc., 832 S.W2d 95
(Tex. App. —Houston [14th Dist.] 1992, wit dismd wo.j.).°
Therefore, evenif the plaintiff does not bring a separate cause of
action for the underlying wongful conduct, he nust be able to
prove the el enents of the wongful conduct. See Selig, 832 S.W2ad
at 95 (civil conspiracy claim precluded where plaintiffs were
collaterally estopped from relitigating central issue of false
testinony); Kale v. Palner, 791 S.W2d 628, 633 (Tex. App. —Beaunont
1990, wit denied) (holding that civil conspiracy claimdid not lie
where plaintiffs had failed to plead special damages as required

under Texas law in an action for defamation based on oral

statenents). 0

°See al so Metzger v. Sebek, 892 S.W2d 20, 44
(Tex. App. —Houston [1st Dist.] 1994, wit denied) (directed
verdi ct against plaintiff proper where record does not reflect
any unlawful, overt acts in furtherance of the conspiracy).

The requirenent that plaintiff plead and prove one or nore
unl awful , overt acts also follows fromthe fact that "the gist of
a civil conspiracy is the danmage resulting from conm ssion of a
wrong whi ch injures another, and not the conspiracy itself."

13



In this case, the only "unlawful acts" submtted for the
jury's consideration were the federal and Texas state securities
fraud clains. There is sinply no evidence in the record that any
ot her unlawful acts were pleaded and proven at trial. Therefore,
if the jury had been properly charged with the securities fraud
clains, the district court would have been correct in concluding
that there was no basis for sustaining the civil conspiracy verdi ct
in light of the jury's finding against the investors on these
cl ai ns. However, because we have determined that the jury
instruction on "materiality" was erroneous, we also remand the
investors' civil conspiracy claim |f properly instructed on the
securities fraud clains upon retrial, the jury may find that there
was a securities law violation and thereby provide the necessary
basis for sustaining a new civil conspiracy verdict.

In addition, we believe that the jury instruction on civil
conspiracy was defective because it is overly broad. "[A] general

jury verdict [is] wvalid [only] so long as it was legally

Schl unberger Well Surveying Corp. v. Nortex Gl & Gas Corp., 435
S.W2d 854, 856 (Tex.1968); accord Ross v. Arkwight Mitual Ins.
Co., 892 S.W2d 119, 132 (Tex. App.—Houston [14th Dist.] 1994, no
writ); Nautical Landings Marina v. First Nat'l, 791 S.W2d 293,
299- 300 (Tex. App. —€orpus Christi 1990, wit denied); see also
Weakly v. East, 900 S.W2d 755, 759 (Tex. App.—Corpus Christi
1995, no wit) ("Acivil conspiracy requires ... one or nore
overt, unlawful acts conmmtted in furtherance of the conspiracy
which results in damages."); Adol ph Coors Co. v. Rodriguez, 780
S.W2d 477, 487 (Tex. App. —€orpus Christi 1989, wit denied)
(civil conspiracy judgnent reversed where "neither party to the
al | eged agreenent took any unlawful, overt acts against [the
plaintiff] causing danages as a proximate result").

1Al t hough the investors requested instructions on statutory
and common | aw fraud, neither of these issues was submtted to
the jury.

14



supportable on one of the submtted grounds.” Giffin v. United
States, 502 U. S. 46, 49, 112 S.Ct. 466, 469, 116 L. Ed.2d 371 (1991)
(enphasi s added). Thus, we have reversed and granted a new tri al
when the <charge "failed to present [a] critical issue,"?'?
i ncorrectly expl ained the applicable law, *® all owed the jury to nake
findi ngs on i ssues outside those on which pretrial order and charge
al | owed proof, ! or failed to resolve acritical underlying question
of fact.® |n each of these cases, we concluded that the charge as
a whol e was "insufficient to resolve the remai ning factual issues."
Tex- Goober Co. v. Los Angel es Nut House, Inc., 803 F.2d 1358, 1362
(5th Gir.1986).

This case suffers the sane flaws for which we have reversed

and granted newtrials. The civil conspiracy instruction fails to

2Turnage v. CGeneral Elec. Co., 953 F.2d 206, 212 (5th
Cir.1992); see also Barton's Disposal Serv., Inc. v. Tiger
Corp., 886 F.2d 1430, 1436-37 (5th G r.1989) (reversing charge
that did not present critical issue of fact to the jury, even
though verdict inplied legally sufficient alternate findings).

13See Horton, 926 F.2d at 461 (reversing charge that
confused several theories of recovery); Bode v. Pan Am Wrld
Airways, Inc., 786 F.2d 669, 672 (5th Cr.1986) (reversing charge
that "did not adequately informthe jury of the [pertinent state]
| aw') .

1“See G braltar Sav. v. LDBrinkman Corp., 860 F.2d 1275,
1299- 1300 (5th Cir.1988) (rejecting request to uphold verdict if
it was "a | ogical and probabl e decision on the issue as
subm tted," because court could not say "that the jury was
clearly not msled"), cert. denied, 490 U S 1091, 109 S. C
2432, 104 L.Ed.2d 988 (1989); see also Inre Air Crash D saster
at New Ol eans, 795 F.2d 1230, 1235-36 (5th Cir.1986) (reversing
charge that "masked" extent to which jury nmade perm ssible or
i nperm ssi bl e findings).

15Tex- Goober Co. v. Los Angel es Nut House, Inc., 803 F.2d
1358, 1362 (5th G r.1986).
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limt the jury solely to "unlawful acts" pleaded, proven and
submtted—the federal and state securities violations. Oher than
defining the securities violations, the charge failed to define any
ot her unlawful acts. Accordingly, the jury was left without a
definition of "unlawful acts" and may have based their civil
conspiracy finding on acts with which they disagreed, whether
unl awful or not. Even if we were to conclude that the evidence is
sufficient to sustain a correct charge of securities fraud, as an
appel l ate court we cannot supply the mssing jury findings on these
cl ai ns. ° For these reasons, we believe that there is a "
"substantial and ineradicable doubt whether the jury has been

properly guided in its deliberations' on this issue as well

F.D.I.C. v. Mjalis, 15 F.3d 1314, 1318 (5th Cr.1994) (quoting

"We afford trial judges wide latitude in fashioning jury
instructions and ignore technical inperfections," Bender v.
Brumey, 1 F.3d 271, 276 (5th Cr.1993); accord P & L
Contractors, Inc. v. Anerican Norit Co., 5 F.3d 133, 137-38 (5th
Cr.1993), and, as an appellate court, we reviewthe
effectiveness of the trial court's charge for abuse of discretion
only. Barton's D sposal Serv., Inc., 886 F.2d at 1435; «cf. P &
L Contractors, Inc., 5 F.3d at 138 ("The district court is in the
best position to analyze the jury's intentions and thus is
charged, in the first instance, with the obligation of giving
effect to those intentions in light of the surrounding
circunstances." (enphasis added)).

| ndeed, because the defendants objected to the

overbreadth of the instruction for its failure to define
"unl awful acts,"” even the district court may not have had
the authority to nake a finding on that issue. See MBank
Fort Worth v. Trans Meridian, Inc., 820 F.2d 716, 723-24
(5th Gr.1987) (allowing court to nake finding under Rule
49(a) only if subm ssion of issue to jury not requested);
Taherzadeh v. Cenents, 781 F.2d 1093, 1098 (5th G r. 1986)
("If objection is made for failure to submt an issue, the
district judge has no authority to nmake an express finding
under Rule 49(a) concerning that sanme issue.").

16



Bender v. Brumley, 1 F.3d 271, 276-77 (5th G r.1993)); accord
Bormarito v. Penrod Drilling Corp., 929 F.2d 186, 189 (5th
Gir.1991).
|V

The investors Menture/Banc One and Rundell challenge the
sufficiency of the evidence to sustain the jury's finding that they
were in pari delicto! with the defendants. Thomas v. Hoff nan-
LaRoche, Inc., 949 F.2d 806 (5th Gr.), cert. denied, 504 U S. 956,
112 S. Ct. 2304, 119 L.Ed.2d 226 (1992); Boeing Co. v. Shipman, 411
F.2d 365 (5th G r.1969) (en banc) (applying a substantial evidence

test). The jury answered "yes" to Question No. 7, "Have the
def endants proved by a preponderance of the evidence that the
plaintiffs [ Menture/Banc One and Rundell] were in pari delicto in
connection with any alleged wongdoing for which plaintiffs seek

danmages?" 8

YThis conmon | aw defense "derives fromthe Latin, in pari
delicto potior est conditio defendentis: "In a case of equal or
mutual fault ... the position of the [defending] party ... is the
better one.' " Bateman Eichler, HIl Richards, Inc. v. Berner,
472 U.S. 299, 306, 105 S.Ct. 2622, 2626, 86 L.Ed.2d 215 (1985)
(quoting Black's Law Dictionary 711 (5th ed. 1979)).

8The district court gave the following instruction on the
in pari delicto defense:

"I'n pari delicto" neans "in equal fault."” A plaintiff
is in pari delicto where, as a direct result of his own
actions, the plaintiff bears at |east substantially
equal responsibility for the wongdoing for which he
now seeks damages. A party is also in pari delicto
where he is an active participant in a fraudul ent or
deceptive schene or an illegal contract.

The investors objected to this instruction at trial on the
grounds that it did not require that the plaintiff have
participated in the frauds about which they conpl ai ned.
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The Suprene Court has held that the in pari delicto defense
may operate as a bar to private causes of action for damages under
the federal securities laws. Bateman Eichler, H Il Richards, Inc.
v. Berner, 472 U S 299, 105 S.Ct. 2622, 86 L.Ed.2d 215 (1985).
The Court held that an action "may be barred on the grounds of the
plaintiff's own culpability only where (1) as a direct result of
his own actions, the plaintiff bears at |east substantially equal
responsibility for the violations he seeks to redress, and (2)
preclusion of suit would not significantly interfere with the
effective enforcenent of the securities |aws and protection of the
investing public."” Id. at 310-11, 105 S.Ct. at 2629. The Bateman
Eichler test requires that the plaintiff "be an active, voluntary
participant in the unlawful activity that is the subject of the
suit." Pinter v. Dahl, 486 U S. 622, 636, 108 S.C. 2063, 2072,
100 L. Ed. 2d 658 (1988).

The test under Texas |aw for determ ning whether the in par
delicto defense applies does not appear to be contrary. See Lew s
v. Davis, 145 Tex. 468, 199 S.W2d 146 (1947) (stating that the
rule's applicationis a matter of public policy). One test relied
on by Texas courts "is whether the plaintiff requires any aid from
the illegal transaction to establish his case.” 1d. 199 S.W2d at
151; see also Plumee v. Paddock, 832 S w2d 757, 759
(Tex. App. —Fort Worth 1992, writ denied) ("[Clourts have required

parties who wi sh to recover on an illegal contract prove their case
without reliance on their own illegal act."). "[l]n determning
whet her plaintiff requires aid from the illegal transaction to
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establish his case,” it is "necessary to bear in mnd the rul e that
if a party can show a conplete cause of action wthout being
obliged to prove his own illegal act, although saidillegal act may
appear incidentally and may be inportant in explanation of other
facts in the case, he may recover.”" Norman v. B.V. Christie & Co.,
363 S.W2d 175, 177-78 (Tex.C v.App. —+Houston 1962, wit ref'd
n.r.e.).

Upon review of the record, we cannot conclude that the
evidence, if viewed in the |ight nost favorable to the defendants,
woul d be insufficient as a matter of law to sustain a jury finding
of in pari delicto. Nevert hel ess, because we find that the
district court's erroneous jury charge on the substantive counts of
securities fraud and civil conspiracy mandates that we remand t hese
issues for retrial, we nust also remand the issue of whether
M/enture/Banc One and Rundell were in pari delicto with the
defendants in this case. The defense of in pari delicto clearly
requires that the jury be properly instructed on the scope of the
underlying illegal actions being alleged before it can determ ne

whet her the two investors bear at least substantially equal
responsibility” for the illegal actions, or whether the investors
can prove the cause of action wi thout also having to prove their
own illegal acts. It is not enough for the jury to conclude that
the investors were active participants in sone wongdoing with the

defendants.!® Rather, the wongdoing nust be the sane w ongdoi ng

W al so believe that there is arisk in this case that the
jury was msled by the last part of the district court's in par
delicto instruction: "A party is also in pari delicto where he
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for which the investors are seeking to recover damages. Therefore,
the jury instructions on this issue as a whole failed to adequately
guide the jury in their deliberations. See, e.g., Stine wv.
Marathon QI Co., 976 F.2d 254, 261 (5th Cr.1992) (reversing and
remanding for newtrial with proper jury instructions).
V
Finally, we nust address appeals fromtwo separate notions for
summary judgnent. The investors appeal the district court's grant
of summary judgnent in favor of defendants Knei pper and Jones Day
on the i ssue of professional negligence and | egal nal practice. The
def endants appeal the district court's denial of their notion for
summary judgnent asserting the defense of res judicata.
This court reviews summary judgnent de novo. Al exander V.
US. , 44 F. 3d 328, 330 (5th G r.1995); Ackerman v. F.D.1.C., 973
F.2d 1221, 1223 (5th Cr.1992). W reviewa district court's grant
of summary judgnent by applying the sane standard enpl oyed by the
district court inruling on the notion. Alexander, 44 F. 3d at 330;
Samaad v. City of Dallas, 940 F.2d 925, 937 (5th C r.1991). A
summary judgnent is appropriate when no genuine issue of materi al
fact exists and the noving party is entitled to judgnent as a

matter of law. FED.R CQVv.P. 56; Celotex Corp. v. Catrett, 477 U S.

is an active participant in a fraudulent or deceptive schene or
an illegal contract.” On the basis of this instruction, the jury
may have inproperly considered evidence that subsequent to the
offering the two investors participated in the sale of interim
notes and percentages of FilnDallas when they had know edge about
the allegedly fraudulent activity. Unless these subsequent
activities were a part of the underlying illegal activity, or
were a necessary part of the two investors' proof, they were not
relevant to a finding of in pari delicto.
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317, 323-25, 106 S. . 2548, 2552-54, 91 L.Ed.2d 265 (1986). In
determ ni ng whet her a genuine issue of material fact exists, the
evi dence and i nferences nust be viewed in the |light nost favorable
to the nonnoving party. Taylor v. Gegg, 36 F.3d 453, 455 (5th
Cir.1994). The dispute about a material fact is "genuine" if the
evidence could lead a reasonable jury to find for the nonnoving
party. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248, 106
S. . 2505, 2510, 91 L.Ed.2d 202 (1986).
A

The investors make two general assertions in support of their
prof essional negligence and legal nalpractice clains against
Knei pper and Jones Day. First, the investors argue that Jones Day,
and Knei pper as a partner of the lawfirm entered intoa "limted"
attorney-client relationship with the investors by agreeing to
represent them for the purpose of issuing an opinion letter in
connectionwiththe FilnDallas securities offering. Alternatively,
the investors claimthat Jones Day and/or Knei pper had a duty to
advise themthat their interests were not being represented in a
situation where they were reasonably led to believe otherw se.

In order to establish liability for professional negligence

or legal malpractice, the investors nust show the existence of a
duty owed to them by Jones Day and/or Knei pper, a breach of that
duty, and damages arising from the breach. Yaklin v. @4 using,
Sharpe & Krueger, 875 S.W2d 380, 383 (Tex.App.—<orpus Christ
1994, no wit). Under Texas law, there is no attorney-client

relationship absent a showing of privity of contract, and an
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attorney owes no professional duty to a third party or non-client.
Par ker v. Carnahan, 772 S.W2d 151, 156 (Tex. App. —TFexarkana 1989,
wit denied); First Mun. Leasing Corp. v. Blakenship, Potts,
Ai kman, Hagin and Stewart, 648 S.W2d 410, 413 (Tex. App.—ball as
1983, wit ref'd n.r.e.); F.D.1.C. v. Howse, 802 F.Supp. 1554,
1563 (S. D. Tex. 1992). The attorney-client relationshipis viewed as
a contractual relationship in which the attorney agrees to render
pr of essi onal services on behalf of the client. Yaklin, 875 S. W2d
at 383; Parker, 772 S.W2d at 156. The attorney-client
relationship can be fornmed by explicit agreenent of the parties or
may arise by inplication fromthe parties' actions. Yaklin, 875
S.W2d at 383; Parker, 772 S.W2d at 156.

In the present case, the investors argue first that Jones Day
and/ or Knei pper manifested their intent to create a limted
attorney-client relationship by voluntarily issuing the opinion
letter in connection with the FilnDallas securities offering.
Al t hough the attorney-client relationship can be inplied, courts
will not readily inpute the contractual relationship absent a
sufficient showing of intent. See Parker, 772 S.W2d at 156
(holding that husband's attorneys did not have attorney-client
relationship with wife even though the wife net with attorneys and

signed docunents in their offices).? W do not believe that the

2See al so Dickey v. Jansen, 731 S.W2d 581, 582
(Tex. App. —Houston [1st Dist.] 1987, wit ref'd n.r.e.)
(concluding that testanentary beneficiaries could not maintain a
cause of action against attorney who negligently drafted wll due
to lack of privity); F.D.1.C. v. Howse, 802 F.Supp. at 1563
(finding that a |lack of privity prevented bank directors from
obtaining indemity fromthe law firm which had handl ed the
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opinion letter issued by Jones Day and/or Kneipper evidences an
intention to forman attorney-client relationship. Cf. First Min.
Leasing Corp., 648 S.W2d at 413 (concluding that law firm which
i ssued opinion letter regarding the validity of a contract owed no
duty to a third-party corporation due to lack of privity).

The investors next argue that the final paragraph of the
opinion letter indicated that Jones Day was rendering professional
services directly to the individual investors:

This opinion is furnished by us, as counsel for the conpany,

to you, solely for your benefit, and we are not hereby

assum ng any professional responsibility to any other person

what soever.
Despite the investors' argunents, ? however, we read this paragraph
to name Jones Day as counsel for FilnDallas solely, disclaimng any
prof essional responsibility for any other persons, including the
i nvestors. Although unartfully drafted, the opinion |etter does
not manifest an intent to create an attorney-client relationship.
To the contrary, the disclainmer is an obvious attenpt to avoid an
i nadvertent creation of such a rel ationship.

We hold as a matter of |aw that a reasonable jury could not
find that the parties manifested an intent to create an

attorney-client relationshinp. Therefore, the investors' first

argunent cannot sustain a cause of action for professiona

bank's affairs).

2The investors also argue that this case is distinguishable
because the opinion letter was addressed directly to the
i ndividual investors. W find no significance in this
di stinction, however, and do not believe that it supplies any
addi tional showing of intent to forman attorney-client
relationship.
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negligence or |legal nmalpractice. See Parker, 772 S.W2d at 156;
First Mun. Leasing Corp., 648 S.W2d at 413.

The investors also claimthat Jones Day and/or Knei pper had
a duty to informthemthat they were not being represented because
t he circunstances would have | ed reasonable investors to believe
ot herwi se. Texas courts have held that certain circunstances nmay
give rise to a "duty to disclose."” Kotzur v. Kelly, 791 S.W2d
254, 258 (Tex. App. —€orpus Christi 1990, no wit) ("[Aln attorney
may be held negligent when he fails to advise a party that he is
not representing them on a case when the circunstances |ead the
party to believe that the attorney is representing them");
Parker, 772 S.W2d at 157 ("This duty to so advise would arise if
the factfinder determ ned that the attorneys were aware or should
have been aware that their conduct would have led a reasonable
person to believe that she was being represented by the
attorneys."). After reviewwng the record, we find that the
evidence in this case is also insufficient as a matter of law to
establish that Jones Day and/or Knei pper had a "duty to discl ose.™
Moreover, even if such a duty did exist, we believe that the
disclainmer in the opinion letter was sufficient to alert the
investors to the fact that their interests were not being
represented by Jones Day and/or Knei pper.

B

Knei pper and Jones Day appeal from the district court's

denial of their notion for summary judgnent, which asserted that

the plaintiffs (except for Menture) were estopped from asserting
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any cl ai ns agai nst defendants by a rel ease contai ned in the plan of
reorgani zation entered in FilnDallas's bankruptcy case. The
i nvestors argue that defendants waived the defense of res judicata
by failing to plead it affirmatively as required by FED.R QvV. P
8(c). W agree.

Res judicata is an affirmative defense which is considered
waived if not specifically pleaded in the answer or an anended
answer permtted under FED.R Cv.P. 15(a). Mozingo v. Correct Mg.
Corp., 752 F.2d 168, 172 (5th Cr.1985); Morgan Guaranty Trust Co.
of New York v. Blum 649 F.2d 342, 344-45 (5th G r.1981); Henry v.
First Nat'l Bank of d arksdale, 595 F.2d 291, 298 (5th G r.1979),
cert. denied, 444 U S. 1074, 100 S.C. 1020, 62 L. Ed. 2d 756 (1980).
Concurrent with their notion for summary judgnent, the defendants
filed a notion for | eave to anmend their answer, which the district
court also denied. A district court has sone discretion "to all ow
| ate anendnent to press a defense when no prejudice would result to
the other party, and the ends of justice so require." Mzingo, 752
F.2d at 172. W review the district court's denial of such a
nmotion for abuse of discretion. Mrgan Guaranty Trust Co. of New
York, 649 F.2d at 345.

As the investors point out, the defendants did not attenpt to
anend their answer wuntil approximately ten nonths after the
deadline to anmend in the securities fraud case and al nost three
years after the bankruptcy plan was confirned. Mor eover, the
bankruptcy rel ease was not sonethi ng the defendants coul d not have

di scover ed and asserted earlier. See Pope V. MCl

25



Tel ecommuni cations Corp., 937 F.2d 258 (5th Cr.1991) (affirmng
deni al of |eave to anend where cl ai mcoul d have been asserted years
earlier), cert. denied, 504 U S 916, 112 S. C. 1956, 118 L.Ed. 2d
558 (1992). Therefore, we conclude that the district court
followed the law and did not abuse its discretion in denying
def endants' noti ons.
W

For the foregoing reasons, we AFFIRM the district court's
rulings on the two notions for summary judgnent; we REVERSE the
judgnment of the district court in favor of the defendants, and
REMAND for a new trial on the federal and Texas state securities
fraud clains and on the civil conspiracy claim

BERRI GAN, District Judge, concurring in part and di ssenting in
part:

| jointhe majority in affirmng the grant of summary judgnent
on t he professional negligence claimand in affirmng the deni al of
summary judgnent on the estoppel issue. | also join the majority
in finding that the jury was given an erroneous instruction
regarding "materiality" as to the securities fraud clains,
necessitating a new trial on these clains. | disagree with the
majority in one respect. | think that the jury's verdict on the
civil conspiracy claimshould be upheld.

"If there is an evidentiary basis upon which the verdict can
be supported, the jury's determnations will be | eft undi sturbed,
even where there is substantial contradictory evidence that could
have supported an opposite verdict." G braltar Savings v. LD
Bri nkman Corp., 860 F.2d 1275, 1297 (5th G r.1988), cert. denied,
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490 U. S. 1091, 109 S. . 2432, 104 L.Ed.2d 988 (1989). The record
reflects that the only fraud clained by the plaintiffs and
subjected to proof at trial still supports the finding of civi
conspiracy even though it occurred at a tine which woul d have nade
it "immterial" for purposes of the erroneous securities jury
char ge.

The majority acknow edges that the verdict on civil conspiracy
derived from a jury instruction which has been w dely approved.
The jury cannot be msled by a charge which so accurately
summari zes the prevailing jurisprudence. Because civil conspiracy
is a distinct claimwhich does not require materiality, the jury
was able to consider the "unlawful acts" which were the entire
focus of the five-week trial. The necessary retrial of the
securities clainms should not nmandate retrial of the civil
conspiracy claim Wth the «civil conspiracy claim left
undi sturbed, the jury's in pari delicto finding would also be

mai nt ai ned.
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