IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1127

CI TY OF ARLI NGTON, TEXAS
Pl ai ntiff-Counter Defendant
Appel | ant - Cr oss Appel | ee,

vVer sus

GOLDDUST TW NS REALTY CORPCRATI ON
Def endant - Counter Plaintiff
Appel | ee- Cross Appel | ant,

B/ R RANGERS ASSOCI ATES, LTD.,
Def endant - Appel | ee.

Appeals fromthe United States District Court
for the Northern District of Texas

(Decenber 21, 1994)
Before JOHNSON, H GE NBOTHAM and DAVIS, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

The City of Arlington, Texas appeals the district court's
judgnment invalidating Arlington's condemmation of a |easehold
interest owned by the Resolution Trust Corporation and Col ddust
Tw ns Realty Corporation. W find that Arlington exercised its
em nent domain power for a valid public purpose. That Arlington's
stated purpose for taking the property differed fromits actua
purpose is not a basis for invalidating this condemation.
Accordingly, we reverse and remand so that the district court may

determ ne the conpensation due the condemnees.



| .
A

Arlington owns parcel C, the land at issue in this case
Parcel C was encunbered by a long-term | ease of which the RTC and
Gol ddust each owned a fifty percent interest.! |In Cctober 1989,
Arlington and the Texas Rangers basebal |l club began di scussing the
feasibility of creating a new ballpark conplex at the site of the
old baseball stadium The Rangers considered the old stadium
i nadequate and were considering noving to another city. On
Decenber 4, 1990, Arlington and the Rangers entered into a Master
Agreenent for the devel opnment of a new ball park conpl ex. Pursuant
to the Agreenent, Arlington created the Arlington Sports Facilities
Devel opnment Authority, Inc. (ASFDA), which was charged with acting
on behalf of Arlington in the construction, developnent, and
financing of the project. Under the Master Agreenent, ASFDA agreed
to build a newbal |l park, a ballpark for children, a learning center
for children, a hall of fame facility, an anphitheater, a ball park
conpl ex transportation system a riverwalk, and a |linear park.

The Master Agreenent also provided for a |and swap. The
Agr eenment contenpl ated that the Rangers woul d transfer to Arlington
12. 714 acres of land, designated as parcels A and B. In exchange,
Arlington would transfer to the Rangers parcel C, containing

roughly the sanme acreage. These parcels of land are close to the

. The RTC has since assigned its interest in this |awsuit
to B/ R Rangers Associ ates, Ltd. The Rangers elected not to file a
brief in this appeal, and the organization does not adopt the
position of either Arlington or Golddust. The remainder of this
opinion refers to RTC and Gol ddust as sinply "Col ddust.™
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new bal |l park. See Appendi x. The Master Agreenent does not
restrict the Rangers' use of parcel C, and ol ddust i ntroduced
evi dence that the Rangers intended to construct office buil dings on
the and at sone future tine.

On Novenber 12, 1991, the Board of ASFDA passed a resol ution
declaring a need to acquire the |and encunbered by the | easehold
estate. Realizing that it would be awkward for ASFDA to condemn
| and owned by Arlington, ASFDA decided to | et Arlington condemn the
| easehol d interest. On Decenber 3, 1991, the Arlington City
Counci | resolved to condemm the | easehold interest so that the | and
could "be inproved and used as a parking facility . . . ." On My
5, 1992, Arlington took possession of the uninproved property.
Shortly thereafter, Arlington graded and asphalted the tract at a
cost of nore than $644,000. Parcel C was used for parking for the
ol d stadiumduring the 1992 baseball season. The Rangers operated
the parking | ot and received all parking revenue. For the priority
use privileges and right to receive all revenue generated by the
| easehol d property, the Rangers agreed to pay Arlington $1.00 per
year. This arrangenent would term nate once Arlington transferred
the property to the Rangers.

On June 23, 1992, ASFDA | eased the new ball park facilities to
t he Rangers. Al t hough parcel C is not considered part of the
facilities, section 5.1(b) of the Master Lease requires that the
Rangers:

agree[] to consider, and to cause the provision for, adequate

par ki ng space and facilities for the Facilities in connection

wth any proposed developnent of . . . (ii) the Iland
designated as Parcel C. . . . The term"adequate" as used in



this Section 5.1(b) shall nean in conpliance with al

appl i cabl e zoning and code requirenents of the Cty and the

rules and regul ati ons of the Conm ssioner and the League.
B

This appeal arises out of +the condemation proceeding
Arlington filed in 1991 against the RTC and Gol ddust. Arlington
filed the action in state court, but the RTC renoved to federa
court. ol ddust challenged Arlington's right to condemm the
| easehol d, claimng that the actual use to which Arlington sought
to put the condemmed | and was not a public use.

The district court bifurcated the trial. The first phase
woul d determ ne the propriety of Arlington's condemation, and the
second woul d exam ne the i ssue of statutory recovery. Inthe first
phase the court asked the jury the follow ng question:

Do you find from a preponderance of the evidence that when

City of Arlington undertook to condemm the | easehold estate in

question it did so with the intent that the property in

gquestion would be inproved and used as a parking facility?
The jury answered "No." The district court properly hedged the
question of whether the i ssues were for judge or jury by adding its
own finding. The court found that "[t]he evidence devel oped by
Gol ddust and RTC . . . nmde an exceptionally strong case that
[ Arlington] has not been honest in its assertions that the taking
was for use of the property as a parking facility . . . ." Once
t he evi dence established that Arlington had not been honest inits
statenent of purpose, the court held that the burden was on
Arlington to cone forward with a valid public purpose. The court
recogni zed that "any public purpose mght be deened to be

sufficient to uphold [Arlington's] taking inasnuch as there is no
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remai nder of the property taken that nust be valued in the |ight of
the use to which the property taken is to be put." Believing that
Arlington's failure to discharge its burden to state a true public
purpose was dispositive, it concluded that Arlington had not
properly exercised its em nent domain power. The court al so held,
however, that Golddust was not entitled to danages because
Arlington's tenporary possession did not reduce the value of the
| easehol d. The court awarded costs and fees to Gol ddust and the
RTC.

Arlington appeals the district court's finding that the
condemation was wongful, and Golddust appeals the district

court's refusal to award damages.

1.

A
Article |, section 17 of the Texas Constitution nandates that
"[n] o person's property shall be taken, damaged or destroyed for or
applied to public use wthout adequate conpensation . . . ." The
public use limtation of the Texas Constitution is also found in
the Legislature's delegation to nunicipalities of the power of
em nent domain. See Tex. Loc. Gov't Code Ann. 8§ 251.001(a) (Vernon
1988). Section 251.001(a)(5) authorizes a nmunicipality to condemm
land "for any . . . municipal purpose the governing body considers
advi sable."” However, taking property for private use under the
gui se of public use violates due process and constitutes a | egal

fraud upon property owners even if there is no fraudulent intent.



Saunders v. Titas County Fresh Water Supply Dist. No. 1, 847 S. W 2d

424, 427 (Tex. App.--Texarkana 1993, no wit); Witfield v. Klein

| ndep. Sch. Dist., 463 S.W2d 232, 235 (Tex. G v. App.--Houston

[14th Dist.], wit ref'd n.r.e.), cert. denied, 404 U S. 882

(1971); Gty of Wchita Falls v. Thonpson, 431 S.W2d 909, 910

(Tex. Cv. App.--Fort Worth 1968, wit ref'd n.r.e.).

Public use presents a judicial question. Mher v. Lasater,

354 S.W2d 923, 925 (Tex. 1962); Davis v. Cty of Lubbock, 326

S.W2d 699, 704 (Tex. 1959); Housing Auth. of Cty of Dallas v.
Hi ggi nbot ham 143 S.W2d 79, 83 (Tex. 1940). At the sane tine, a

| egislative declaration of public use is entitled to consi derable

def er ence. See Maher, 354 S.W2d at 925; see also Tenngasco (Gas

Gathering Co. v. Fischer, 653 S.W2d 469, 475 (Tex. App.--Corpus

Christi 1983, wit ref'd n.r.e.) (legislative declaration "is
bi ndi ng on the court unless it is mani festly wong or unreasonabl e,
or the purpose for which the declaration is enacted is clearly and
[ pal pably] private") (citation and internal quotation marks

omtted); Daniel B. Benbow, Public Use as a Limtation on the Power

of Em nent Domain in Texas, 44 Tex. L. Rev. 1499, 1502 (1966) ("The

issue is not . . . whether the use is public, but rather whether
the |legislature could have reasonably considered it to be
public."). A nmunicipality's exercise of the power of emn nent

domain is a legislative act. Luby v. Gty of Dallas, 396 S. W2d

192, 197 (Tex. Civ. App.--Dallas 1965, wit ref'dn.r.e.); see also
Burch v. Gty of San Antonio, 518 S.W2d 540, 542-43 (Tex. 1975).




B

The district court held that since parking was not the true
pur pose of the condemation, Arlington had the burden to state an
al ternative purpose. Wen Arlington failed to cone forward with an
al ternative purpose, the court concluded that Arlington wongfully
condemmed Col ddust's interest.? W nust disagree. The district
court's decisionis narrowy tailored and does not purport to hold
that Arlington condemmed for an inpermssible private purpose or
that Arlington's true purpose was a perm ssi bl e public purpose. As
we see it, burdens of proof notw thstandi ng, CGol ddust's evidence
that Arlington was dishonest in its statenent of purpose,
ironically, established that Arlington's actual purpose in
condemi ng parcel C was a public purpose.

The district court relied on Franklin County Water Dist. v.

Maj ors, 476 S.W2d 371 (Tex. G v. App.--Texarkana 1972, wit ref'd
n.r.e.). In Majors, the property owners challenged the water

district's right to condenn | and above a certain elevation on the

2 Both state and federal procedure require that a
condeming authority state the purpose for which it intends to
condemm a property interest. See Fed. R Cv. P. 71A(c)(2) (nust
state "use"); Tex. Prop. Code Ann. 8§ 21.012(b)(2) (Vernon 1984)
(must state "purpose”). The district court relied on Texas | aw for
this requirenent; however, Rule 71A(k) nmandates that, except for
the issue of whether a jury nmay hear the case, a federal court
heari ng a condemati on case under a state's power of em nent donmain
must follow the procedures in Rule 71A. See Village of WAlthill,
Neb. v. lowa Elec. Light & Power, 228 F.2d 647, 653 (8th Cr.
1956) . The district court's erroneous application of section
21.012 was not harnful because Rule 71A(c)(2), like section 21.012,
requi res that the condemmor's conplaint contain a statenent of the
purpose or use for which the property is to be taken. See Davis,
326 S.W2d at 709 ("The words ' public purpose' are no narrower than
the words 'public use'").




basis that it was taken for the inproper purpose of cabin sites and
trailer canps. The court upheld the Mjors' challenge on the
grounds that when the district condemmed excess | ands for purposes
not authorized by the statute, it abused its discretion as a matter
of law. [|d. at 374.

We disagree with the district court's reading of the rule in
Majors. In Majors, the | andowners denonstrated that the district
condemmed their property for the unauthorized purpose of |easing
the land for cabin sites and trailer canps. 1d. at 373-74. I n
this case, by contrast, the district court found only that
Arlington did not intend to condenmn parcel C for use as parking;
the court did not nake any findings as to actual purpose.
ol ddust ' s burden shoul d have been to showthat Arlington condemed

parcel C for an unauthorized purpose. See Thonpson, 431 S.W2d at

910. Texas cases evidence a reluctance to invalidate an exerci se
of emnent domain power except when there is a finding of

unaut hori zed pur pose. See Majors, 476 S.W2d at 373-74; Brazos

Ri ver Conservation & Reclamation Dist. v. Harnon, 178 S.W2d 281,

289-90 (Tex. Cv. App.--Eastland 1944, wit ref'd wo.m).

Gol ddust argues that m sstatenent of purpose al one i nval i dates
a condemnation, pointing to cases holding that | and condemed for
one purpose cannot be used permanently for a different purpose.

See Muhle v. New York, Tex. & Mexican Ry. Co., 25 S.W 607, 609

(Tex. 1894); O Neal v. Gty of Sherman, 14 S W 31 (Tex. 1890); see

also 32 Tex. Jur. 3d Emnent Domain § 92 (1984); Dan Moody, Jr.

Condemmation of Land for H ghway or Expressway, 33 Tex. L. Rev.




357, 364 (1955). Colddust also cites dicta in Gty of Dallas v.

Mal | oy, 214 S.W2d 154, 156-57 (Tex. Cv. App.--E Paso 1948, writ
dismd), for the proposition that

while property condemmed for one purpose may be used
tenporarily for another, it may not be condemmed for one
purpose and appropriated to another use. . . . [Tlhe Gty
havi ng desi gnated the purpose to which the property was to be
devoted as the site of a Cty Auditorium it may not abandon
t hat purpose and devote it permanently to an aut onobi | e pound,
or if it had the intention to so use it rather than for the
purpose stated, then the property owner had the right to
chal l enge the use and nake proof of the allegations if it
coul d be done.

In rebuttal, Arlington points to Malloy's concurring opinion,
in which two of the three judges took issue with the mjority
author's dicta, stating:

[ Where the use for which property i s sought to be taken under
the power of emnent domain is public, the necessity and
expedi ency of exercising the power, and the extent to which
the property thereunder is to be taken, are political or
| egislative, and not judicial, questions, the |egislative
determ nation of which is conclusive, and not reviewable by
the courts. These questions rest solely wthin the
| egislative discretion. . . . If it had any ulterior notive as
to its intended use of the property, the better rule and the
usual practice is that such my not be shown in the
condemnat i on proceedi ng.

Id. at 157 (concurring opinion) (enphasis added; internal quotation
mar ks omtted).

W are persuaded that the concurring opinion in Mlloy
correctly states Texas |law. (Golddust and the majority author in
Mal | oy both rely on cases invol ving condemati on of an easenent or
of property for a specific use. In those cases, an accurate
statenent of purpose is necessary to provide the appropriate

measurenent of danmages. In ONeal v. Gty of Sherman, for

i nstance, the | andowners deeded a portion of their property to the
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city "for street purposes and none other." 14 S W at 31. Wen
the city began boring a nunber of wells on the property, the
O Neal s sought an injunction. The court held for the O Neals,
explaining that "[t]he rule that |and taken by the public for a
certain use cannot be appropriated to another use to the detrinent
of the owner affords the only adequate protection of the citizen's
constitutional right to be conpensated for the condemati on or use

of his property for the public benefit." Id. at 32; see also

Muhle, 25 S W at 609; Lyon v. MDonald, 14 S.W 261, 263 (Tex.
1890). If the taking is of the entire interest, on the other hand,
the condemor's intended use of the property is irrelevant to the

i ssue of danmages. See Uehlinger v. State, 387 S.W2d 427, 432

(Tex. Cv. App.--Corpus Christi 1965, wit ref'd n.r.e.) (where
entire property i s condemmed, court cannot consi der the condemor's
purpose in fixing the owner's conpensation).?

In sum as the district court noted, there is a significant
di stinction between condemning property for a specific use and
condeming an entire fee. Acourt's invalidation of a condemati on
on the grounds that | and condemmed for one purpose may not be used
for another is only proper when the situation specifically requires
an accurate statenent of purpose. We are persuaded that under
Texas |l aw when a political entity condermms the entire interest in

| and, stating that the condemmation is for A when, fully stated,

3 Because Arlington owns the underlying fee interest in
parcel C, when it condemmed ol ddust's |easehold interest, the
result was that it owed the entire fee. Thus, this case does not
fall into the category of a partial taking.
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the purpose includes B there is no cause for setting aside the

condemation, so long as B is also a public purpose. See Mill oy,

214 S.W2d at 157 (concurring opinion).
C.
Jurisdictions define "public use" in different ways. Sone
have adopted a "public benefit" or "public advantage" approach
under which "any use which serves to enlarge resources, encourage

i ndustry, or pronote the general public welfare is a valid public

use. " Benbow, supra, 44 Tex. L. Rev. at 1500 n.S8. O her
jurisdictions, including Texas, have adopted a narrower Vview.

Under the "use by the public" approach, property can only be taken
when "there results to the public sone definite right or use in the
busi ness or undertaking to which the property is devoted." Borden

V. Trespalacios Rice &lrrigation Co., 86 S.W 11, 14 (Tex. 1905),

aff'd per curiam 204 U S. 667 (1907); see also Coastal States Gas

Producing Co. v. Pate, 309 S.W2d 828, 833 (Tex. 1958). It follows

then that one of the tests for public use is whether the property
taken is "reasonably essential" to successful conpletion of a

proj ect. Atwood v. WIllacy County Navigation Dist., 271 S.W2d

137, 142 (Tex. Cv. App.--San Antonio 1954, wit ref'd n.r.e.),
appeal dism ssed, 350 U. S. 804 (1955).

Nei t her Gol ddust nor Arlington disputes the fact that stadi um
parking is a valid public use. | nst ead, Gol ddust clains that
transferring the property to the Rangers with the all eged know edge
that at sonme future date the property will be the site of an office

conpl ex renders the use private. However, the evidence introduced
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at trial establishes that Arlington's taking was for a public use.
It is undisputed that parcel Cis currently being used for parKking.
In addition, section 5.1(b) of the Mster Lease obligates the
Rangers to provide adequate parking space for the ball park
facilities. Finally, the Master Agreenent's |and swap provision
t hat necessitated the condemation of parcel C s |easehold estate
was part of the larger ball park project. Tom Schieffer, president
of the Rangers, testified that inclusion of the |and swap provision
in the Master Agreenent was "essential"” to the Agreenent.

These undi sputed facts tie the condemation to a public use.
In Davis, the Texas Suprene Court upheld the Urban Renewal Law
against a challenge that it authorized taking of property for
private use. The |law authorized cities to condemm | and desi gnat ed
a slum area. The land would then be cleared for devel opnent by
private enterprise. The court held that the property was condemmed
for an authorized public purpose because "the property nmay not
sinply be resold for private use; it nust be sold subject to
restrictions and covenants which are designed to insure that (1)
the plans for renewal will be carried out, and (2) that the slum
conditions will not recur within the foreseeable future." 326
S.W2d at 706. One commentator, remarking on the Davis decision,
noted that the opinion "at best nust be viewed as honoring the
narrow public-use concept only in the breach."” Benbow, supra, 44
Tex. L. Rev. at 1508.

A simlar result was reached in Atwood. Atwood involved the

condemation of land "for the purpose of constructing a port and
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attendant facilities to be used in connection with the devel opnent
and operation of navigable waters of the State." 271 S.W2d at
1309. The I|andowners challenged the constitutionality of a
provision in the enabling statute that authorized the condemi ng
authority to |ease condemmed land to private individuals or
corporations. The court rejected this argunent, "hold[ing] that
the acquisition of land for the purpose of leasing the sanme as
industrial sites in proximty of a port is reasonably necessary to
t he successful operation of such port." [1d. at 142.

Finally, in Coastal States, the court upheld the taking of an

easenent for the purpose of drilling an oil well because one-fourth
of the production was reserved to the state and dedicated to the
Per manent School Fund. 309 S.W2d at 833. In connection withits
hol di ng, the court found that "[t]he | essee may nmake a profit out
of the venture, but this in itself does not make the use private

rather than public. Since the public has a direct, tangible and

substantial interest and right in the undertaking, it is our
opinion that the land will be devoted to a public use within the
meani ng of the Constitution." |[|d.

By holding that Arlington had the burden to state its actual
pur pose for condemning parcel C, the district court overl ooked the
fact that the very evidence offered to prove that the stated
purpose was false itself offered a valid public purpose. So, true
statenent of purpose or not, Arlington condemed ol ddust's
interest for a public purpose. W lack the authority to intrude

into the legislative domain to invalidate an exercise of em nent
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domai n power that so clearly falls within the constitutional limts

of public use.

L1l
We REVERSE the decision of the district court and REMAND for
proceedi ngs to determ ne the conpensati on due to Gol ddust for the

condemati on.
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