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Before PCOLI TZ, Chief Judge, KING and GARWOOD, Circuit Judges.

KING Circuit Judge:

Appel l ants Kansa Rei nsurance Conpany, Ltd. ("Kansa") and
Uni ted Postal Savings & Loan Association ("United Postal") appeal
from the district court's summary adjudication of their clains
agai nst defendants Stewart Titl e Conpany and Stewart Title Guaranty
Conpany (together referred to as "Stewart"). Finding no error, we
affirm

| . Background

A. The Schene

In early 1983, a devel oper known as Tectonic Realty and its
affiliate, Prestonwod Green of Dallas, Inc. (together referred to

as the "devel oper"), converted a Dallas apartnent conplex into the



Prest onwood Green Condom ni uns, marketing the units to individuals
for investnent purposes. The devel oper arranged for Congressiona
Mortgage Corporation of Texas ("Congressional"), one of the
defendants below, ! to provide financing for the purchase price of
the individual wunits. The terns of the agreenent were that
Congressional would |oan up to 907 of the purchase price of the
condom niuns, which would be paid directly to the devel oper.
Apparently, however, the developer and the condom nium buyers
collaterally agreed to an inflated or falsified purchase price and
further agreed to share the | oan proceeds recei ved by the devel oper
through an illegal kick-back to the buyers. Additionally, the
devel oper, despite representations to the contrary, collected no
cash down paynents from the unit buyers. | nstead, the buyers
apparently gave notes for the 107 down paynents required by the
nort gage conpany. Ei ghty-six units were sold according to this
schene, fifteen of which are the subject of the case presented. 1In
each case, the buyer pronptly defaulted upon his or her |oan from
Congr essi onal .

As part of the closing transaction, Congressional contacted
Honme CGuaranty | nsurance Conpany ("HG C'), a nortgage | oan insurer,

in order to acquire insurance on the loans.? 1In order to procure

!Congressional is no longer a party to this suit because it
was di scharged in bankruptcy during the course of the litigation
in the district court.

2Since the appeal was filed in this case, HE C has been
acquired by appell ant Kansa, which was substituted as a party in
the appeal; however, as the events at issue involved only HG C,
we wll refer to both Kansa and HGC as "HG C. "
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the i nsurance, Congressional sent HG C copies of its loan files on
the prospective borrowers and other information relating to the
purchase. HA C did no i ndependent investigation of the borrowers,
as it clains is customary in the industry for "review witers,"
such as itself. Relying upon the docunents sent by Congressional,
HGA C i ssued comm tnments of nortgage i nsurance to Congressional for
t he purchases at issue.

B. The d osing Transactions

The unit purchases were closed by Stewart. Many of the
investors purchased multiple wunits which were <closed in
si mul t aneous cl osi ngs. As part of its closing instructions,

Congressional directed Stewart to provide, inter alia, executed
HUD-1 settlenent statenent fornms summarizing the closing
transaction. Congressional did not instruct Stewart to verify the
paynments of earnest noney deposits, which were equal to 107 of the
purchase price. Nor did it require that Stewart ensure execution
of the escrow agreenent. |[|nstead, Congressional provided Stewart
wth executed Contracts of Sale (the "contracts") and signed
Federal National Mortgage Association Affidavits of Purchaser and
Vendor (the "FNMA affidavits") showing that the earnest noney
deposits equal to ten percent of the purchase price had been paid
directly to the seller. These docunents also specifically recited
t hat no secondary financi ng had been obtai ned on the properties and
cont ai ned an agreenent that:

If this |oan exceeds 807 of the appraised value of the

purchase price of the property ... no lien or charge upon such

property has been given or executed or has been contracted or

agreed to be so given or executed by the Property Purchaser to
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any person, including Property Vendor, except for (1) liens
disclosed in [the financial terns portion of the affidavit],
or (2) liens or charges which wll be discharged from the
proceeds of subject nortgage.
As noted above, Congressional had agreed to finance 907 of the
purchase price, and so this provision was applicable. As part of
the closing instructions, Stewart was directed to notarize the FNVA
vendor/ purchaser affidavits and return themto Congressional.

At closing, Stewart's escrow agent, Marilyn Baker ("Baker"),
finalized the HUD-1 statenments, which HG C and United Postal claim
showed that the earnest noney deposits had been paid at
settlenent.® Baker followed the closing instructions given by
Congressional, including notarizing the FNVA affidavits and i ssui ng
checks to HA C for the nortgage insurance prem uns, and returned
t he docunents to Congressional for final reviewbefore di sbursenent
of the funds, as she was directed to do. Upon receipt of the
docunent s, Congressional then nmade the final distribution of funds,

executed the final certificates of insurance, and, according to

HE C, submtted the executed certificates and FNVMA affidavits to

’The HUD-1 settlenent statenents recite that the "[a] nmounts
paid to and by the settlenent agent are shown. Itens narked
"(p.o.c.)" were paid outside the closing; they are shown here
for informational purposes only and are not included in the
totals.”" The HUD-1 statenments at issue in the instant case al
contain entries in the spaces designated for "anounts paid by or
in behalf of buyer: deposit or earnest noney" and "reductions in
anount due to seller: excess deposit," representing 107 of the
contract sales prices without any qualification that these nonies
were paid outside closing. The earnest noney anounts, however,
were not included in the totals due fromthe buyer at settlenent.
Even nore telling is the fact that the earnest nobney suns were
not included in the totals due to the seller at closing, which
tends to show that the seller had al ready received these paynents
out si de of the cl osing.



HG C.

Prior to closing, the purchasers apparently executed
prom ssory notes in favor of the devel oper or its subsidiary which
operated as second |iens. These notes represented the 107 ear nest
nmoney/ downpaynents whi ch had never been paid. At various tines
out si de of the cl osings, Baker was presented with these second |ien
deeds of trust. Baker testified at her deposition that the sales
representatives and borrowers who presented the docunents for
notari zation were al so invol ved with other condom niuns in the area
whi ch she did not close. Baker notarized the docunents, and they
wer e subsequently recorded in March of 1984, several nonths after
the closings (the "second |iens").

Shortly after the closings, on Decenber 21, 1983, United
Postal purchased sixty-eight of the nortgages from Congressional
and succeeded to the nortgage i nsurance provided by HG C coveri ng
t hose | oans. Subsequently, the buyers mass-defaulted on their
first paynents due under the nortgages, and United Postal nade
cl ai s upon HGE C under the policies.

C. The Instant Litigation

HG C filed suit in the United States District Court for the
Northern District of Texas in January of 1986 agai nst
Congressional, United Postal, and Stewart, alleging fraud,
negli gence, negligent msrepresentation, and breach of fiduciary
duty based upon the Decenber 1983 cl osings. H3 C tendered the
premuns it had received and sought recission of the nortgage

i nsurance policies issued to Congressional and assigned to United



Post al . Alternatively, HGC sought conpensatory danages from
Stewart to the extent HA C was |iable on the policies.

Al nost five years |later, on October 23, 1990, United Post al
filed a cross-claimagainst Stewart asserting the sane causes of
action as had HGCw th the addition of a breach of contract claim
United Postal contended that it first |learned of the second |liens
and corresponding | ack of down paynents during the May 8, 1990,
deposition of Baker. United Postal also clained that Stewart
represented at closing that the purchasers had made a ten percent
cash downpaynent despite know edge of the second |liens and that
Uni t ed Postal woul d never have purchased t he nortgages had it known
about the problens.

Stewart noved to dismss United Postal's cross-clains as
time-barred and for summary judgnment on HG C s clains. By order
entered March 14, 1991, the trial court dism ssed United Postal's
cross-clains as being barred by limtations (the "March 14
Dismssal"). On June 4, 1992, the court below entered an
interlocutory summary judgnent in favor of Stewart on HA C s cl ai ns
(the "June 4 Order"). In doing so, the court concluded that (i)
HGA C s negligent m srepresentation claimwas subject to a two-year
statute of limtations which had passed prior to its conmencenent
of this action, and (ii) its sunmmary judgnent evi dence respecting
its fraud claim failed to create a triable issue of fact since
there was no evidence that Stewart had know edge of the false
representations or that it nade any msrepresentations with an

intent to decei ve.



H3C and United Postal settled their clains against one
another as reflected in the January 5, 1993, agreed order, and the
district court entered a final judgnent on the sane day. United
Postal and HG C took separate appeals from the rendition of
j udgnent agai nst them di sposing of their clains against Stewart.

1. Analysis
A. Dismssal O United Postal's Cross-Claim

In dismssing United Postal's cross-claim the district court
determned that (i) the pleading did not "relate back" to the
filing of United Postal's original answer and (ii) United Postal's
clains accrued at the |atest by March 15, 1984, and consequently,
the applicable statutes of limtations had run before it filed its
cross-claimin Cctober of 1990. United Postal challenges each of
t hese findings on appeal.

1. Standard of review

In reviewing the district court's dismssal of United
Postal's cross-claim we accept all factual allegations made in the
pl eadi ng as true and ask whet her, under the circunstances asserted,
the allegations state a claimsufficient to avoid dismssal. See,
e.g., United States v. Gaubert, 499 U. S. 315, 327, 111 S.C. 1267,
1276, 113 L. Ed.2d 335 (1991); Berkovitz v. United States, 486 U S.
531, 540, 108 S. Ct. 1954, 1960-61, 100 L.Ed.2d 531 (1988). "[We
may uphold ... [a Rule 12(b)(6) dismssal] only if it appears that
no relief could be granted under any set of facts that could be
proved consistent with the allegations.” Anmerican Waste &

Pol | ution Control Co. v. Browning-Ferris, Inc., 949 F. 2d 1384, 1386



(5th Cr.1991) (quoting Baton Rouge Bl dg. & Constr. Trades Counci
v. Jacobs Constructors, Inc., 804 F.2d 879, 881 (5th Cr.1986)).
Wile the district court nust accept as true all factual
allegations in the conplaint, Cark v. Armoco Prod. Co., 794 F.2d
967, 970 (5th Cr.1986), it need not resolve unclear questions of
law in favor of the plaintiff. Bane v. Ferguson, 890 F.2d 11, 13
(7th Cr.1989). Moreover, when a successful affirmative defense
appears on the face of the pleadings, dismssal under Rule 12(b)(6)
may be appropriate. Cark, 794 F.2d at 970.
2. "Rel ation back" of United Postal's cross-claim

Federal Rule of Cvil Procedure 15(c) is a procedural
provision to allow a party to anend an operative pleading despite
an applicable statute of limtations in situations where the
parties to litigation have been sufficiently put on notice of facts
and clains which may give rise to future, related clains.* The
rationale of the rule is that, once litigation involving a
particul ar transaction has been instituted, the parties should not
be protected by a statute of limtations fromlater asserted cl ains
that arose out of the same conduct set forth in the original
pl eadi ngs. 6A CHARLES A. WRIGHT, ET AL., FEDERAL PRACTI CE AND PROCEDURE §
1496 (1990). Rule 15(c) provides, in relevant part, that:

Whenever the clai mor defense asserted in the anended pl eadi ng

“Rul e 15(c)'s relation back doctrine, though it has the
ultimate effect of "tolling" limtations, is considered by this
court to be purely procedural and is thus governed by federal
|aw. See, e.g., Hensgens v. Deere & Co., 869 F.2d 879, 880 (5th
Cir.), cert. denied, 493 U S. 851, 110 S.C. 150, 107 L.Ed.2d 108
(1989) ("[F]ederal |aw regarding relation back of anmendnents to
pl eadings is controlling in diversity cases in federal court.").
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arose out of the same conduct, transaction, or occurrence set
forth or attenpted to be set forth in the original pleading,
the anmendnent relates back to the date of the original
pl eadi ng.
FED. R Qv.P. 15(c). This so-called "relation back" doctrine "does
not extend the limtations period, but nerely recogni zes that the
purposes of the statute are acconplished by the filing of the
initial pl eadi ng. " Anmerican Tel. & Tel. Co. . Delta
Commruni cations Corp., 114 F.R D. 606, 612 (S.D. M ss. 1986).

As the district court observed, "[t]he necessary inplication
of theruleis that in order for an anended pl eading to rel ate back
for statute of limtations purposes, there nust be a previous
pl eadi ng to which the anendnent dates back." It concluded that no
such pl eadi ng exi sted. United Postal argues on appeal that the
cross-claimrelated back to either HA C s original conplaint or to
its April 18, 1989, anmended answer and counterclaim (the "anmended
answer"). The cross-claimfiled by United Postal is, however, an
"original" cross-claimagainst a co-party, not an anendnent to a
previously filed pleading. Accordingly, it does not appear to be
wthin the province of Rule 15(c). Furthernore, Rule 13(Q)
governing cross-clains does not permt relation back of a
cross-claim seeking affirmative and independent relief to the
original conplaint. See United States for the use of Bros.
Bui |l ders Supply Co. v. dd Wrld Artisans, Inc., 702 F. Supp. 1561
1569 (N. D. Ga. 1988) (noting that the common |aw rule that "statutes
of limtations do not run against pure defenses does not apply to

setoffs, counterclaine or «crossclainse that are affirmative,

i ndependent causes of action").



United Postal relies heavily upon an unpublished opi nion from
the Southern District of New York, Hemmerick v. Chrysler Corp.
1989 WL 4493 (S.D.N. Y. Jan. 13, 1989), in which the court all owed
a plaintiff to anend his original conplaint to assert an ot herw se
untinely cross-claimagainst his co-plaintiff. Pertinent to that
case was the fact that both co-plaintiffs had been previously
represented by the sanme counsel and that the cross-plaintiff sought
to assert the cross-claimonly after retaining i ndependent counsel .
In the instant case, by contrast, Stewart and United Postal have
been represented by i ndependent counsel with no potential conflict
whi ch woul d prevent United Postal from asserting the cross-claim
W are not persuaded that the Hemmerick result would be proper
under the circunstances of this case.

United Postal alternatively argues that its anended answer is
the rel evant pleading to which we | ook for Rule 15(c) purposes and
argues that this answer was effectively anended by the cross-claim
thus, it concludes, the cross-claim "relates back"” to April 18,
1989. W di sagree. The cross-claim does not anmend the answer
because it does not contain any of the allegations in either the
amended answer or the counterclaim rather, it stands alone.
Moreover, the anended answer was a responsive pleading which did
not assert—er even inti mte—any all egations of w ongdoi ng agai nst
Stewart even though all the facts necessary to give rise to such
all egations were present in Hd C s original conplaint. In fact,
the counterclaim did not even nention Stewart. Further, the

counterclaim contained in the anmended answer was ained solely
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agai nst HA C and cannot be viewed as having put Stewart on notice
that United Postal sought relief against Stewart. See Bal dwi n
County Welcone Ctr. v. Brown, 466 U S. 147, 149-50 n. 3, 104 S. C.
1723, 1724-25 n. 3, 80 L.Ed.2d 196 (1984) (holding that Rul e 15(c)
was designed to allowparties to present untinely clains based upon
the sanme transaction so long as it would not work unfair surprise
or prejudice). Stewart was not put on notice by the anended answer
that it mght have to satisfy two separate potential judgnents.?®
O Loughlin v. National R R Passenger Corp., 928 F.2d 24, 26-27
(1st Cir.1991) (refusing to allow an anendnent to relate back to
the original pleading which asserts clains not even suggested in
the original).

The case presented is not one of joint and several liability
where Stewart would at |east be aware of the potential of a
contribution or indemification cross-claimby United Postal. See,
e.g., B.S Livingston Export Corp. v. MV Qgden Fraser, 727 F. Supp.
144 (S.D.N. Y.1989) (allowi ng amendnent to assert cross-claimfor
i ndemmi fication of damages plaintiff m ght potentially recover from
cross-claimng defendant). Rather, the relief HG C sought agai nst
United Postal was nerely recissionary; there are no allegations

that United Postal was an active participant in any schene to

SHA C s clains for damages against Stewart were for
i ndemmi fication of any amounts for which HG C m ght be |iable
under the nortgage insurance policies. According to United
Postal's counterclaimagainst H3 C, the insurance policies
covered at nost 207 of the principal and interest due. Thus,
even if United Postal recovered the requested 207 from HG C under
the policies, it would still potentially have a cl ai m agai nst
Stewart for its renmaining |osses.
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defraud. This distinctionis inportant because it has been carried

over fromthe common law rule, and the federal courts still enpl oy
it. The courts are usually willing to allow a defendant to rel ate
back a cross-claim in the nature of recoupnent, indemity, or

contribution which seeks to reduce the anmount a plaintiff can
recover from that defendant; conversely, however, if the
defendant's cross-claim"is an affirmative or i ndependent cause of
action not in the nature of a defensive claim the defendant nust
conply with the applicable statute of l|imtations." Br ot hers
Bui l ders, 702 F.Supp. at 1569; see al so Appel baum v. Ceres Land
Co., 546 F.Supp. 17, 20 (D.Mnn.1981), aff'd, 687 F.2d 261 (8th
Cir.1982).

Acknow edging this distinction, United Postal contends that
its cross-claimis a defensive, rather than affirmative, claim
because it is "defensively postured"—simlar to a claim for
contribution—since "if someone is required to pay for a |oss
incurred in connection with the Prestonwod G een condom niuns, it
should be Stewart...." This argunent does not hold water because
HG C did not sue—and indeed could not have sued—united Postal for
money damages. Consequently, United Postal had no right to seek
of fset damages from Stewart. Sinply put, United Postal can only
recover from Stewart based upon affirmative clains and nust
i ndependently satisfy the relevant statutes of |imtations w thout
t he benefit of relation back.

The district court characterized United Postal's argunent as

requesting that Rule 15(c) be used to "ratify all pleadings which
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woul d otherwi se be tine barred, as long as the party who seeks to
i nvoke the rule has an operative pleading on file." The district
court properly declined to accept the invitation to adopt such an
expansive interpretation of Rule 15(c),® and we agree with its
conclusion that Rule 15(c) does not apply under the facts presented
because United Postal did not have an operative pleading on file
with the court below to which the October 23, 1990, cross-claim
could rel ate back
3. The applicable statutes of limtation

United Postal asserted cross-clainms against Stewart for
negl i gence, negligent m srepresentation, fraud, breach of fiduciary
duty, and breach of contract. As this is a diversity case, and the
causes of action all arise under state law, the district court
properly applied the applicable Texas statutes of limtations to
the clains presented. See Fluor Eng'g & Constr. v. Southern Pac.
Transp. Co., 753 F.2d 444, 448 (5th Cir.1985).

The district court applied a four-year statute of |imtations

SRul e 15(c) cannot be read to nean that any untinely
cross-claimor pleading automatically relates back to the
original conplaint or answer nerely because the |ater pleading
arises fromthe same conduct, transactions and occurrences;
ot herwi se, all cross-clains would be exenpted fromany tine
[imtations because such clains nust arise out of the sane
conduct, transactions, and occurrences in order to be asserted as
cross-clains. See FED.R Cv.P. 13(g). Rather, there nust be
i ndi cation that the opposing party has been put on notice. 6A
CHARLES A. WRIGHT, ET AL., FEDERAL PRACTI CE AND PROCEDURE § 1496 (1990)
("[T] he standard for determ ni ng whet her anmendnents qualify under
Rul e 15(c) is not sinply an identity of transaction test;
al t hough not expressly nentioned in the rule, the courts al so
i nquire into whether the opposing party has been put on notice
regarding the claimor defense raised in the anended pl eading.").
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to United Postal's clains for negligent m srepresentation, fraud,
and breach of fiduciary duty. W agree with the court bel ow that
Texas fraud cl ains prescribe if not brought within four years from
accrual . See WIllians v. Khalaf, 802 S W2d 651, 656-58
(Tex.1990); Tex. GV.Prac. & REM CoDE ANN. § 16.004 (Vernon 1986).
However, as will be discussed further belowin section II.B.1.a.,
and as the | ower court recognized in its subsequent order granting
summary judgnment on HG C s negligent m srepresentation clains, the
two-year limtations period for general torts is the correct
measure for this type cause of action. See Tex. Qv.Prac. & Rem CopE
ANN. 8 16.003 (Vernon 1986). Moreover, as will be detailed in
section I1.B.1.b., the limtations period for the fiduciary duty
clains is also two years.’ |d. Finally, a breach of contract
claimis governed by a four-year |limtation period. Tex. CvV.PRrAC
& REM CobE ANN. 8 16.004(a)(3) (Vernon 1986).
4. Point of accrual

The determ native i ssue on appeal is whether the court bel ow
measured the statutes from the appropriate reference point—.e.,
whet her it chose the correct point of accrual. United Postal's
fraud, negligent m srepresentation, and fiduciary duty clains were
based upon Stewart's alleged failure to disclose the substitution
of the second liens for cash down paynents. The second |liens were

filed in March of 1984, and the district court charged United

'However, the district court's error in giving United Post al
the benefit of the longer Iimtations period for the negligent
m srepresentation and fiduciary duty clainms obviously did not
affect the ultimte conclusion that the clainms were barred.
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Postal with constructive know edge of the existence of these |iens
at the time they were filed of record. Thus, it concluded, the
statutes of limtations ran by March of 1988, and United Postal's
cross-claim filed in 1990 was sinply too |ate. Simlarly, the
court below held that the contract claimbased upon Stewart's
pur port ed failure to fol |l ow Congressional 's cl osi ng
i nstructions—accrued no |ater than March 15, 1985, when the second
lien notes were filed in the Dallas County deed records.

The court below correctly cited the rel evant Texas authority
hol di ng that a cause of action for fraud is generally considered to
accrue either when the fraud i s di scovered or when the facts giving
rise to the fraud claim are discovered or mght reasonably be
di scovered through reasonable diligence—+the so-called "discovery
rule.” See Mooney v. Harlin, 622 S . W2d 83, 85 (Tex.1981);
Li ghtfoot v. Wi ssgarber, 763 S. W 2d 624, 626 (Tex. App. —San Ant oni o
1989, wit denied). W disagree, however, with the district court
that the recording date of the second liens started the limtations
period. The court below principally relied upon the Texas Suprene
Court's opinion in Money, which it interpreted as charging United
Postal, the nortgage owner, wth constructive know edge of the
public records concerning its property. United Postal contends
t hat the opinion belowinproperly interprets Money to provide that
a recording in the deed records constitutes a wholesale
constructive notice of the contents to anyone having an interest
relating to the property. Mooney involved the clains of a forner

girlfriend and care-gi ver agai nst the estate of her |lover. She did
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not file her lawsuit for fraud against the estate until over four
years after the will had been admtted to probate. Mooney, 622
S.W2d at 84. The Texas Suprene Court held that her clainms were
too | ate because "[e]xam nation of the probate records would have
di scl osed that the will" made no bequest to the plaintiff. 1d. at
85. In this context, the Texas court stated that "[a] person is
charged wth constructive know edge of the actual know edge that
could have been acquired by examning public records.” | d.
| nportant to the holding, however, was the fact that Texas |aw
charges all persons interested in an estate with know edge of the
contents of the probate records. I1d. (citing Salas v. Mindy, 59
Tex. G v. App. 407, 125 S.W 633, 636 (Amarillo 1910, wit ref'd)).
Therefore, the recording of a docunent in public records serves as
constructive notice for limtations purposes only for those persons
who are under an obligation to search the records. Lightfoot, 763
S.wW2d at 627; Cox V. d ay, 237 S.W2d 798, 804
(Tex. G v. App. —Amarillo 1950, wit ref'dn.r.e.) ("[I]Jt is settled
by nunmerous decisions of our <courts that [a duly recorded
instrunment] carries notice of its contents only to those who are
bound to search for it....").

Once United Postal acquired its interest as assignee of
Congressional, it was not required to make conti nuous searches of
the real property records for interests subsequently secured.
Biswell v. dadney, 213 S W 256, 258 (Tex.Commin App.1919) (A
nortgagee i s not charged with constructive notice of a subsequently

recorded deed conveying part of the land involved.); see also Cox
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v. Clay, 237 SSW2d at 804 ("[T]he object of all registration acts
is to affect with notice only such persons as have reason to
apprehend sone transfer or incunbrance prior to their own, because
none arising afterwards can affect them or their estate in the
| and. ") ; Boucher V. Val | is, 236 S.w2ad 519, 526
(Tex. G v. App. —Eastl and 1951, wit ref'dn.r.e.) (observing that the
"purpose of [the Texas] recording laws is to notify subsequent
purchasers ... and not to give protection to the alleged
perpetrators of fraud.") (enphasis added); cf. Wstland Q1| Dev.
Corp. v. @lf Gl Corp., 637 S.W2d 903, 908 (Tex.1982) (noting
that recordation gives constructive notice of facts disclosed by
the docunents within a chain of title to a purchaser). Thus, the
recordation of the second liens after United Postal had already
acquired its interests as nortgagee was not sufficient to put
Uni ted Postal on notice of its potential clains against Stewart and
comence the [imtations period. Cox v. Cay, 237 S.W2d at 803-
04.

Thus concluding that the date of recordation is not the
relevant focus for our accrual analysis, we nust determ ne what
facts were sufficient to put United Postal on notice of any
mal f easance and when those facts were, or should have been,
di scover ed. Doubtl essly, when United Postal I|earned of the
exi stence of the second liens or of the failure to provide cash
down paynents at closing, its fraud and breach of fiduciary duty
clainms would have accrued. W agree with Stewart that United

Postal's receipt of HGAC s conplaint after it was filed on January
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22, 1986, was sufficient to start the clock. In that pleading,
HGE C set forth anple allegations of wongdoing on Stewart's behal f
and put United Postal on notice of the asserted actions and
om ssions which formthe basis of the October 1990 cross-cl aim
Uni t ed Postal concedes that it received the conpl aint and t hat
its cross-claimcontained "virtually the sane factual allegations
agai nst Stewart as [HA C] had all eged against Stewart [in its 1986

conplaint],” but argues that it did not have sufficient proof to
make such al | egati ons agai nst Stewart until the Baker deposition in
May of 1990. Wthout the evidence from the Baker deposition,

Uni ted Postal contends that it would have risked viol ati ng Feder al

Rule of Gvil Procedure 11 by filing a claim based upon
unsubstantiated assertions. What United Postal fails to
appreci ate, however, is the fact that Rule 11 has absolutely

nothing to do with the discovery rule. The cause of action was
deferred only until United Postal acquired know edge of the facts
giving rise to its claim not until it had sufficient facts to
prove the allegations. Therefore, we conclude that United Postal
was put on notice of sufficient facts as would alert it to its
potential fraud clains against Stewart in January of 1986, when it
recei ved a copy of the conplaint in the case at bar, and its del ay
infiling a claimfor over four years after that date resulted in

t he claimbeing barred.?

8United Postal alternatively argued in its reply brief that
the statute was tolled during a fifteen nonth stay of the
proceedings in the instant litigation—presunably due to
Congressional's bankruptcy. As we have noted before on countl ess
occasions, this court does not "consider argunents bel atedly
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As will be discussed in greater detail in section Il.B. 1. a
infra, we hold that the discovery rule is not applicable to
negligent m srepresentation clainms under Texas |aw and apply the
general rules of accrual for negligence causes of action.® Because
a cause of action sounding in negligence accrues at the tine of the
act or omssion alleged to constitute negligence, Fusco v. Johns-
Manville Products Corp., 643 F.2d 1181, 1183 (5th Cr. Unit A
1981), and the events giving rise to potential liability took place
in late 1983, the statute ran out |ong before United Postal filed
its cross-claimin 1990. Accordingly, the district court correctly
granted sunmary judgnent on these clains.

B. Summary Judgnent On HG C s C ai ns Agai nst Stewart

As noted above, the district court granted sunmary j udgnment
in favor of Stewart, holding that (i) HACs negligent
m srepresentation and fiduciary duty clains were barred by
limtations, and (ii) there was no evidence of fraud. W review

the decision to grant summary judgnent de novo, applying the sane

rai sed after appellees have filed their brief" in the absence of
mani fest injustice. Najarro v. First Fed. Sav. & Loan Ass'n, 918
F.2d 513, 516 (5th G r.1990); see also Smth v. Lucas, 9 F.3d
359, 367 n. 16 (5th Cr.1993). United Postal does not offer
reason for its delay in interposing this issue, and we do not
find any "mani fest injustice" in refusing to consider it.

The court bel ow again treated fraudul ent and negli gent
m srepresentation clains alike in deciding upon an accrual point
inits March 14 Dism ssal. Subsequently, in the June 4 O der,
the court properly reversed its position and refused to apply the
di scovery rule to the negligent msrepresentation clains, as wll
be di scussed bel ow. The erroneous application of the discovery
rule, however, actually gave United Postal the benefit of
prolonging the limtations period, and the clainms were stil
found to have prescri bed.
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criteria enployed by the district court in the first instance
Federal Deposit Ins. Corp. v. Dawson, 4 F.3d 1303, 1306 (5th
Cir.1993). Summary judgnent is proper if "the pleadings,
depositions, answers to interrogatories and adm ssions on file,
together with affidavits, if any, show that there is no genuine
dispute as to any material fact and that the noving party is
entitled to judgnent as a matter of law." Fep. R GQv.P. 56(c); see
al so Celotex Corp. v. Catrett, 477 U S. 317, 106 S. C. 2548, 91
L. Ed. 2d 265 (1986). Once a properly supported notion for sunmary
judgnent is presented, the burden shifts to the non-noving party
who bears the burden of proof at trial to show with "significant
probative" evidence that there exists a triable issue of fact. 1In
re Miunicipal Bond Reporting Antitrust Litig., 672 F.2d 436, 440
(5th Gir.1982).
1. Stewart's limtations defenses
a. negligent m srepresentation

This court has previously interpreted the Texas authorities
to apply a two-year statute of Ilimtations to negligent
m srepresentation clains. See Sioux Ltd. Sec. Litig. v. Coopers &
Lybrand, 914 F.2d 61, 63-64 (5th GCr.1990). HGE C cont ends,
however, that Sioux is inconsistent with the Texas Suprenme Court's
holding in Wllians, 802 S.W2d at 656-58, and urges us to adopt
the four-year statute, citing M& MDistrib. v. Dunn, 819 S W2d
639, 640 (Tex.App.—<€orpus Christi 1991, no wit) (equating
"m srepresentation” with fraud clainms and applying the four-year

statute of limtations). This court has already evaluated the
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effect of WIlians upon Texas negligent m srepresentation clains
and determned that "W I lianms addresses the limtations period only
for fraud clains. It has no application to a claimof negligent
m srepresentation.” Sioux, 914 F.2d at 64; see also M|l estone
Properties, Inc. v. Federated Metals Corp., 867 S.W2d 113, 119
(Tex. App. -Austin 1993, no wit) (holding that, because negligent
m srepresentati on does not require intent, it sounds in negligence
rather than in fraud, and is thus subject to the two-year
negligence statute of limtations); Texas Am Corp. v. Wodbri dge
Joint Venture, 809 S.W2d 299, 302 (Tex. App. —+Ffort Wrth 1991, wit
denied) (also applying the two-year statute). We expressly
determ ned that the two-year statute covered negl i gent
m srepresentation clainms and nmay not now deviate from the Sioux
hol di ng unl ess the Texas courts issue superveni ng decisions. See
Broussard v. Southern Pac. Transp. Co., 665 F.2d 1387, 1389 (5th
Cir.1982) (en banc) (holding that one panel of this court nay not
overrul e anot her panel's determ nations of the |aw of a state in a
diversity case).

Alternatively, HGA C argues that the adoption of a two-year
statute would not bar its negligent msrepresentation clains
because of the application of the discovery rule. In support of
its position, HG C points us to a nunber of Texas cases in which it

contends the discovery rule was applied to simlar clains.?

1°See, e.g., Lightfoot v. Wissgarber, 763 S.W2d 624, 626
(Tex. App. —San Antonio 1989, wit denied); Cook Consultants, Inc.
v. Larson, 677 S.W2d 718, 721 (Tex.App.-—ballas 1984), rev'd on
ot her grounds, 690 S.W2d 567 (Tex.1985); Fireman's Fund | ndem
Co. v. Boyle Gen. Tire Co., 381 S.W2d 937, 939
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Further, in HdCs view, the Texas Suprene Court's decision in
Gaddis v. Smth, 417 S.W2d 577, 580-581 (Tex.1967), is especially
instructive. That case involved a nedical nal practice claimthat
t he operating physician had left a foreign object in the patient's
body. The Texas court applied the discovery rule due to the
unusual circunstances presented, which HG C advocat es are anal ogous
to the one at bar in that the negligence was not readily
di scernible. Id. at 580.

The district court found that the discovery rule generally
plays no role in a negligence action, such as negligent
m srepresentation, under the relevant Texas authorities. In
support of its conclusion, it nade reference to this court's
observation in Sioux that a negligent msrepresentation claim
sounds in negligence rather than fraud and determ ned that the
poi nt of accrual was "the comm ssion of the negligent act, not the
date of the ascertai nnent of damages." See Fusco, 643 F. 2d at 1183
(citations omtted). The court further distinguished all of the
cases relied upon by HG C except Gaddis as involving fraudul ent
m srepresentation clains and opined that Gaddis was a "peculiar
type" of case and therefore "an exception to the general rule
expressed in Fusco." Thus concluding that the limtations period
shoul d date back to the tine of the alleged m srepresentations in

Decenber of 1983, the court found HAC s clains to be barred.

(Tex. G v. App. Waco 1964), reforned on other grounds, 392 S. W 2d
352 (Tex.1965); see also Sioux Ltd. Sec. Litig. v. Coopers &
Lybrand, 901 F.2d 51, 53 (5th Cr.), superseded by, 914 F.2d 61
(5th Cr.1990).
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W simlarly decline to apply the discovery rule to a
negligent msrepresentation claim finding that the Texas courts
classify such a cause of action as a negligent tort rather than a
fraud action. See Mlestone Properties, 867 S . W2d at 119
("[ B] ecause negl i gent m srepresentation does not require know edge,
it "is properly identified as being a clai msounding in negligence
rather than fraud' ....") (quoting Wodbridge, 809 S.W2d at 303);
see al so Geat Anerican Mortgage Investors v. Louisville Title Ins.
Co., 597 S.W2d 425, 430 (Tex.C v. App. —Fort Wrth 1980, wit ref'd
n.r.e.) (denonstrating that the tort of negligent m srepresentation
is grounded in principles of negligence). Thus, such a claim
shoul d be subject to the rul es of accrual governi ng negligence, and
we will apply the general Texas rule that the limtations period
for negligence actions runs from"the comm ssion of the negligent
act, not the date of the ascertainnent of damages." Fusco, 643
F.2d at 11883. The cases cited by HE@C do not persuade us
ot herw se. In Lightfoot, the court of appeals discussed the
application of the discovery rule in a pure fraud context; there
were no clains for negligent msrepresentation. 763 S.W2d at 624.
After careful review of Fireman's Fund Indem Co. v. Boyle Cen.
Tire Co., 381 S.W2d 937, 939 (Tex. C v. App. —Yaco 1964), reforned on
ot her grounds, 392 S. W 2d 352 (Tex. 1965), we are unabl e to concl ude
that the court specifically applied the discovery rule to negligent
m srepresentation clainms; rather, it appears that the court was
al so discussing fraud and fraudul ent m srepresentati on causes of

action in that case. The case is anbiguous on the point, and we
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are not confident in relying upon it for authority that the
di scovery rule applies to negligent m srepresentation actions.
Contrary to Hd C s assertions, the Dallas court of appeals in
Cook Consul tants, I nc. V. Lar son, 677 S.W2d 718, 721
(Tex. App. Ballas 1984), aff'd in part, rev'd in part on other
grounds, 690 S. W 2d 567 (Tex.1985), did not hold that the di scovery
rule applied in this context. I nstead, that court specifically
ruled that it "need not determ ne whether the discovery rule
applies in the instant case because, even if it does, the evidence
i ndi cat es t hat Larson actually discovered the [ al | eged
m srepresentation] nore than two years prior to the institution of
suit." 1d.** Simlarly, in Coleman v. Rotana, Inc., 778 S.W2d
867, 873 (Tex.App.-—ballas 1989, wit denied), the court did not
expressly hold that the discovery rule applied, but rather stated
in dictumthat the |atest the claimcould have accrued—.e., when
the appellants had know edge of the m srepresentati on—was still
beyond the Iimtations period. Finally, Sioux Ltd. Sec. Litig. v.
Coopers & Lybrand, 901 F.2d 51, 53 (5th Cr.), superseded by, 914
F.2d 61 (5th G r.1990) invol ved both fraudul ent m srepresentation
clainms—to which the discovery rule unquestionably applies—and
negligent msrepresentation allegations. The authorities upon

which we relied to set forth the paraneters of the discovery rule

NMoreover, the court in Larson recogni zed the general rule
that a negligence action accrues at the tinme of the negligent act
or om ssion, "despite the difficulty of ascertaining danages
until a later date." Cook Consultants, Inc. v. Larson, 677
S.W2d 718, 721 (Tex.App.—ballas 1984), aff'd in part, rev'd in
part on other grounds, 690 S.W2d 567 (Tex.1985) (citing Bauman
v. Centex Corp., 611 F.2d 1115, 1118 (5th G r.1980)).
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were pure fraud cases. However, even giving the plaintiffs the
benefit of the discovery rule on the negligent msrepresentation
claim we held the clains to have been barred. Id.

Gven the lack of clear authority to the contrary and the
per suasi veness of the Texas cases refusing to apply the discovery
rule in this context, the district court did not err in holding
that the negligent m srepresentation clainms accrued i n Decenber of
1983, when it is undisputed that the m srepresentations, if any,
were made. H@ Cfailedto fileits suit until January of 1986. W
therefore affirm the judgnment of the district court dismssing
H3 C s negligent msrepresentation clains as being barred by
[imtations.

b. fiduciary duty

The limtations period for a breach of fiduciary duty claim
appears to be simlarly unsettled in the Texas courts. Conpar e
Spangl er v. Jones, 797 S.W2d 125, 132 (Tex. App. —Ballas 1990, writ
deni ed) (applying section 16.051 of the Cvil Practice and Renedi es
Code, the four-year residual |imtations provision, to fiduciary
cl ai ns) with Hoover V. G egory, 835 S.W2d 668, 676
(Tex. App. Ballas 1992, wit denied) (holding that the two-year
limtations period for torts applies to a fiduciary claim and
Russell v. Canpbell, 725 S.W2d 739, 744 (Tex.App.—Houston [ 1st
Dist.] 1987, wit ref'd n.r.e.) (applying the two-year statute of
[imtations under section 16.003 of the Texas Cvil Practice and
Renedi es Code to fiduciary duty causes of action). Unfortunately,

both the two-year and four-year limtations periods have been
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enpl oyed by our court, resulting in an internal conflict. Conpare
Resol ution Trust Corp. v. Seale, 13 F.3d 850, 852 (5th G r.1994)
(hol ding that a breach of a fiduciary duty of care is a tort claim
subject to the two-year general tort limtations statute) and FD C
v. Dawson, 4 F.3d 1303, 1307 (5th G r.1993) (sane) with MG 11 v.
CGoff, 17 F.3d 729, 734 (5th Cr.1994) (relying upon Spangler, 797
S.W2d at 132, and utilizing four-year rule) and Sheet Metal
Wrkers Loc. Union No. 54 AFL-CIOv. E. F. Etie Sheet Metals Co., 1
F.3d 1464, 1469 (also citing Spangler and concluding that WIIlians
instructs the Texas courts to apply a four-year statute of
limtations to fiduciary clains). The general rule in our court is
that we |look to the earlier line of authority where two |ines of
panel decisions conflict. Texaco, Inc. v. Louisiana Land and
Expl oration Co., 995 F. 2d 43, 44 (5th Cr.1993). However, as noted
above, this court also enploys a rule in diversity cases that
overrul es our prior precedent when there is a significant change in
the applicable state's substantive |aw Broussard, 665 F.2d at
1389 ("[A] prior panel decision should be foll owed by other panels
without regard to any alleged existing confusion in state |aw,
absent a subsequent state court decision or statutory anmendnent
whi ch makes this Court's [prior] decision clearly wong.") (quoting
Lee v. Frozen Food Express, Inc., 592 F.2d 271, 272 (5th
Cir.1979)). Thus, rather than trace the two lines of authority to
their roots to determ ne which was earlier, we ook to the Texas
state courts' recent pronouncenents on the issue to resolve the

guesti on. W find the Texas Suprene Court's 1990 decision in
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Wllians to be the definitive point to which we nmust first turnin
evaluating this issue. Unquestionably, WIIlians was a superveni ng
decision which clarified the statute of limtations for fraud in
Texas and di scussed its i npact upon other tort clains. HGA Cclains
that Wllianms dictates the application of the four-year residua
statute to fiduciary duty clains. It points to Spangler as
authority for this proposition. In Spangler, the Dallas court
i kened a breach of fiduciary duty claimto a cause of action for
fraud or deceit for which it <clainmed there is no express
limtations period and concluded that section 16.051 of the Texas
Cvil Practices and Renedies Code, the residual statute of
limtations period, should apply. 797 S.W2d at 132 ("I nasnmuch as
there is no |Iimtations statute expressly applying to "fraud,'
"deceit,' "msrepresentation,' or any simlar term we conclude
that [§ 16.051], providing for all actions for which there is "no
express limtations period,' the statute of limtations is [sic]
four years is applicable.”) (citing Wllians, 802 S.W2d at 654).
We do not find the reasoning in Spangler to be persuasive. First,
despite the fact that the Texas Suprene Court recited in WIlIlians
that "[t]here is no limtations statute expressly applying to
“fraud,' ...," it held that the limtations period governing an
action on a debt—-section 16.004(a)(3) of the Texas G vil Practices
and Renedi es Code—was applicable. Mreover, in WIllians, Texas
hi ghest court expressly stated that:
We do not retreat fromour analysis in [First Nat'l Bank v.
Levine, 721 S.W2d 287 (Tex.1986) |]. In general, torts
devel oped from the common |aw action for "trespass,' and a
tort not expressly covered by a |limtation provision nor
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expressly held by this court to be governed by a different

provi si on woul d presunptively be a "trespass' for |imtations

pur poses. The sanme conmmon | aw devel opnent sinply does not

apply to fraud as to nost other torts.
802 S. W2d at 654-55 (enphasis added). Breach of fiduciary duty is
clearly a "tort" under Texas |law, and thus, would appear to fall
within this reasoning. Mreover, the Texas Suprene Court declined
to overrule prior decisions setting forth a two-year statute of
limtations for certain simlar tort <clainms, such as |ega
mal practice'? and breach of the duty of good faith and fair
deal ing,® which had been raised as anal ogies for enploying the
two-year limtations statute for fraud. WIlians, 802 S. W2d at
654 n. 2. For these reasons, we do not find persuasive the
reasoning in Spangler that WIllians dictates the application of the
four-year statute of limtations for fiduciary duty clainms and
decline to follow the opinions of this court which rely upon
Spangl er.

Further, the first case by this court to confront the issue
after Wllians applied the two-year general tort statute of repose
set forth in section 16.003 to a Texas fiduciary duty claim See

Russell v. Board of Trustees of the Firemen, Policenen and Fire

Al arm Qper ators' Pension Fund, 968 F. 2d 489, 492-93 (5th G r.1992),

12See Wllis v. Maverick, 760 S.W2d 642, 644 (Tex.1988)
(holding that "legal malpractice is in the nature of a tort and
is thus governed by the two-year l[imtations statute").

BArnold v. National County Mut. Fire Ins. Co., 725 S.W2d
165, 168 (Tex.1987) (applying two-year statute to breach of good
faith and fair dealings clains); see also Murray v. San Jacinto
Agency, Inc., 800 S.W2d 826, 827 (Tex.1990) (affirm ng use of
two-year statute to good faith and fair dealing clains, although
nmodi fyi ng accrual analysis of Arnold ).
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cert. denied, --- US ----, 113 S Q. 1266, 122 L.Ed.2d 662
(1993). Although Russell did not address the WIlIlians decision, it
definitively determned the applicable limtations period, and its
result further persuades us to apply the two-year period absent a
sea change in Texas law. Therefore, we adopt the line of cases
applying the two-year tort statute of limtations to such causes of
action—see, e.g., Russell, 968 F. 2d at 492-93 and Dawson, 4 F. 3d at
1307—and affirmthe judgnent of the district court granting sunmary
judgment on HA C s fiduciary duty clains.
2. HGC s fraud clains

The parties agree that the Texas statute of |limtations for
fraud is four years, see Wllians, 802 S.W2d at 656-58, and that
H3C filed its lawsuit well within that period. Stewart contends
however, that HG C has not and cannot neet its Cel otex burden with
respect to several of the elenents of its fraud cause of action.

Under Texas law, HGA C nust prove that (i) Stewart nmade a
fal se representation as to a past or existing fact (ii) which was
material to the transaction, (iii) Stewart knew the representation
to be false, (iv) and nade the representation for the purpose of

inducing HA C to take certain action, (v) HAC reasonably relied

1Al t hough HA C asserts in its brief that the fiduciary duty
clainms should be subject to the discovery rule, it failed to
brief this point on appeal. Thus, any error it could assert with
respect to the district court's failure to apply the discovery
rule to these clains has been waived. See, e.g., Burlington
Northern R R Co. v. Ofice of Inspector Gen., R R Retirenent
Board, 983 F.2d 631, 638-39 n. 3 (5th Cr.1993); Atwood v. Union
Car bide Corp., 847 F.2d 278, 280 (5th G r.1988) ("[l]ssues not
briefed, or set forth in the list of issues presented, are
wai ved. "), cert. denied, 489 U S. 1079, 109 S.Ct. 1531, 103
L. Ed. 2d 836 (1989).
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upon the representation, (vi) to its detrinent. Myers v. Mbody,
693 F. 2d 1196, 1214 (5th Cr.1982), cert. denied, 464 U S. 920, 104
S.C. 287, 78 L. Ed. 2d 264 (1983); DeSantis v. Wackenhut Corp., 793
S.W2d 670, 688 (Tex.1990), cert. denied, 498 U S. 1048, 111 S. C
755, 112 L.Ed.2d 775 (1991).

The district court eval uated the sunmary j udgnent evi dence and
decided that there was no evidence that Stewart had actual
know edge of any false assertions it nmay have made in the
settlenent statenents. Further, the court determ ned that HG C had
failed to introduce evidence to satisfy another of the critica
el ements of fraud—that Stewart's representati ons were nmade with an
intent to deceive HJ C or to induce HAC to act in a particular
manner. The court bel ow concl uded that:

The evi dence i ntroduced by HG C woul d probably rai se i ssues of

fact regardi ng negligence. However, there is no evidence that

Stewart ... engaged in fraudulent activity with respect to the

transactions at issue.

Accordingly, it dismssed HGC s fraud cl ai ns against Stewart. W
agree with the district court's assessnent of the summary judgnent
evidence on this point. The representations which HA C cl ains were
fraudulent were (i) the HUD-1 settlenent statenents reflecting
ear nest noney deposits which failed to disclose that they were paid
outside the closing, (ii) Baker's purported failure to disclose the

exi stence of the second liens to Congressional,® (iii) the FNVA

affidavits, notarized by Baker, which reflect that there was no

15See A ney Sav. & Loan Ass'n v. Trinity Banc Sav. Ass'n,
885 F.2d 266, 272 (5th Cr.1989) (noting that a m srepresentation
need not be a direct assertion).
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secondary lien financing on the properties, and (iv) the | oan
applications which reflect that the downpaynents were held in
escrow by Stewart.

The only docunent alleged to be fraudul ent that was prepared
by Stewart was the HUD-1 form which, as discussed previously,
failed to recite specifically that the earnest noney deposits were
made outside closing. Although there is no specific notation that
t he earnest noney was paid outside closing as woul d be consi stent
wth the instructions on the HUD-1, the earnest noney deposit was
shown as a reduction in the total anmount due from the borrower
pursuant to the settlenment statenent, as well as a reduction in the
total amount owed to the seller at closing, indicating that the
earnest noney had already been transferred from buyer to seller
outside the closing. W agree with the district court that there
may be issues of fact regarding negligence in the preparation of
this docunent, but, wthout nore, the evidence is insufficient to
create a jury issue of fraud. Baker testified that she relied upon
Congressional's closing instructions, undi sputedly reflecting that
the FNMA affidavits—which had been prepared by Congressional and
had al ready been signed by the borrowers and sell er—ere encl osed
for her notarization. The uncontroverted evidence reveal s that
Stewart was not instructed to confirm that the earnest noney
deposits had previously been given to the devel oper and that Baker
in fact relied upon the sworn statenents of the purchasers and
seller that the earnest noney had been delivered. Further, Stewart

was not instructed to reviewthe | oan applications, but instead to
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present the sealed envelopes to the buyers—whho were to sign and
reseal them-and sinply to send the sealed docunents back to
Congr essi onal .

Mor eover, Baker's purportedly i nconsi stent notarization of the
second liens and the FNVA affidavits reflecting that no secondary
financi ng had been obtai ned does not charge her with know edge of
the contents of either of those sets of docunents. Rat her,
notarizationis acertification by the notary only that the persons
whose signatures appear on the affidavits swore before a notary
that the statements contained in the docunents were true. See
Shelton v. Swift Mdtors, Inc., 674 S.W2d 337, 342 (Tex. App.—San
Antonio 1984, wit ref'd n.r.e.). The FNMA affidavits were
prepared by Congressional, the nortgage conpany, and signed prior
to closing. As noted above, Stewart was not instructed to verify
the accuracy of the affidavits, but rather to notarize them and
include themw th the closing docunents.

Wth respect to the second |iens, Baker testified consistently
that she had no know edge of their contents, and neither HGA C nor
United Postal showed otherwi se. The only controverting evidence
of fered by HG C was expert testinony that Baker would have had to
have read—er at |east noticed—the contents of the docunents and
understood their inplications wupon several of the nunerous
transactions she was in the process of closing. W are unwlling
to pl ace such an el evat ed standard of i nputed knowl edge upon escr ow
agents. The second liens were presented to Baker for sinple

notarization wunder circunstances wholly outside the closings
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i nvol ved. The persons requesting Baker's notarization were al so
participants in other transactions which Baker did not close.
Al t hough one of the second liens contains a Stewart filing
identification nunber on it, Baker denied having witten the nunber
on the docunent, and HGE C offered only speculation that "no one
else would have had reason to do this," to controvert her
t esti nony. In light of the wundoubtedly countless docunents
notarized and filed by Baker as a title agent, we cannot
presune—absent additional circunstances as would give rise to an
i nference of fraud—that her notarization of the second liens or
FNMA affidavits is "significant probative evidence" that there
exists atriable issue of fact as to either Stewart's know edge or
intent to deceive. In re Municipal Bond Reporting, 672 F.2d at
440.
I11. Conclusion
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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