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No. 92-9091

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
CERALD JEHORAM GUSTUS,
Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Northern District of Texas

(Decenber 27, 1993)
Bef ore GOLDBERG JOLLY, and BARKSDALE, Circuit Judges.
BARKSDALE, Circuit Judge:
These appeals turn on whether the district court reversibly
erred by engaging in plea negotiations in contraventi on of Federal
Rule of Crimnal Procedure 11(e)(1). In asserting that it did,

Gegory Lynn Mles and Gerald Jehoram QGustus challenge their



convi ctions obtained through plea agreenents. W REVERSE their
convi ctions and VACATE their sentences.?!
| .

Based upon five armed robberies over a two-nonth period in
|ate 1991, Mles and Gustus were charged with conspiracy to conmt
robbery and four counts of robbery, all affecting interstate
commerce, in violation of 18 U S.C. § 1951, and four counts of
using a firearmin conmtting a crine of violence, in violation of
18 U S.C. 8§ 924(c). And, Gustus was charged with an additional 8§
924(c) count and robbery count.

Through plea agreenents, Mles pled guilty to the conspiracy
to commt robbery count, one 8 924(c) count, and a charge of
possession of a firearm by a felon (violation of 18 U S C 8§
922(qg))? Custus, to the conspiracy count and two § 924(c) counts.
The district court, however, rejected both agreenents. Foll ow ng
t he discussion at issue with the district court, MIles and Gustus
entered into new agreenents: Mles pled guilty to two additional 8§
924(c) counts; GGustus, to one additional 8 924(c) count. The
district court accepted their pleas, and inposed prison sentences

on Ml es and GQustus of approximtely 58 and 63 years, respectively.

. Ml es and Gustus al so chall enge their sentences; but, because
we vacate themas a result of reversing the convictions, we do not
reach these issues.

2 This charge was from a separate case.
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Ml es and Gustus contend that their convictions should be
reversed because the district court participated in plea
negotiations, in violation of Rule 11(e)(1).2® Under the original
pl ea agreenents, Ml es faced a sentence of approxi mately 17 years;
Gustus, approxinmately 40. Wen the agreenents were presented at

the sentencing hearing in Septenber 1992,% the district court, in

3 In the briefs on appeal, only Gustus specifically raised this
i ssue; nevertheless, Mles did include the colloquy, quoted infra,
that gave rise to Gustus' Rule 11 contention. Mor eover, after

t hese appeal s were consol i dat ed sua sponte for oral argunent, M|l es
urged there the Rule 11 contention. Therefore, we consider the
issue raised by Mles for this appeal. In any event, see United
States v. Gay, 626 F.2d 494, 497 (5th Cr. 1980), cert. denied,
449 U.S. 1091 (1981):

Odinarily we would Iimt each defendant's appeal
to the issues raised in his brief. However, we
have discretion to suspend the Federal Rules of
Appel | ate Procedure "for good cause shown," Fed. R
App. P. 2. Believing it anomal ous to reverse sone
convictions and not others when all defendants
suffer from the sane error, we consider the
argunents to be adopted.... This adoption does not
prejudi ce the governnment which had the opportunity
to fully brief all issues in response to the
various contentions of the defendants.

(Citations omtted.) This notw thstanding, we caution counsel to
state specifically in the opening brief the issues raised on
appeal; the failure to do so will wusually result in our not
considering them Zuccarello v. Exxon Corp., 756 F.2d 402, 407-08
(5th Gr. 1985) (concluding that Fed. R App. P. 28(a)(4) counsels
that "when an appellant raises an issue for the first tinme at oral
argunent, the Court ordinarily will not consider it"); see also
Fed. R App. P. 28(a)(4) ("The brief of the appellant shall contain
... the contentions of the appellant with respect to the issues
presented").

4 Mles pled guilty before the district court on July 2, 1992,
Gustus, on July 10. It accepted both pleas, but, pursuant to Rule
11(e)(2), infornmed both that, after presentence reports were
prepared, it could reject the plea agreenents. A sentencing

heari ng was schedul ed; but, before that hearing, the court notified
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addition to the indictnent, had the foll ow ng i nformati on, based on
stipulated facts and presentence reports: Mles and Gustus
enpl oyed handguns in the robbery of five restaurants within two
mont hs; both were on probation for aggravated robbery convictions
fromprior, joint conduct (the convictions had been obtained within
two nonths of the first robbery at issue in this case); both had
state charges pendi ng agai nst themfor other robberies (in sone of
whi ch they acted together); one of those other robberies in which
both participated occurred after the robberies giving rise to the
federal offenses (CQGustus pled guilty and received a 35-year
sentence; charges against Mles for that robbery were still
pendi ng); and, during one of the robberies at issue in the instant
case, CGustus forced a fenmale enployee to performoral sex on him
Accordingly, the follow ng coll oquy, on which appell ants base
error, ensued:
THE COURT: Ckay. One of the things that
none of you have touched on is the statutory
obj ective of 924(c) of Title 18. And Congress told
me by that that | shall give a 20-year sentence on
each one above the first one.
| think that's one of the things -- though it
doesn't specifically say so -- | think that is one
of the things that shoul d be taken i nto account and
m ght be a determnative factor under [U S S G]
policy statenent 6Bl. 2.
| am inpressed that in Title 18 [8] 924(c)
Congress told nme | shall not place on probation or
suspend the sentence of any person convicted of a
vi ol ation of that subsection, nor shall any term of
i nprisonnment inposed under that subsection run

concurrently with any other term of inprisonnent,
SO on.

both that it had questions about the agreenents.
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| don't think Congress could have nmade it any
clearer to ne what their intent is. Their intent
is in crimes of this kind that that person be put
in prison for five years the first tine he commts
an offense -- is first convicted of one -- and for
20 years each time he is <convicted of one
thereafter. That is what Congress told ne they
i ntended and expected of ne.

Even if we did not let that control, |'m not
satisfied that the sentences | can i npose under the
pl ea agreenents in these cases adequately reflect
t he seriousness of the offenses.

| am not sure that they would adequately
pronote respect for the law, and | amnot sure that

they would provide just punishnent. To the
contrary, | believe they would do none of those
t hi ngs.

| don't believe the sentences in this case
woul d provi de adequate deterrence for the kind of
conduct these defendants engaged in. And | would
have sonme concern, if these defendants were to be
released from prison, even with the sentences as
Il ong as they mght be in this case, that the public
would not be protected from the possibility of
further crines by these defendants.

And, therefore, | amnot accepting either one
of these plea agreenents.

[ UNI TED STATES ATTORNEY]: Can | ask a
gquestion? And | apol ogi ze, if it is an
I nappropriate question.

THE COURT: Yes.

[ UNI TED STATES ATTORNEY] : | s there anything

short of a plea on all of the 924(c)s the court
m ght consi der?

THE COURT: | think your initial coment is
correct --

[ UNI TED STATES ATTORNEY]: Thank you.
THE COURT: - - t hat it woul d be

i nappropriate for ne to say what | would or would
not accept.



| wll say this: If | was satisfied that
t hese people |ikely woul d never get out of prison
woul d feel nore confortable.

[ UNl TED STATES ATTORNEY] : And t he conment
| had, Your Honor, is sinply | don't want to
continue wasting the court's tine if we were to set
a date for a plea next Friday wth additional tine,
if we are just going to be wasting the court's
tine.

THE COURT: Vll, it would just seem to ne
that in the Gustus case, if he had another 20 years
to serve, and that in the Mles case, if he had
another 40 years to serve beyond what is now
contenplated -- or that wasn't contenpl ated -- that
that could serve the objectives that |I think were
i ntended to be served.

Ml es and Qustus contend that, through the quoted coll oquy,
the district court ran afoul of Rule 11(e)(1)'s adnonition that
"[t]he court shall not participate in ... [plea negotiation]
di scussions.” A district court is free, of course, to reject a
pl ea agreenent, Fed. R Cim P. 11(e)(4), and may express its
reasons for doing so. See United States v. Bean, 564 F.2d 700, 704
(5th CGr. 1977) (reviewi ng reasons proffered by district court for
rejecting plea agreenent under abuse of discretion standard); cf.
US S G §6Bl1.2(a) (requiring that the court find, on the record,
that a plea agreenent adequately reflects the seriousness of
of fense conduct before acceptingit). But, Rule 11(e)(1l) prohibits

absolutely a district <court from "all fornms of judicia
participation in or interference wth the plea negotiation
process." United States v. Adanms, 634 F.2d 830, 835 (5th Gr.
1981); see also United States v. Corbitt, 996 F.2d 1132, 1134 (11th
Cir. 1993) (citing and quoting Adans for proposition that there is
"an absol ute prohibition on all fornms of judicial participation” in
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pl ea negotiations); United States v. Barrett, 982 F.2d 193, 195
(6th Cr. 1992) ("Courts ... have uniformy held that [Rule 11]
means what it says: the court shall not participate in any plea
agreenent negotiations."); United States v. Bruce, 976 F.2d 552,
558 (9th Cr. 1992) ("the unanbi guous mandate of Rule 11 prohibits
the participation of the judge in plea negotiations under any
circunstances: it is arule that ... admts of no exceptions.")
(enphasis in original).

The reasons for the rule "admt[ting] of no exceptions",
Bruce, 976 F.2d at 555, have been iterated by this and other
circuits, but they nerit brief reiteration. First and forenost, it
serves to dimnish the possibility of judicial coercion of a guilty
plea, regardless of whether the <coercion would cause an
i nvol untary, unconstitutional plea. Adans, 634 F.2d 838-39; see
al so Barrett, 982 F.2d at 194 ("The primary reason for Rule 11 is
that a judge's participation in plea negotiation is inherently
coercive"); Bruce, 976 F.2d at 556 ("judicial involvenent in plea
negotiations inevitably carries with it the high and unacceptabl e
risk of coercing a defendant to accept the proposed agreenent").
Second, such involvenent "is likely to inpair the trial court's
inpartiality. The judge who suggests or encourages a particular
pl ea bargain may feel a personal stake in the agreenent ... and may
therefore resent the defendant who rejects his advice." Adans, 634
F.2d at 840; see also Barrett, 982 F.2d at 195 ("a judge's
neutrality can be conprom sed"); Bruce, 976 F.2d at 557 ("Judi ci al

i nvol venent detracts from a judge's objectivity."). Third,



"judicial participation in plea discussions creates a m sl eadi ng
i mpression of the judge's role in the proceedings. “As aresult of
his participation, the judge is no longer a judicial officer or a
neutral arbiter. Rather, he becones or seens to becone an advocate
for the resolution he has suggested to the defendant.'" Adans, 634
F.2d at 841 (quoting and citing United States v. Wrker, 535 F. 2d
198, 203 (2d Cir.), cert. denied, 429 U 'S. 926 (1976)); see also
Bruce, 976 F.2d at 557 ("The loss of judicial integrity is
particularly serious when ... the judge explicitly or inplicitly
advocates a particular bargain.") (citation omtted).

For these reasons, Rule 11(e)(1) draws a bright 1ine,
prohibiting judicial participation in plea negotiations. See
Bruce, 976 F.2d at 556 (describing Rule 11(e)(1) as a "bright-1line
rule"); see also Adans, 634 F.2d at 839 (characterizing rule as
"strict" and noting that it establishes an "absolute ban on
judicial participation"). This notw thstandi ng, the governnment
presents three bases for urging that the district court's coments
do not constitute reversible error.

A

First, the governnent maintains that the court was not
involved in plea negotiations. But, the statenents by the court
went well beyond a nere rejection of the agreenents and expl anati on
for it; they suggested, at the very least, the agreenents that
woul d be accept abl e. After the district judge stated that "it

woul d be inappropriate for [hin] to say what [he] would or would



not accept", he stepped over the |line and becane involved in the
negoti ati ons.
B
Next, al though the governnent recogni zes that the court "went
further than nerely stating his reasons for rejecting the plea
agreenent[s]", it counters that the coments did not violate Rule
11, because they were "in open court, at the tinme of sentencing,
after the court had reviewed the presentence report[s] and had
know edge of all relevant facts."” Because no reported decisions
deal with such judicial participation at this tinme and in this
manner, the governnent seens to suggest that such comments are not
pr ohi bi t ed. Moreover, w thout further support or coment, it
relies upon the foll ow ng portion of the Advisory Commttee's Notes
on the anmendnent to Rule 11 in 1974:°
The anmendnment nekes clear that the judge
shoul d not participate in plea discussions |eading
to a plea agreenent. It is contenplated that the
judge may participate in such discussions as may
occur when the plea agreenent is disclosed in open
court.
Fed. R Crim Proc. 11(e)(1l) Advisory Commttee's Note, 1974
Amendnent .
Needl ess to say, a court nust be free, in certain respects, to
take an "active role" once the agreenent is disclosed. See Adans,
634 F.2d at 835. In fact, Rule 11 mandates it, to include:

"addressing the defendant personally in open court"” to ensure "t hat

the plea is voluntary and not the result of force or threats or of

5 Anmong ot her things, that anendnent added subsection (e)(1) to
Rule 11



prom ses apart froma plea agreenent”, Rule 11(d); inquiring "as to
whet her the defendant's wllingness to plead gquilty or nolo
contendere results fromprior discussions between the attorney for
t he governnent and t he defendant or the defendant's attorney", id.;
"maki ng such inquiry as shall satisfy it that there is a factual
basis for the plea", Rule 11(f); and either accepting or rejecting
the plea agreenent and stating the reasons for doing so, see Rule
11(e)(3). Adans, 634 F.2d at 839 ("Rule 11 enphatically nakes it
the responsibility of the trial judge to test the validity of the
bargain which results from plea negotiations: the judge is
required systematically to inquire into the defendant's
understanding and intention, to exam ne the factual basis of the
pl ea, and to explain to the defendant the charges against him the
maxi mum penal ties he faces, and the rights he will waive by a plea
of guilty.")

The commentary to the 1974 anendnent nerely nade clear that
these post-plea discussions do not violate Rule 11(e)(1).
Qobvi ously, the comentary does not trunp the Rule and allow full -
blown judicial participation in crafting a new agreenent once a
tendered agreenent is rejected. To the contrary, the role a
district court nust play after a plea agreenent is reached
"requires the greatest possible assurance of judicial neutrality";
therefore, the strict rule against judicial participation
calculated to lead to a pl ea agreenent nust remain inflexible. See

Adans, 634 F.2d at 839.



In sum Rule 11 requires that a district court explore a plea
agreenent once disclosed in open court; however, it does not
i cense di scussion of a hypothetical agreenent that it may prefer.
See Bruce, 976 F.2d at 556 ("Rule 11(e)(1) sinply commands that the
judge not participate in, and renove him or herself from any
di scussion of a plea agreenent that has not yet been agreed to by
the parties in open court."). The district court's coments went
beyond exploring the presented agreenents.

C.

Finally, the governnent urges harm ess error, based upon Rule
11(h): "Any variance from the procedures required by this rule
whi ch does not affect substantial rights shall be disregarded.”
Previ ousl vy, we identified judicial participation in plea
negotiations as an error inplicating a core concern of Rule 11.
Adans, 634 F.2d at 839. As such, we m ght have found that a guilty
plea entered after judicial participation was reversible per se.
However, Rule 11(h) and our recent decision in United States v.
Johnson, 1 F.3d 296 (5th G r. 1993) (en banc), conpel harm ess
error review. Nevertheless, Johnson noted that "[i]t is difficult
to imagine a situation in which the trial court would neglect
entirely to nention one of what were fornmerly our "core concerns
and ... not "affect substantial rights.'" Id. at 302 n.26.

The governnment does not cite, nor does our research find, one
instance in which a federal court has found judicial participation
in plea negotiations to be harmess error. |In fact, we concl uded

i n Adans that such participation constituted plain error under Rule

- 11 -



52(b), even though the defendant did not plead guilty after that
participation. Adans, 634 F.2d at 836. O course, plain error
occurs only when, inter alia, it is established that the error
af fects substantial rights, which by definition forecloses finding
harm ess error. E.g., United States v. Lopez, 923 F. 2d 47, 49 (5th
Cr.) (per curianm), cert. denied, 111 S. . 2032 (1991).
Moreover, the Sixth Crcuit recently addressed a judicial

participation claim in light of Rule 11(h)'s harnless error
requirenent. It refused to | ook at statenents nade by the district
court that may have mtigated the effect of its participation
stating:

This court's role is not to weigh the judge's

statenents to determne whether they were so

oppressive as to abrogate the voluntariness of the

pl ea. "Rule 11 is obviously intended totally to

elimnate pressures emanating from judicial

i nvol venent in the plea bargaining process...."

Werker, 535 F.2d at 203 (enphasis added). By

trying to facilitate a plea bargain, the judge

indicated that he desired an agreenent; this is

pressure enough. [ Appel l ant] nust be allowed to

w thdraw his guilty plea.
Barrett, 982 F.2d at 196. | ndeed, the pressure inherent in
judicial participation would seemto be reason enough to reverse a
convi ction when the defendant accedes to the pl ea suggested by the
district court. See Barrett, 982 F.2d at 194 ("By intervening to
facilitate a pl ea, however, the judge communi cated to t he def endant
that he desired a plea. He thereby raised the possibility, if only
in the defendant's mnd, that a refusal to accept the judge's
preferred disposition would be punished.") (citations omtted);

Wer ker, 535 F.2d at 202 ("the defendant may ... believe hinself to
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be prejudiced if he does not plead guilty in response to the
j udge' s proposed sentence"). Accordingly, the foll ow ng review of
the governnent's bases for urging harmess error is necessarily
hei ghtened by the alacrity with which this court and others have
upheld the prohibition against judicial participation in plea
negoti ati ons.
1

The governnent asserts that, insofar as Gustus is concerned,
he "benefited by the court's comrents because subsequent plea
negotiations resulted in [his] pleading guilty to only one nore
count ... than he had originally pled to." This plea to one nore
8§ 924(c) count corresponded exactly to the court's suggestion that
another 20 years would be necessary before it would accept an
agreenent . © No doubt, the court's suggestion dictated this
outcone, as "[s]tatenents and suggestions by the judge are not
just one nore source of information to plea negotiators; they are

i ndi cations of what the judge will accept, and one can only assune

that they wll quickly become "the focal point of further
di scussions.'" Adans, 634 F.2d at 835 (quoting Werker, 535 F. 2d at
203) .

W& cannot neasure the harmto Gustus, because we cannot know
what agreenent, if any, woul d have been reached absent the judi ci al

participation. For exanple, he mght have agreed to plead guilty

6 Gustus planned to plead guilty pursuant to the second plea
agreenent; but, at a hearing on October 16, 1992, he changed his
mnd and pled not guilty. On October 19, the date on which trial
was to commence, he changed his mnd again and pled guilty.
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to another of the robbery counts. Under that scenario, he would
serve nore tine than under his initial agreenment, but not incur
mandatory tine as with another 8§ 924(c) count.’ And, the court, if
presented with that option, mght have accepted it.® W cannot
deemthe error harm ess so far as GQustus is concerned.

2.

As di scussed supra, note 3, Mles did not raise specifically
the Rule 11(e)(1l) issue in his brief. In any event, the
governnent's di scussion of harml ess error in response to Gustus was
general ; and, because we conclude that Mles raised the issue, we
will assune that the governnent's harmless error contention
regarding Mles would track that for Gustus.

As was the case with Gustus, Mles' second plea corresponded

exactly to the court's suggestion; he pled guilty to two additi onal

! 18 U S.C. §8 924(c)(1) provides, in pertinent part:

Whoever, during and in relation to any crinme of

violence ..., uses or carries a firearm shal

be sentenced to inprisonnent for five years.... 1In
the case of his second or subsequent conviction
under this subsection, such person shall be

sentenced to inprisonnent for twenty years...

As the district court recognized, the "second or subsequent
conviction" need not be the product of a second or subsequent

judgnent; if a defendant is found guilty on separate 8§ 924(c)
counts, each count after the first is subject to the 20-year
mandatory sentence. See Deal v. United States, = US | |

113 S. C. 1993, 1995-99 (1993).

8 | ndeed, as discussed supra, a persuasive rationale for
prohibiting judicial participation in plea negotiation is the
ef fect such participation has on the judge's decision to reject or
accept the subsequent agreenent. "The judge who suggests or
encourages a particular plea bargain nmay feel a personal stake in
the agreenent ... and may therefore resent the defendant who
rejects his advice." Adans, 634 F.2d at 840.
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8§ 924(c) counts, raising his mandatory m ni numby 40 years. |In the
absence of judicial participation, he mght have bargai ned for only
one nore 8 924(c) count, or added another of the robbery counts
(or, perhaps nore unlikely, gone to trial). And, as was the case
wth GQustus, we cannot know whether the court would have accepted
such a plea if it were presented in the absence of the court's
commtnent to a particular sentence increase (40 years).

In sum because the error was not harmnless, we reverse the
convictions and vacate the sentences; "a defendant who has pled
guilty after the judge has participated in plea discussions should
be allowed to replead”. Adans, 634 F.2d at 839; see also Corbitt,
996 F.2d at 1135 (reversing defendant's conviction obtained via a
pl ea agreenent after judicial participation); Barrett, 982 F.2d at
196 (vacating conviction and judgnent); Bruce, 976 F.2d at 559
(vacating conviction). Under different circunstances in Adans,?®
our court ruled that, upon remand, a different district judge
shoul d be assigned, in order to "extend the prophylactic schene

established by Rule 11". 1d. at 842-843.1°

o In Adans, the defendant pled not guilty after judicial
participation in plea negotiations and went to trial; thus, our
court did not reverse the conviction (because no actual prejudice
could be shown). Rat her, our court remanded for resentencing
before a different judge because of the chance that judicial
participation mght have infected the sentencing process. Adans,
634 F.2d at 842-43.

10 Foll ow ng this approach, other circuits have nandated that
when a sentence is vacated for judicial participation, the case
should be assigned to a different district judge. Corbitt, 996
F.2d at 1135; Barrett, 982 F.2d at 196.
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L1l
For the foregoi ng reasons, the convictions of Gustus and M| es
are REVERSED; the sentences VACATED;, and the cases REMANDED f or
assignnent to a different judge.

VACATED and REMANDED



