IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8632

UNI TED STATES OF AMERI CA

Pl ai ntiff-Appellee,
V.
ARMANDO CORREA- VENTURA

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(Novenber 1, 1993)

Bef ore KING and BARKSDALE, Circuit Judges, and DUPLANTI ER,
District Judge:
KING Circuit Judge:

Armando Correa-Ventura ("Correa") was convicted in the court
bel ow of several drug-related crinmes, including the use of a
firearmin the conmssion of a drug trafficking offense. He was
sentenced to a termof inprisonnent of ninety nonths, a fine of
$6, 000. 00, supervised release for five years, and the mandatory
speci al assessment of $150.00. Correa appeals all of the
convictions on several related theories. Finding no error, we

affirm

" District Judge of the Eastern District of Louisiana,
sitting by designation.



| . Background of the Case.

As a result of information received froma confidenti al
informant, the Austin Police Departnent obtained and executed a
search warrant on Correa's hone at approximtely 9:00 p.m on
Cct ober 21, 1991.! Soon after entering the residence, the
officers secured Correa in a bedroomwhich he identified as being
the one he shared with his wife. Wth the assistance of a
bi li ngual police officer, Correa cooperated in pointing out the
drugs and weapons in his honme. |In Correa' s bedroom the officers
| ocat ed approxi mately four ounces of cocaine, wapped in a red
towel, scales, and a Cobray M 11 9mm sem aut omati ¢ pi stol under
the bed. The cocaine and pistol were approximtely four to six
feet apart, and the gun was not | oaded. The officers found
nearly $900.00 in currency and a Browning 9mm pistol in a dresser
drawer adjacent to the bed. Finally, the police discovered a
Taurus .380 pistol in a boot next to a pair of nen's pants with
$410.00 in currency in one of the pockets. Both the Browni ng and
t he Taurus were | oaded.

The officers also went into another bedroom occupi ed by
Correa's daughter and son-in-law in which they discovered nore
cocai ne and a .12 gauge W nchester short-barrel ed shot gun.

Correa then directed the police to his garage/storage room where

! The informant, Tomas Herrera ("Herrera"), had hinself been
the subject of a prior warrant search, in which the Austin Police
had recovered marijuana and cocaine fromthe Herrera hone.
Herrera told the Austin Police that he had received the drugs
fromCorrea. Herrera was subsequently convicted by a Texas state
court of possession of marijuana and possession of cocaine with
intent to deliver and was sentenced to ten years probation.
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he pointed out two suitcases, one of which held nore than five
pounds of marijuana, and the other contained nmarijuana residue.

The search also yielded two long-range rifles in the |iving-
roomfireplace, two nore shotguns in a rack on the Iiving-room
wal |, a Spanish Fork .22 calibre rifle in the dining room and a
Marlin .22 calibre rifle behind the seat of a pickup truck
|ocated in the driveway.? 1In all, the officers |ocated
approxi mately 140 grans of cocaine, 5.2 pounds of marijuana, ten
firearnms, and $1200.00 in currency throughout the Correa
resi dence.

After being advised of his Mranda® rights, Correa orally
assuned total responsibility for the drugs found in his bedroom
and the garage area. He admtted that he had started selling
drugs about four nonths before the search and that he had
procured these drugs for resale. He also acknow edged ownership
of the guns, but clainmed they were for hunting and for protection
of his autonotive shop

The next day, after having received another M randa warning,
Correa gave a witten statenent to the Austin police in which he
reiterated his responsibility for the drugs and ownership of the
weapons. However, Correa maintained that the guns were for
hunting, protection, and collection purposes, and cl ai ned that

one was purchased for a police officer in Mexico.

2 The Marlin rifle was registered to Amalia Correa, Correa's
wfe.

3 Mranda v. Arizona, 384 U S. 436 (1966).
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The Austin Police reported the results of the search and
Correa's correspondi ng statenents to Drug Enforcenent Agency
("DEA") authorities who obtained a grand jury indictnent agai nst
Correa for possession with intent to distribute cocai ne and
marijuana, both in violation of 21 U S. C. 8§ 841(a)(1l), and for
the use or carrying of a firearmin connection with these drug
trafficking offenses in violation of 18 U S.C. § 924(c) ("Section
924(c)"). Correa was arrested on Novenber 13, 1991, by DEA
of ficers and was taken back to the Austin Police Departnent
Repeat O fenders Program Unit Headquarters* for questioning.?®
Correa agai n conceded that he had obtained the drugs found in the
Cct ober 21 search for distribution. He clained that he acquired
t he cocaine froman individual nanmed Gscar Garcia and froma nman
he knew as "Jesse."

At his Novenber 27, 1991, arraignnent, Correa pled "not

guilty" to all three counts of the indictnent.® Count Three of

“ W note that Correa did not have a prior crimnal history
at the time of his arrest and that the invol venent of the Austin
Pol i ce Departnment Repeat O fenders Program was nere coinci dence.

SDuring the interview with the DEA agents, Correa made
statenents to the effect that he had not sold any of the cocai ne,
a position contrary to the acknow edgnents he had previously nade
to the Austin police. Wen this inconsistency was brought to his
attention, however, Correa acknow edged the previous
decl arat i ons.

6 At trial, however, Correa did not appear to defend the
drug charges, but rather focused solely upon the firearm count.
In fact, Correa's attorney conceded that he was "not going to
waste [the jury's] tine in an argunent on Count 1 [possession
wth intent to distribute cocaine] or Count 2 [possession with
intent to distribute marijuanal]. Wat's at stake here is whether
or not [he] know ngly was using a weapon in relation to his
possession in Count 1 or Count 2."
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the indictnment charged Correa with using or carrying "a" firearm

in connection with the drug trafficking crines charged in Counts
One and Two. Correa filed a notion to dism ss Count Three based
upon (1) the failure to allege that he "know ngly" enployed a
firearmand (2) his perception that the governnent's failure to
identify a particular weapon rendered the indictnent fatally
defective. 1|In response, the governnent filed a superseding
indictnment on July 16, 1992, adding an allegation that Correa
"know ngly" used or carried a firearmin connection with the drug
charges, and filed a Bill of Particulars listing all ten of the
guns recovered as possi bl e weapons which "the governnent may
introduce at trial to prove [Correa's] use of a firearm"”

During the trial, the governnent placed in evidence all ten
of the weapons seized from Correa's hone and identified in the
governnent's Bill of Particulars. The governnent did not
identify to the jury any one of these as being the specific
firearmcharged in Count Three, but rather elicited testinony as
to the location and condition of each of these guns, specifically
denonstrating that at |east four of the guns were located in

close proximty either to narcotics or to admtted proceeds from

drug dealing.’

" As di scussed above, the unl oaded Cobray M 11 sem -
automati c was under the bed in Correa's bedroom approxi matel y
four to six feet froma sizeable anobunt of cocaine. The |oaded
Taurus and Browni ng pistols were |ocated near $1,200.00 in
currency that Correa confessed to have received fromdrug sal es.
Finally, the Wnchester short-barrel ed shotgun was found next to
a container of cocaine in Correa' s daughter's room
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The jury convicted Correa of all three counts after twelve
m nutes of deliberation. The district court sentenced himto
thirty nonths inprisonnment for each of the possession offenses
charged in Counts One and Two with the sentences to run
concurrently. Wth respect to the firearmoffense, the court
sentenced Correa to sixty nonths of inprisonnent to run
consecutively to the other sentences in accordance wth the
mandat ory penalty provisions of Section 924(c). The district
court additionally inposed a $6,000 fine and a five-year term of
supervi sed rel ease after the prison termwas conpl et ed.

1. Failure to Rearraign

In his first point of error, Correa argues that the
supersedi ng i ndictnent, issued el even days before trial, required
rearraignnment. Although this indictnent was virtually identical
to the original -- except that it added "know edge" to the
el ements of the firearmviolation alleged in Count Three --
Correa argues that he was entitled to another arrai gnnment and
that the district court's failure to hold one requires reversal.

An arraignnment is required so that a defendant may be
i nformed of the substance of the charges against himand given an
opportunity to plead to them Feb. R CRMP. 10. The interests
at issue are the defendant's right to know of the charges nade
and the right to have adequate information fromwhich to prepare

a defense. United States v. Rogers, 469 F.2d 1317, 1318 (5th

Cr. 1972). These rights may be prejudiced by the lack of forma

charge and entry of a plea until the beginning of the trial



proceedi ngs. 1d. However, a conviction will not be vacated for
| ack of formal arraignnent proceedi ngs unl ess possible prejudice

is shomm. United States v. Gote, 632 F.2d 387, 389 (5th Cr.

1980), cert. denied, 454 U S. 819 (1981).°

As noted above, the record indicates that approxi mtely two
months prior to trial, Correa filed a notion to dismss the
firearmcount for failure to include the required el enent of
"knowi ngly" in the indictnent. Eleven days before trial, the
governnent responded to this notion by filing a superseding
indictnment to correct the om ssion. Correa was not rearraigned
on the supersedi ng indictnent.

Correa argues that the |lack of arraignnment on the
supersedi ng i ndictnment prejudiced his defense by forcing himto
trial on the possession charges as well as on the firearm
offense. He clainms in his brief that he never intended to
contest his guilt to the possession charges and that he was
prejudiced in the eyes of the jury when he admtted his guilt to
those charges at trial. However, at his prior arraignnent,
Correa pled "not guilty” to all three counts of the indictnent.

The superseding indictnment did not nodify the possession charges.

8 Correa cites to United States v. Boruff, 909 F.2d 111 (5th
Cr.), cert. denied, 111 S. C. 1620 (1991), for the proposition
that failure to rearraign on a superseding indictnent constitutes
error. See Brief of Appellant at 10. It is inportant to note,
however, that the court in Boruff specifically found that the
error was not prejudicial, since the superseding indictnent
merely clarified certain allegations previously made. 909 F. 2d
at 118. Thus, the error was held to be harmess. |d.

Simlarly, on the record in the instant case, we hold that the
error in failing to rearraign, if any, was harnl ess.
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Moreover, there is no evidence in the record that Correa
subsequent|ly desired to plead guilty on any of these counts. The
trial took place over eight nonths after the arraignnment, and
Correa never indicated any wish to plead guilty on the possession
offenses. In fact, the Anended Scheduling Order entered by the
| ower court on June 1, 1992, nmade clear that Correa could have
changed his mnd -- and that the court would accept plea
agreenents -- up to and including July 23, 1992, four days before
trial. There is no evidence in the record that Correa attenpted
to invoke this provision or otherwise to enter a guilty plea in
t he proceedi ngs. Consequently, Correa has not denonstrated that
he was prejudiced by the | ack of formal arrai gnnment proceedings.
See Rogers, 469 F.2d at 1318. Correa's first point of error is
t hus overrul ed.

I11. Mtions For Continuance

Correa next argues that the trial court erred in failing to
grant his notions for continuance nade after the filing of the
superseding indictnent and after the late disclosure of allegedly
w t hhel d di scovery materials. W note that trial judges have
broad di scretion in deciding whether to grant conti nuances.

United States v. CGentry, 839 F.2d 1065, 1073 (5th G r. 1988). To

prevail upon appeal, Correa nust therefore denonstrate an abuse

of discretion resulting in serious prejudice. United States v.

Kelly, 973 F.2d 1145, 1147-48 (5th Cr. 1992). Because we find
that the district court did not abuse its discretion in denying

the two requests, we overrule this point of error as well.



Correa's first request for a continuance about which he
conpl ai ns® canme after the governnent obtained the superseding
indictnment -- to cure the very defect argued by Correa in his
motion to dismss. Correa nmaintained that the superseding
i ndi ctment necessitated a change in defense strategy, requiring
additional tinme to prepare.

Under the Speedy Trial Act, 18 U S.C. §8 3161 et seq., a
crimnal trial cannot begin |less than thirty days fromthe date
on which the defendant first appeared through counsel. 18 U S. C
8§ 3161(c)(2). A thirty-day abatenent period is not required,
however, for each superseding indictnent once the original

thirty-day period runs after the initial indictnent. E.g. United

States v. Rojas-Contreras, 474 U. S. 231, 234 (1985). However, if

a superseding indictnent operates to prejudice a defendant, the
trial judge may grant a continuance when necessary to all ow
further preparation "if “the ends of justice served by taking
such action outweigh the best interest of the public and the
defendant in a speedy trial.'" [|d. at 236 (quoting 18 U S. C

§ 3161(h)(8)).

For reasons simlar to those di scussed above with respect to
Correa's first point of error, we cannot find that the
governnent's attenpt to cure a defect in the indictnent,
presumably brought to its attention by Correa's notion to

di sm ss, sonehow prejudiced Correa. The governnent inforned the

W note that this first request was for a continuance of
the hearing on pretrial notions -- not of the trial itself.
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trial court that the sole reason for the supersedi ng indictnent
was to add a nens rea allegation in response to Correa's notion
to dismss. Correa did not, and does not, dispute the
governnent's statenents in this regard. |I|ndeed, the very fact
that he noved to dismss, in part, on the basis that scienter was
not alleged, tells us that he was quite conscious of the crine's
required elenments. Further, the addition of the term "know ngly"
hardly changed the nature of the crinmes charged agai nst Correa.
Thus, we find that Correa has failed to denonstrate any prejudice
suffered as a result of the change in the superseding indictnent.

Correa al so argues that he was entitled to a continuance on
the basis of certain Brady!® material that he allegedly failed to
receive until the day of trial. Specifically, Correa alleges
that he did not discover the existence of a tape recording of a
t el ephone conversation he had with an informant until the first
day of his trial. The late discovery of this evidence, he
concl udes, warranted a continuance of the trial.

The record shows that Correa | earned of the tape recording
fromthe informant, Tomas Herrera ("Herrera"), the weekend before
the trial as he prepared Herrera to testify. Correa filed an
energency notion for the production of any Brady materials, and
t he governnent acknow edged at the hearing that the tape
recordi ng of the conversati on between Correa and Herrera was in
its possession. The governnent argued, however, that the tape

had been previously produced to Correa's prior counsel and that

10 Brady v. Maryland, 373 U.S. 83 (1963).
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it had made all of the evidence available to Correa's substituted
trial counsel. Correa's trial attorney did not, however, take
advant age of the governnent's offer to inspect the materials
whi ch had been previously produced to his first counsel. The
district court nonetheless allowed a brief recess before the jury
was sel ected so that Correa's counsel could review the tape
recording. Correa's trial counsel conceded, after a ful
opportunity to hear the tape, that it did not contain Brady
material. Since the tape recording was not put into evidence for
our review, we nust assune this adm ssion to be correct. As
such, we cannot find that the district court abused its
discretion in denying the trial continuance on that basis.
Correa's second point of error is thus overrul ed.
V. The Jury Charge

In his third and final point of error, Correa conplains that
the district court erroneously omtted his requested instruction
on unanimty fromthe jury charge. As noted previously, Correa
was charged in Count Three of the indictnment with using or
carrying "a" firearmin connection with one of the predicate drug
of fenses. The court charged the jury generally to render a
unani nous verdi ct on each count of the indictnent. Wth respect
to Count Three regarding firearns, counsel for Correa had
tendered an instruction additionally requiring the nmenbers of the
jury to agree as to which gun in particular they believed was
used to conmt the offense. Specifically, defense counsel had

requested that the jury be instructed as foll ows:
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In order to find the defendant guilty of Count Three
you nust unani nously agree on whi ch weapon the

def endant used or carried in connection with the crine
charged in Count One or Count Two.

The district court denied this request and overrul ed defense
counsel's objection to its omssion in the charge. |Instead, the
court instructed the jury in pertinent part as foll ows:

For you to find the Defendant guilty of this
crime, you nust be convinced that the Governnent has
proved each of the follow ng beyond a reasonabl e doubt:
First, that the Defendant commtted the crinmes alleged
in Counts One or Two . . . and [s]econd, that the
Def endant knowi ngly used or carried a firearmduring
and in relation to the Defendant's conmm ssion of the
crinmes alleged in Counts One or Two.

You are instructed that possession alone of a
firearmis not sufficient to find the Defendant guilty
of Count Three. You nust be convinced beyond a
reasonabl e doubt that at | east one of the firearns in
evidence played a role in or facilitated, or had the
potential of facilitating, the comm ssion of a drug
offense. In other words, you nust find that at |east
one of the firearnms was an integral part of the drug
of fense char ged

(enphasi s added).
A Standard of Revi ew
Since defense counsel properly preserved error on this

point, we review the charge om ssion for abuse of discretion.

United States v. Pineda-Ortuno, 952 F.2d 98, 105 (5th Cr.),
cert. denied, us _ , 112 S. C. 1990 (1992). The starting

point in our analysis is that a trial court is afforded great
latitude in determ ning what instructions are nerited by the

evidence presented. United States v. Rochester, 898 F.2d 971

978 (5th Gr. 1990). Counterbalancing this presunption, however,

is the defendant's need to have the jury instructed as to
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potentially excul pating particulars of his defense which could

ultimately affect its verdict. United States v. Rubio, 834 F.2d

442, 447 (5th Cr. 1987). Accordingly, where the district court
"refuse[s] a charge on a defense theory for which there is an
evidentiary foundation and which, if believed by the jury, would
be legally sufficient to render the accused innocent," this court
presunes that the | ower court has abused its discretion. Rubio,

834 F.2d at 446 (quoting United States v. Lewis, 592 F.2d 1282,

1285 (5th Gr. 1979)). This GCrcuit has developed a tripartite
test for determning reversible error when the trial court
refuses a defense-tendered instruction:

(1) The instruction is substantially correct;

(2) The requested issue is not substantially covered
in the charge actually given to the jury; and

(3) The instruction "concerns an inportant point in
the trial so that the failure to give it seriously
inpaired the defendant's ability to effectively
present a given defense."

United States v. Gissom 645 F.2d 461, 464 (5th Gr. 1981). See

also U S v. Daniel, 957 F.2d 162, 170 (5th Cr. 1992). W note,

as a prelimnary matter, that these conditions are worded in the
conjunctive; in other words, all three prongs of the test nust be
met to obtain a reversal of the district court's refusal to give
the specific unanimty instruction. Rochester, 898 F.2d at 978.

Under the facts of this case, the first prong of the Gissom
test is the nost critical. |If Correa is correct in asserting
that his proposed specific unanimty instruction is a

"substantially correct statenent of the law," then we woul d be
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hard pressed to find that it was covered by the general unanimty
instruction el sewhere in the charge. Further, we cannot reach
the third branch of the inquiry unless Correa's instruction is in
fact legally accurate.

B. Hi story of the Unanimty Rul e

To determ ne whether Correa' s proposed instruction that al
twelve jurors agree as to the particular firearm "used" or
"carried" is an accurate reflection of the law, we nust first
review the constitutional underpinnings of the "unani nous
verdict" requirenent. It has |long been the position of the
United States Suprene Court that "unanimty is one of the
i ndi spensabl e features of a federal jury trial." Johnson v.
Loui si ana, 406 U. S. 356, 369-70 (Powell, J., concurring)

(enmphasis and citations omtted). See also Andres v. United

States, 333 U S. 740, 748-49 (1948).

The source of this right to a unaninous verdict is derived
fromhistorical comon | aw practice both in England and the
colonies. |d. at 370-71 & nn.6&7. Although the right does not
specifically originate in the Constitution, it was recogni zed at
comon | aw as a neans of insuring that the governnent has net its
burden of proving all facts necessary to show the defendant's
guilt. E.q., 4 WLLI AM BLACKSTONE, COWENTARI ES *343-44. See al so
Johnson, 406 U. S. at 370-71 (Powell, J., concurring). As the
Suprene Court has noted, "[t]he origins of the unanimty rule are

shrouded in obscurity."” Apodaca v. Oregon, 406 U S. 404, 407 n.1

(1972). However, by the Eighteenth Century, the right to a
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unani nous verdi ct was well-established. 3 WLLI AM BLACKSTONE,
COWMENTARI ES * 379- 80.

The unanimty rule is a corollary to the reasonabl e- doubt
standard, both conceived as a neans of guaranteeing that each of
the jurors "reach[] a subjective state of certitude" with respect
to a crimnal defendant's cul pability before rendering a

conviction. Inre Wnship, 397 U S. 358, 364 (1970). 1In

W nship, the Suprene Court had held that proof beyond a
reasonabl e doubt of each elenent of the crine charged was
constitutionally required in order for a conviction to stand.

The Wnship Court noted:

"Due process commands that no man shall |ose his
l'iberty unless the Governnent has borne the burden of
convincing the factfinder of his guilt.” To this

énd, t he reasonabl e-doubt standard is indi spensabl e,
for it "inpresses on the trier of fact the necessity of
reaching a subjective state of certitude of the facts
in issue."

ld. (quoting Speiser v. Randall, 357 U S. 513, 525-26 (1958), and

Dorsen & Rezneck, In re Gault and the Future of Juvenile Law 1

FAM LY LAW QUARTERLY, No. 4, pp. 1, 26 (1967)). The requirenent

that all twelve jurors be in agreenent as to a defendant's guilt
is enployed to give substance to the reasonabl e-doubt standard,;

if a verdict is |less than unani nous, the dissension tends to show
that a reasonabl e doubt exists as to the crimnal activity

charged. ! Scott W Howe, Jury Fact-Finding in Crinminal Cases:

11 There appears to be sone question as to whether the
unanimty requirenent is derived fromthe Sixth Anendnent ri ght
to trial by jury or fromthe due process clauses of the Fifth and
Fourteenth Anmendnents. In his concurrence in Johnson v.
Loui si ana, Justice Powell maintained that the source of the
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Constitutional Limts on Factual Di sagreenents Between Convicting

requirenent is in the Sixth Amendnent, which adopted the
procedural protections known at conmon |aw into the requirenment
of trial by jury. 406 U S. 356, 371 (1972) ("The reasoning that
runs throughout this Court's Sixth Arendnent precedents is that,
in anmending the Constitution to guarantee the right to jury
trial, the franmers desired to preserve the jury safeguard as it
was known to themat common law. "). However, he recogni zed that
t he due process cl ause of the Fourteenth Amendnent did not
require the states to "apply the federal jury-trial right with
all its gloss.” 1d. Justice Douglas, in his dissent in Johnson,
al so reasoned that the right was derived fromthe Sixth
Amendnent. 406 U.S. at 383. See also United States v. G pson,
553 F.2d 453, 456 (5th Cr. 1977) (Fep. R CRM P. 31(A) codifies
"a requirenent that the Suprene Court has | ong assuned to inhere
in a federal crimnal defendant's sixth amendnent right to a
trial by jury."); United States v. Beros, 833 F.2d 455, 462 (3d
Cir. 1987); Andres v. United States, 333 U S. 740, 748 (1948)

(Si xth Amendnent guarantees a right to a unani nous jury verdi ct
in federal crimnal trials).

Conversely, the plurality in Apodaca v. Oregon, 407 U S
404, 412 (1972) -- decided the sane day as Johnson -- stated that
the unanimty rule was based upon the reasonabl e-doubt standard,
whi ch was "rooted, in effect, in due process.” Further, the
Johnson Court recited that the Suprenme Court "has never held jury
unanimty to be a requisite of due process of law," 406 U S. at
359, thus inplying that it has sone relationship to due process.
Nonet hel ess, whether unanimty was derived fromthe Fifth

Amendnent -- as the plurality in Apodaca seened to believe -- or
was sinply a "judicial gloss" on the Sixth Arendnent -- as
Justices Powell and Douglas and other precedents indicate -- it

was not considered to be grounded deeply enough in the
Constitution to require its inposition upon the fifty states
t hrough the Fourteenth Anmendnent. Apodaca, 407 U. S. at 412;
Johnson, 406 U.S. at 363.

More recently, the Suprene Court has apparently agreed that
the requirenent of jury consensus as to a defendant's course of
action "is nore accurately characterized as a due process right
t han as one under the Sixth Amendnent.” Schad v. Arizona,

Uus _ , 111 S. . 2491, 2498 n.5 (1991) (plurality opinion of
Souter, J.); id. at 2506-07 (Scalia, J., concurring); and id. at
2508 (White, J., dissenting)). See also Scott W Howe, Jury
Fact-Finding in Crimnal Cases: Constitutional Limts on Factual
D sagreenents Between Convicting Jurors, 58 Mo. L. Rev. 1, 8-9
n.36 (1993) (In Schad, the "Suprene Court unani nously agreed that
the factual concurrence mandate stens, not fromthe Sixth

Amendnent, but fromthe residual protections of due process.").
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Jurors, 58 Mo. L. Rev. 1, 12 (1993).

In order to renove any doubt as to whether a federa
crimnal trial necessitated a unani nous verdict, Federal Rule of
Crimnal Procedure 31(a) codified existing case-law as di scussed
above. See FED. R CRM P. 31(a) & advisory conmttee comment.

See also United States v. G pson, 553 F.2d 453, 456 & n. 3 (5th

Cr. 1977).

C. The Reach of Required Consensus

Havi ng determ ned that a total consensus verdict is required
in federal crimnal cases does not, however, end the inquiry.
The difficulty in the mandate of unanimty lies in ascribing the
appropriate definition of a "unaninous verdict" to situations in
which differing factual theories have been presented in support
of the same ultimate issue. W note that there are two | evels of
unani mty necessarily involved in this question: unanimty as to
verdict and unanimty as to the critical facts necessary to
support that verdict. The unani nous verdi ct guaranteed by FEDERAL
RULE oF CRIM NAL PrRocEDURE 31 does not necessarily insure that all
twelve -- or in sone cases, even a ngjority -- concurred in the
factual basis for liability. As will be discussed in greater
detail below, sone sort of factual concurrence is required by due
process concerns. G pson, 553 F.2d at 458 ("Requiring twel ve
jurors to convict a defendant does little to insure that his
right to a unaninous verdict is protected unless this
prerequi site of jury consensus as to the defendant's course of

action is also required."). Courts have repeatedly struggl ed

17



wth sonme way to define which facts warrant total consensus and
whi ch may be subject to disagreenent w thout threatening the

integrity of the guilty verdict. Conpare Andres, 333 U. S. at 748

("In crimnal cases this requirenent of unanimty extends to al
i ssues -- character or degree of the crine, guilt and puni shnent

-- which are left to the jury."), with United States v. Bouquett,

820 F.2d 165, 169 (6th Cr. 1987) ("[T]his court does not require
jurors to agree unaninously as to a theory of guilt where a
single generic offense may be commtted by a variety of acts.")

and Holland v. State, 91 Ws.2d 134, 280 N.W2d 288, 292-3 (1979)

(Jury consensus is required "only with respect to the ultinmate

i ssue of the defendant's guilt or innocence of the crinme charged

."), cert. denied, 445 U. S. 931 (1980). On the one hand,
“"[ulnanimty . . . neans nore than a conclusory agreenent that
t he defendant has violated the statute in question; there is a
requi renent of substantial agreenment as to the principle factual

el ements underlying a specified offense.” United States v.

Ferris, 719 F.2d 1405, 1407 (9th Cr. 1983). See also United

States v. Beros, 833 F.2d 455, 462 (3d Gr. 1987) ("Conviction by

a jury that was not unaninous as to the defendant's specific
illegal action is no nore justifiable than is a conviction by a
jury that is not unaninous on the specific count."). On the

ot her hand, the courts recognize the concern that denmandi ng total
factual concurrence on each detail of the crinme's conmssion is
not warranted and will make it inpossible for the governnent to

obtain a conviction. Chicago & Northwestern Ry v. Dunl eavy, 129
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1. 132, 22 NE 15, 17-18 (1889) ("To require unanimty, not
only in [the jurors'] conclusions, but in the node by which those
conclusions are arrived at, would in nost cases involve an
inpossibility . . . [and] would be practically destructive of the
entire systemof jury trials."). The Suprene Court has
repeatedly recognized that "different jurors nmay be persuaded by
different pieces of evidence, even when they agree upon the
bottomline. Plainly there is no general requirenent that the
jury reach agreenent on the prelimnary factual issues which

underlie the verdict." MKoy v. North Carolina, 494 U S. 433,

449 (1990) (Blackmun, J. concurring).

In sum juror disagreenent as to the critical facts of the
of fense m ght reflect a "reasonabl e doubt"” that the defendant
actually engaged in crimnal activity. The duty of the court is
to determne which "fact[s] [are] necessary to constitute the
crinme," Wnship, 397 U S. at 364, and to require consensus on
these "facts." Essentially, the inquiry is how nmuch di sagreenent
between individual jurors as to the factual predicate for an
of fense can be tolerated without undermning the integrity of the
guilty verdict.

D. United States v. G pson and the "Di stinct Conceptual
G oupi ngs" Test

Correa argues that this court's precedent in G pson nandates
reversal of the district court's exclusion of his unanimty
instruction. In Gpson, this court was confronted with the
construction of a statute which crimnalized any of six
proscribed acts -- "receiving, concealing, storing, bartering,
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selling, or disposing” -- involving a stolen vehicle noving in
interstate coomerce. 553 F.2d at 458. Evidence was introduced
at trial that the defendant had engaged in each of the prohibited
acts. 1d. at 455. Since all six alternatives were given to the
jury in a single count, the jurors requested guidance as to
whet her they nust agree on one of the acts in particular before a
conviction could be returned. |d. at 455-56. |In response, the
trial court specifically instructed the jury as foll ows:

A third question that may be the one the jury is really

asking is, nust there be an agreenent by all twelve

jurors as to which act of those several charged in

Count Two, that the defendant did . . . . If all twelve

agreed that he had done sone one of those acts, but

there was not agreenent that he had done the sane act,

woul d that support a conviction? The answer is yes.
ld. at 456. Not surprisingly, the jury convicted G pson of this
count when it resuned deliberations. This court reversed,
holding that it was inperm ssible to submt such disparate
theories in one count and to instruct the jurors that they need
not agree on which act the defendant had conmtted in violation
of the statute. 1d. at 458-59. |Instead, the trial court should
have split the acts into "distinct conceptual groupings" to
preserve the defendant's right to a unani nous verdict. [d.?
This Circuit considered it inpermssible to fold together the two

groupi ngs into one charge question since they were "sufficiently

different” that the jury nmay have been "permtted to convi ct

12 Judge Wsdom witing for the court, stated that "[t] hese

six acts fall into two distinct conceptual groupings; the first
consi sting of receiving, concealing, and storing, and the second
conprised of bartering, selling, and disposing." United States

v. G pson, 553 F.2d 453, 458 (5th Cr. 1977).
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G pson even though there nmay have been significant disagreenent
anong the jurors as to what he did." [d. However, within each
of these groupings, "the acts are sufficiently anal ogous to
permt a jury finding of the actus reus of the offense to be
deened " unani nous' despite differences anong jurors as to which
of the intragroup acts the defendant commtted.” |d. at 458.
The "conceptual groupings" test, as it cane to be known, was

adopted in several jurisdictions. E.g., United States v. Duncan,

850 F.2d 1104, 1113 (6th Cr. 1988), cert. denied sub nom

Downing v. United States, 493 U. S. 1025 (1990); United States v.

Pet erson, 768 F.2d 64, 66-7 (2d Cr.), cert. denied, 474 U S 923
(1985).

The Suprenme Court has recently criticized the G pson
rationale when it interpreted the unanimty requirenent in the

context of the Arizona first-degree nurder statute. See Schad v.

Ari zona, UsS _ , 111 S. C. 2491, 2494 (1991). The

governnent inplies that Schad has drained G pson of its vitality.
Brief of Appellee at p. 23. Schad i nvol ved a constitutional
attack upon Arizona's first-degree nurder statute which all ows
for conviction either for preneditated nurder or for felony
murder. Justice Souter, witing for the plurality, franed the

i ssue as one of what limts may be inposed upon a state in
defining alternative neans to comm ssion of a crimnal action.
111 S. . at 2496. Specifically, the Court was to determ ne
whet her Arizona could, in accordance with the federal

Constitution, define preneditated nurder and felony nurder as
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alternative neans to satisfy the nens rea elenent of first degree
murder. 1d. Asserting that there was "no reason . . . why the
rule that the jury need not agree as to nere neans of satisfying

the actus reus elenment of an offense!® should not apply equally

to alternative neans of satisfying the elenment of nens rea," 111
S. . at 2497, the plurality advocated a new approach to
defining the permssible [imts for statutory alternatives. 1d.
at 2500. In doing so, Justice Souter rejected the G pson

"di stinct conceptual groupings" test as being "too indeterm nate
to provide concrete guidance to courts faced with verdict
specificity questions."” 111 S. C. at 2498. According to the
plurality, instead of "deriv[ing] any single test for the | evel
of definitional and verdict specificity permtted by the
Constitution," the court should instead focus upon "a distillate
of the concept of due process with its demands for fundanenta
fairness . . . and for the rationality that is an essenti al
conponent of that fairness.” 1d. |In applying this fairness and

rationality approach in a given case, Justice Souter counseled

13 The plurality cites only to Justice Bl acknun's
concurrence in McKoy v. North Carolina, 494 U S. 433, 449 (1990),
in support of its conclusion that there exists a "rule that the
jury need not agree as to nere neans of satisfying the actus reus
el enent of an offense . . . ." 111 S. Q. at 2497. |n MKoy,
Justice Blackmun reflected that "there is no general requirenent
that the jury reach agreenent on the prelimnary factual issues
whi ch underlie the verdict." 494 U. S. at 449. However, in a
footnote, Justice Bl ackmun mekes clear that, where unani nous
verdicts are required -- such as in federal crimnal prosecutions
-- ""there is a requirenent of substantial agreenment as to the
principal factual elenments underlying a specified offense."'"”
McKoy, 494 S. . at 449 n.5. (quoting United States v. Ferris,
719 F.2d 1405, 1407 (9th G r. 1983)).
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that the court nust "look both to history and wi de practice as
gui des to fundanental values, as well as to narrower anal ytical
met hods of testing the noral and practical equival ence of the
different nental states that may satisfy the nens rea el enent of
a single offense." [d.* The plurality then concluded that
equating preneditation and felonious intent as conparably

cul pabl e nental states "finds substantial historical and

contenporary echoes,” and is therefore perm ssible. ld. at

2501. %

E. United States v. Holley and the "Multiple Ofenses”
Appr oach

Contrary to the argunents of both Correa and the governnent,

we do not find either Schad or G pson to control the outcone of
this case. Both involved statutes where the respective

| egislatures had set forth particular alternatives for satisfying
a given elenent of a statutorily defined crine. The specific

i ssue in both was whether differences between jurors as to which

of the statutorily enunerated neans was used to commt the sane

Y1t is inportant to note that this analysis was undertaken
wth a "threshold presunption of |egislative conpetence to
determ ne the appropriate relationship between neans and ends in
defining the elenents of a crine." Schad, 111 S. C. at 2500.

15 Justice Scalia joined only in the judgnent of the Court
under his view that Arizona's statutory schene for defining
first-degree murder was so historically-ingrained that it was
beyond fundanmental fairness review. 111 S. Q. at 2507.

However, but for the fact that defining first-degree nmurder in
such a fashion was so settled in this country, he argued that he
m ght well have gone with the dissent. [|d. (Scalia, J.,
concurring).
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crime were Constitutionally perm ssible.® This case, by
contrast, does not present an el ection between statutory neans;
instead, the issue is one of pure unanimty. W are not faced
wWth statutory alternatives to neeting a given elenent of a
924(c) offense, but rather whether the firearm conponent of the

crime requires factual concurrence. This court, in United States

V. Holley, 942 F.2d 916 (5th Cr. 1991), appropriately

6 Schad is a difficult decision for this court for several
reasons, not the least of which is that it is a plurality
decision which fails to reconcile two quite divergent analyses to
obtain a majority result. Schad is additionally troublesone in
application to the facts presented because it involved review of
the state court of Arizona's interpretation of its own murder
statute and was evaluated only for error of constitutional
magni tude. Further, as di scussed above, the Suprene Court was
evaluating the propriety of equating alternative statutory nens
rea to determ ne whether they were sufficiently interchangeabl e
to support a perm ssible patchwork verdict. |In contrast, we are
presented in the instant case with an interpretation of a federal
statute in the first instance to determ ne whether federal |aw
requires a specific consensus as to the historical facts
supporting one particular elenent of the crine. Thus, to the
extent that Schad counsels us to | ook to any common | aw
predecessor of the firearmstatute or to interpretations of
simlar laws in other jurisdictions or to "noral equival ence"
bal ancing tests, it sinply has no application here.

Nonet hel ess, to the extent the conbination of views in Schad
sheds light upon the proper interpretation of an unanimty
requi renment with respect to a crimnal statute generally, we
attenpt to enploy its rationale. W read Schad' s broader nessage
to be that, in evaluating the level of generality necessitating
agreenent, one nust first look to the general history of the
statute. In the instant case, the legislative history of Section
924(c) and federal case-law interpreting the statute are thus the
rel evant concerns.

7 As the Schad plurality itself noted, "[t]he issue .
then is one of the permssible limts in defining crimnal
conduct, as reflected in the instructions to jurors applying the
definitions, not one of jury unanimty." Schad, 111 S. C. at
2496 (enphasi s added).
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di stingui shed Schad froma pure unanimty situation simlar to
the one presented as foll ows:

In Schad, there was a single killing of one individual,
and Justice Souter, stressing that under Arizona |aw
first degree murder was "a single crinme," concl uded
that there was no nore need for jury unanimty as to
alternative nental states, each satisfying the nens rea
el enrent of the offense, than there was for the jurors
to all agree on the precise neans enpl oyed to cause
death. This differs, however, fromthe situation where
a single count, as subnmtted to the jury enbraces two

or nore separate offenses, though each be a violation

of the sane statute

942 F.2d at 927 (enphasis added). |In other words, Schad invol ved
alternative statutory neans for commtting one offense; Holley,
on the other hand, involved distinct instances of the sane crine
whi ch could have resulted in potentially multiple convictions.

In Holl ey, the defendant was convicted of two counts of
perjury in connection with his deposition testinony in an
adversary personal bankruptcy proceedi ng. For each count,
however, the indictnent alleged nmultiple statenents, each of
whi ch woul d have constituted a separate violation of the perjury

st at ut e. ld. at 927-28. Cf. Bins v. United States, 331 F.2d

390, 393 (5th Cr.), cert. denied, 379 U S. 880 (1964) (where

fal se statenents nade on two separate | oan applications, filing
of each fal se docunent would constitute a separate crine). The
trial court rejected a jury instruction to the effect that the
jury nust be unaninpbus as to at |east one statenent in each
count. Holley, 942 F.2d at 922. This court held that the counts

alleging nultiple instances of perjury were in fact, separate
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of fenses, and consequently the indictnent was duplicitous.®® |d.
at 928-29. To cure the duplicity, the district court was
required to give the jury Holley's tendered instruction on
specific unanimty. 1d. at 929. |Its failure to do so was
reversible error. |d.

Hol | ey woul d appear to counsel that unanimty is closely
related to the issue of duplicity -- i.e., that a specific
unanimty instruction nmay be required where two separate

"of fenses" are included in the same count. Accord United States

v. Baytank, Inc., 934 F.2d 599, 690-10 (5th Cr. 1991)

(suggesting that unanimty may be at issue only if the count is
duplicitous). It is true that the concern under either
procedural posture is the sane -- the jury should not be
permtted to eval uate separate and distinct offenses about which
they nmay disagree in rendering a patchwork guilty verdict:

The vice of duplicity is that there is no way in which

the jury can convict of one offense and acquit of
anot her offense contained in the sane count. A general

verdict of guilty will not reveal whether the jury
found the defendant guilty of one crinme and not guilty
of the others, or guilty of all. It is conceivable

that this could prejudice [the] defendant in
sentencing, in obtaining appellate review, and in
protecting hinself against doubl e jeopardy.

8 Duplicity has been defined as follows: "[I]f the statute
is read as creating a single offense involving a nultiplicity of
ways and neans of action and procedure, the charge can be laid in
a single count . . . . But if the statute includes severa
of fenses, to charge themin a single count would be duplicitous."
1 CHARLES A. WRI GHT, FEDERAL PRACTICE AND PROCEDURE: CRIM NAL 2D § 142 at
470-72 (1982) (citations omtted). Thus, the focus of the
duplicity inquiry is whether distinct and separate "offenses" are
alleged in one count. |d.
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1 CHARLES A. WRI GHT, FEDERAL PRACTI CE AND PROCEDURE: CRIMNAL 2D 8 142 at
475 (1982) (citations omtted).

Al t hough the cases analyzing duplicity may be hel pful,
defining unanimty in terns of "separate offenses" or "separate
crinmes" would result in an unworkable "brightline" test.

Mor eover, the issues of duplicity and unanimty are eval uated at
different procedural stages of the crimnal proceedings --
duplicity is generally reviewed during the pretrial phase,
whereas unanimty nust be determ ned after all the evidence has
been introduced at trial. For this reason, the inquiry as to
whet her of fenses are distinct for purposes of duplicity is not
identical to the analysis enployed in determ ning whether the
actions charged are so dissimlar that unanimty is required. As
this court noted in Holley, "[c]ourts rejecting duplicity
chal l enges to nultiple-predicate counts often prem se their
rulings on the condition that |ater augnented jury instructions
w || adequately protect the defendant against the risk of an
ununani nous verdict." 1d. at 928 n. 14 (quoting Duncan, 850 F.2d
at 1108 n.4). Nonetheless, mndful of these distinctions, we
find the cases involving duplicity to be sonmewhat instructive for
determ ni ng whet her factual concurrence is required in a given
case.

F. The Approach for this Case

We concl ude that factual concurrence nust be viewed on a

case-by-case basis to address the concerns di scussed above and to
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insure that the purposes of unanimty are satisfied.?® "[S]ince
the set of material issues changes conposition with the facts of
each case, precedents cannot necessarily be used to construct a

clear definition of materiality.” Note, Right to Jury Unanimty

on Material Fact |ssues: United States v. G pson, 91 Harv. L.

Rev. 499, 502 & n.27 (1977). Statutory |anguage and

construction, legislative intent, historical treatnent of the
crime by the courts, duplicity concerns with respect to defining
the offense, and the likelihood of jury confusion in |ight of the
specific facts presented are all necessary inquiries to be
addressed before a trial judge can ascertain whether he nust
instruct the jury to concur in predicate facts as well as in
result. In making these determ nations, the court nust consider
exactly what conduct the statute is designed to punish and deter.

United States v. Jackson, 879 F.2d 85, 88 (3d Gr. 1989). The

Jackson court, in construing the federal continuing crimnal
enterprise ("CCE") statute, 21 U.S.C. § 848, aptly recognized a
di stinction between those issues necessitating unanimty and

t hose i ssues upon which the jury need not agree:

While the jury nust reach a consensus on the fact that
there were five or nore underlings, which is an
essential elenment of the CCE offense, there is no

| ogi cal reason why there nust be unanimty on the
identities of these underlings. Unlike the three

of fenses necessary to constitute a series, which is the

19 The Supreme Court has recogni zed that such inquiries nust
be made based upon the specific facts in a given case. See
Giffinv. United States, us _ , 112 S. . 466, 468
(1991) (Scalia, J.) ("The question presented for review. . . is
sinply whether a general verdict of guilty under circunstances

such as existed here "is reversible.'") (enphasis added).
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conduct which the CCE statute is designed to punish and
deter,[?°] the identity of these underlings is
peripheral to the statute's other primary concern,
which is the defendant's exercise of the requisite
degree of supervisory authority over a sizeable
enterprise.

ld. at 88-89. See also United States v. Linn, 889 F.2d 1369,

1374 (5th Gir. 1989), cert. deni ed, us _ , 111 S. «. 43

(1990). Al though recognizing that the approach we advance today
does not yield any brightline tests for nmaking such

determ nations, we note that the dictates of due process do not
often Il end thensel ves to easy application. Against this
backdrop, we turn to the case presented.

G Section 924(c)

As not ed above, Correa was charged with one violation of
Section 924(c), and the governnent introduced evidence of ten
different firearnms which could have been used to commt the
of fense. Section 924(c) provides that:

Whoever, during and in relation to any crine of

vi ol ence or drug trafficking crine (including a crinme

of violence or drug trafficking crinme which provides

for an enhanced punishnent if conmtted by the use of a

deadly or dangerous weapon or device) for which he may

be prosecuted in a court of the United States, uses or

carries a firearm shall, in addition to the punishnent

provided for such crime of violence or drug trafficking
crinme, be sentenced to inprisonnent for five years

20 | n addition to the offense at issue in Jackson, which
requi red that the defendant supervise five or nore persons in the
context of a crimnal enterprise, the CCE statute also allows
convi ction upon proof that the defendant engaged in a "series" of
three related predicate crines. See generally 21 U S. C. § 848.
In United States v. Echeverri, the Third Crcuit had previously
determ ned that jury consensus was necessary for each of the
three offenses in the series. 854 F.2d 638, 643 (3d Cr. 1988).
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18 U S.C. 924(c). In light of the unanimty concerns addressed
above, the issue in the instant case should be franed as foll ows:
| f sonme jurors believe that one gun was used to conmt the
Section 924(c) offense, and others believe another gun was used,
does that disagreenent evidence a reasonable doubt that Correa
used a firearmin commtting a drug trafficking crime? The facts
of this case do not appear to warrant a reasonabl e doubt. 2!
1. Wrding of the Statute

In accordance with the approach set forth above, we first

turn to the plain | anguage of the statute. The nere carrying or

use of a firearmis not the crimnal actus reus proscribed --

rather it is the enploynent of the weapon in the context of

21 The follow ng hypothetical of Professor Howe nmay be
hel pful in this regard:

Suppose that a defendant nanmed Barnes is charged with
an assault against a person on Tuesday. One w tness
saw the incident and thought that Barnes struck the
conpl ai nant on the side of the head with the butt of a
dark-col ored pistol. Another wtness testifies that
she saw Barnes stri ke the conplainant on the side of
the head with a bl ackjack, not a pistol. No nore than
seven jurors agree upon the weapon enpl oyed.
Nonet hel ess, all of the jurors agree that Barnes
commtted an act of assault on the conpl ai nant,

al t hough they do not agree precisely on the nature of
that act. |Is conviction for assault proper here?
Surely it is. Here, the disagreenent anong jurors
concerns a detail so trivial that it creates no doubt
t hat Barnes engaged in conduct proscribed by the

rel evant statute.

Scott W Howe, supra note 11 at 23-4. Although we recognize that
this exanple is not identical to the facts of the instant case,
it provides another useful way to view the issue presented --
whet her the identity of the individual firearmor firearns used
is "a detail so trivial that it creates no doubt that [Correa]
engaged in the conduct proscribed by [Section 924(c)]." 1d.
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anot her predefined crinme. 18 U S.C 8 924(c)(1). The fact that
the firearmoffense is conditioned upon proof beyond a reasonable
doubt of an underlying crine is indicative of |egislative intent.
| ndeed, Section 924(c)'s dependence upon the basic felony
contributes to the appearance that it is akin to a penalty
enhancenent provision.? The contingent nature of the offense as
defi ned denonstrates that the focal point -- or "essence" -- of
the offense was that a crim nal defendant used a firearmin
comm tting another federal crinme. Accordingly, the plain
| anguage of the statute does not inply a requirenment of unanimty
as to the particular firearm enpl oyed.
2. Legi sl ative History

It is also appropriate to seek guidance fromthe | egislative

hi story of Section 924(c), since there is no common | aw

predecessor to the statute.? 1In doing so, we are m ndful of the

22 However, in different contexts, the federal courts have
made clear that a Section 924(c) violation is a separate crine
and not nerely an enhancenent provision. See United States v.
Munoz- Fabel a, 896 F.2d 908, 909 (5th Gr.) (conviction of
predi cate crine not necessary to sustain 924(c) conviction),
cert. denied, Uus _ , 111 S . 76 (1990); United States
v. Wlson, 884 F.2d 174, 176 n.2 (5th Cr. 1989) (defendant need
not even be charged with underlying crine); United States v.
HIl, 971 F.2d 1461, 1467 (10th G r. 1992) (en banc) (Conviction
for conspiring to violate 924(c) is proper since 924(c) is a
separate federal offense sufficient to support conspiracy.).
Nonet hel ess, it is contingent upon the establishnent of a
predi cate crine and has the effect of a sentencing enhancenent
since the mandatory penalties in the statute require that
sentenci ng run consecutively with the sentence for the underlying
crime. 18 U.S.C. §8 924(c). Fromthis schene, we can discern an
intent that the use of any firearmin connection with the
classified predicate crines be punished.

2 As the plurality in Schad acknowl edged, statutory crines
are treated differently fromthose recogni zed at common | aw.
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Suprene Court's caution that "[d]ecisions about what "fact[s]
[are] necessary to constitute the crinme' and therefore nust be
proven individually, and what facts are nere neans, represent
val ue choices nore appropriately made in the first instance by
the legislature than by a court." Schad, 111 S. C. at 2500.
Al t hough the very limted materials available at the tinme of
Section 924(c)'s enactnent do not provide nuch gui dance, see

Busic v. United States, 446 U S. 398, 405 (1980), we are

persuaded that the focus of Congress in enacting Section 924(c)
was upon maxi mum deterrence against using firearns in connection
wth another crinme. See id. at 404 n.9. |In proposing the

| egislation, its sponsor, Representative Poff, stated that a
primary objective of the provision was to "persuade the man who
is tenpted to conmt a Federal felony to | eave his gun at hone."
114 Cong. Rec. 22231 (1968). Congress enacted Section 924(c) as
part of the Gun Control Act of 1968, Pub. L. 90-618, 82 Stat.
1213, in the wake of the assassinations of Martin Luther King and
Robert Kennedy, as part of a conprehensive response to the
"increasing rate of crine and | awl essness and the growi ng use of
firearms in violent crine." H R Rep. No. 1577, 90th Cong., 2d

Sess. 7 (1968). Although at the tinme of the enactnent there

We note, however, the perhaps obvious proposition that
history will be |less useful as a yardstick in cases
dealing with nodern statutory offenses |acking clear
common | aw roots .

Schad, supra, at 2501 n.7. Because the legislative history
behind a "nodern statutory crinme" is simlar in this respect to
the "roots" of a common |aw offense, it would be appropriate for
consi derati on.
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al ready existed statutorily-enhanced penalties for the use of
deadly weapons in the comm ssion of certain crines -- e.g., arned
assault on federal officers, 18 U S.C. 8§ 111, or arned robbery
under 18 U. S.C. 8 2113 -- this statute extended an nmandatory
enhanced penalty to any situation where a defendant used a
firearmin the comm ssion of a federal felony.?

The history of subsequent anmendnents to the statute is al so

of certain value in this inquiry. See United States v. WI son,

884 F.2d 174, 178 n.7 (5th Gr. 1989) ("[A] |ater Congress
understandi ng of the legislative intent of an earlier Congress is
entitled to deference.”). One of the earlier anendnents --
requiring that the "use[] or carry[ing]" of the firearm be
"during and in relation to" the predicate crinme -- was nmade in
response to concerns that persons who lawfully carried a
conceal ed weapon could be liable for an enhanced penalty even
though the firearmwas conpletely unrelated to the underlying

of fense.? |In anending the statute to address this concern

24 The original version of Section 924(c) prohibited the use
of firearnms during the conm ssion of a federal felony. See Gun
Control Act of 1968, Pub. L. 90-618, 82 Stat. 1213. Since that
time, the statute has been anended several tinmes to enlarge its
reach beyond "felon[ies]" to "any crine of violence or drug
trafficking crinme." Conprehensive Crine Control Act of 1984,

Pub. L. 98-473, 8§ 1005, 98 Stat. 1837, 2138 (changing "felony" to
"crime of violence"); Firearm Owmers' Protection Act, Pub. L. No.
99-308, § 104, 100 Stat. 449, 457 (1986) (adding "drug
trafficking crime" to "crinme of violence").

25 Conprehensive Crine Control Act of 1984, supra note 24,
98 Stat. at 2138-39. The legislative history indicates that this
qualifier was the product of a conprom se when Congress del eted
the former limtation that the use or carrying of the firearm be
"unlawful ." It was enployed to allay the fears of certain
menbers of Congress who were concerned that the deletion of the
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Congress reiterated that the Section 924(c) penalty was
inextricably intertwined with the underlying of fense.

Mor eover, a common thread throughout the anendnents to
Section 924(c) is the consistent increase in deterrence val ue.
For exanple, in response to Suprene Court decisions hol ding that
a Section 924(c) penalty could not be |layered onto a predicate
statute containing its own enhancenent provision,?® Congress
anmended the statute to nake clear its intent that the defendant
be sentenced under both enhancenent schenes, thus maxim zing the
puni shent . 2” The remai nder of substantive changes to the
statute have simlarly increased the severity of the punishnent:

(1) requiring that the mandatory sentence run consecutively

"unl awf ul use" requirenent would potentially subject persons
lawful Iy carrying conceal ed weapons to doubl e puni shnent -- even
where the weapon was not shown or referenced. S. Rep. 98-225,
98th Cong. 2d Sess. 314 n.10 (1984), reprinted in 1984

US CCAN 3182, 3492. "The requirenent that the firearm s use
or possession be "in relation to' the crime would preclude

[ Section 924(c)'s] application in a situation where its presence
pl ayed no part in the crine, such as a gun carried in a pocket
and never displayed or referred to in the course of a pugilistic
barroomfight." 1d. Congress subsequently rejected a nore pro-
def endant requirenent that the firearmbe carried "in furtherance
of any such crine of violence" -- as opposed to "during and in
relation to" -- as "unnecessary to prevent injustice." H R

Rep. 99-495, 99th Cong., 2d Sess. 9 (1986), reprinted in 1986

US CCAN 1327, 1335.

26 Sinpson v. United States, 435 U.S. 6, 16 (1978); Busic V.
United States, 446 U S. 398, 404 (1980).

2 Conprehensive Crine Control Act of 1984, supra note 24,
98 Stat. at 2138-39. See also S. Rep. 98-225 at 312-15,
reprinted in 1984 U S.C.C. A N at 3490-92. 1In fact, the Senate
Report reflects a Congressional frustration that the "drafting
probl enms and interpretations of [Section 924(c)] in recent
Suprene Court decisions have greatly reduced its effectiveness as
a deterrent to violent crime." |1d. at 312, reprinted in 1984
US CCAN at 3490.
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rather than concurrently with that of the predicate crine,?®
(2) substantially increasing the mandatory penalties for
viol ations,? and (3) denying parol or probation privileges
during the 924(c) sentence.?* The statute was al so anended to
i ncrease the penalties for various classes of weapons -- e.g.,
short-barrell ed shotguns and rifles, automatic weapons, and
firearns equi pped with silencing devices.3 Consequently, the
| egislative history does not support a holding that verdict
specificity as to the actual firearmused is required.
3. Interpretive Case-Law and the Issue of Duplicity

We find additional support for this conclusion in the
federal cases interpreting the statute. Mst telling is the line
of cases which instructs that the nunber of firearnms "used" or
"carried" is irrelevant for conviction purposes; enploynent of
nmore than one firearmw || not support nore than one conviction

under 924(c) based upon the sane predicate crine. United States

v. Privette, 947 F.2d 1259, 1262-63 (5th Cr. 1991), cert.

deni ed, us _ , 112 s . 1279 (1992). The fact that

28 See Omibus Crine Control Act of 1970, Pub. L. No. 91-
644, 84 Stat. 1880, reprinted in 1970 U.S.C.C. A N. 2206, 2216-17.

2 | bid. See al so Conprehensive Crinme Control Act of 1984,
supra note 24, 98 Stat. at 2138-39; Anti-Drug Abuse Act, Pub. L.
No. 100-690, 8§ 6460, 102 Stat. 4181, 4373-74 (1988).

30 Conprehensive Crine Control Act of 1984, supra note 24,
98 Stat. at 2139.

3% Firearnms Owners' Protection Act, supra note 24, 100 Stat.
at 457; Crinme Control Act of 1990, Pub. L. No. 101-647, § 1101,
104 Stat. 4789, 4829.
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virtually all federal courts consider it to be one offense
regardl ess of how many weapons are actually "used or carried"
tends to shed |ight upon the federal courts' view of the |evel of

concurrence necessary. See, e.q., United States v. Henning, 906

F.2d 1392, 1399 (10th Gr.), cert. denied, us _ , 111

S. . 789 (1990); United States v. Henry, 878 F.2d 937, 942 (6th

Cir. 1989); United States v. Fontanilla, 849 F.2d 1257, 1258-9

(9th Gr. 1988). But see United States v. Freisinger, 937 F.2d

383, 390 (8th Cr. 1991) (although one predicate crinme my
support nultiple counts based upon nunber of weapons, sentences
must run concurrently). The reasoning in these cases reinforces
our conclusion that the focus of the statute is upon the use of
any firearmso long as it is used in the comm ssion of an
enunerated predicate crine. As noted above, where alternative
factual scenarios will support only one crine even if all are
proven, the courts appear less likely to require factual

concurrence. E.g., Schad, 111 S. . at 2496 ("In Arizona,

first degree nmurder is only one crine regardl ess whether it

occurs as a preneditated nmurder or a felony nurder.'") (quoting

State v. Schad, 788 P.2d 1162, 1168 (1989)); United States v.

Sut herl and, 656 F.2d 1181, 1202 (5th Cr. 1981) (no need for jury
to agree as to single object in nultiple-object conspiracy),

cert. denied, 455 U S. 949 (1982). Cf. HIl, 971 F.2d at 1468

(Jurors need not agree as to which predicate crine was the
i ntended objective of a conspiracy to violate Section 924(c) as

Il ong as they are convinced that each conspirator intended to use
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a firearmin the commssion of a drug trafficking offense).
Conversely, where each instance of allegedly crimnal activity
could be a separate offense, courts are nore inclined to require
that jurors be unaninobus as to which instance is the basis of

liability. Holley, 924 F.2d at 928-29. See also United States

v. Payseno, 782 F.2d 832, 837 (9th Cr. 1986) (Wuere three
separate acts of extortion, directed at different victins, are

i ntroduced in support of one count, jury nust agree as to one
such act for the basis of liability.); Beros, 833 F.2d at 460-62
(Jury must unani nously agree as to which act was commtted by the
def endant where each of two chall enged counts alleges nmultiple
theories of crimnal activity predicated on several transactions
"any of which m ght have provided the basis for a guilty
verdict."). Although, as we stated earlier, duplicity is not the
sol e consideration for determ ni ng whether unanimty is
necessary, it is a relevant concern, and it weighs heavily in
favor of the governnent's position in this case.

O her cases expandi ng the reach of Section 924(c) are
enlightening froma corollary standpoint. For exanple, this
court has determ ned that Section 924(c)'s qualification that the
weapon be used "during and in relation to" a crine neans only
that the firearm have played "an integral part [in] the felony."

United States v. Robinson, 857 F.2d 1006, 1010 (5th G r. 1988).

The weapon need not actually be used or brandi shed. United

States v. Coburn, 876 F.2d 372, 375 (5th Gr. 1989). The firearm

does not even have to be visible. Robi nson, 857 F.2d at 1010
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(citing with approval United States v. Matra, 841 F.2d 837, 839

(8th Gr. 1988)). Mreover, an unl oaded gun can serve as the
basis for a conviction. Coburn, 876 F.2d at 375. As in the
instant case, "[i]t is enough that the firearmwas present at the
drug-trafficking scene, that the weapon could have been used to
protect or facilitate the operation, and that the presence of the
weapon was in sonme way connected with the drug trafficking."

United States v. Boyd, 885 F.2d 246, 250 (5th Gr. 1989). These

br oad- sweeping interpretations of the "during and in relation to"
provi sion denonstrate this court's willingness to construe the
statute broadly.

Correa argues that the Third Grcuit's opinion in United

States v. Theodoropoul os, 866 F.2d 587, 597 (3d Gr. 1989),

shoul d be adopted by this court for the proposition that specific
unanimty is required as to which gun was the basis for a Section

924(c) conviction. |In Theodoropoul os, the court of appeals was

presented with a fact-setting simlar to that in the instant

case. The Third Crcuit noted with approval that the trial judge
had "properly instructed the jury that they nust unani nously
agree on which weapon [the defendant] had used . . . ." [1d.*

Al t hough gi ving such an instruction nmay be proper if the court

32 The court in Theodoropoul os focused upon whet her the
evi dence was sufficient to support each gun alleged to have been
used in the cocaine trafficking conspiracy. United States v.
Theodoropoul os , 866 F.2d 587, 597 (3d Gr. 1989). Finding that
three of the guns could not have legally supported the conviction
since they were not sufficiently proximate to the crinme scene to
be considered to be "in relation to" the predicate drug of fenses,
the court of appeals vacated the Section 924(c) conviction on
t hat basi s.
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believes it to be warranted by the facts,* we do not read

Theodoropoul os to require it.

4. Particulars of the Instant Case

Finally, we turn to the facts of the instant case and the
I'i kelihood of jury confusion fromthe evidence presented. As
di scussed above, at least four of the firearns seized from
Correa's residence were indisputably linked to drugs or to
conceded proceeds. See supra note 7. As noted previously, the
district court instructed the jury that, in order to convict
Correa of the Section 924(c) violation:

[ YIou nust be convinced that the Governnent has proved

: beyond a reasonabl e doubt: that the Defendant

knomnngly used or carried a firearmduring and in

relation to the Defendant's comm ssion of the crines

all eged in Counts One or Two.

You are instructed that possession alone of a

firearmis not sufficient to find the Defendant guilty

of Count Three. You nust be convinced beyond a

reasonabl e doubt that at | east one of the firearns in

evidence played a role in or facilitated, or had the

potential of facilitating, the comm ssion of a drug

offense. In other words, you nust find that at |east

one of the firearns was an integral part of the drug

of fense char ged
(enphasis added). The court further instructed the jury that
"[t]o reach a verdict, all of you nust agree. Your verdict nust
be unani nous on each count of the Superseding Indictnent.” 1In
l'ight of our holding that an additional, specific unanimty

instruction was not mandated, we find these instructions to be

3 As the Suprene Court noted in Schad, "[w] e do not, of
course, suggest that jury instructions requiring increased
verdi ct specificity are not desirable . . . . W only hold that
the Constitution did not command such a practice on the facts of
this case." 111 S. . at 2504.
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sufficient. It would not appear that the individual jurors were
confused by the introduction of firearns not specifically tied to
drug trafficking, since the court specifically charged the jurors
to consider only those weapons which "played a role in or
facilitated, or had the potential of facilitating, the comm ssion
of a drug offense.”
V. Concl usi on

In sum we find that a specific unanimty instruction was
not required with respect to the identity of the firearm "used"
or "carried" by Correa.® |In doing so, we recognize that verdict
specificity may be required for sone violations of 18 U S. C

§ 924(c).* Even if we were pernitted to do so, we would not be

3 I'n his post-subnission brief, Correa argues that a
unanimty instruction was also required with respect to the
predi cate crinme upon which the 924(c) conviction was based. He
clains that sone nenbers of the jury could have believed the
firearnms were used in furtherance of the cocai ne possession
all eged in Count One and others that the guns were used to
protect the marijuana charged in Count Two. This contention was
not preserved in the trial court and was not briefed in this
court prior to argunent. Accordingly, we do not determ ne
whet her the failure to give a specific unanimty instruction,
requi ring agreenent on the predicate crine, was in error. See
Baris v. Sulpicio Lines, Inc., 932 F.2d 1540, 1548 n. 11 (5th

Cr.), (Court will not consider contentions raised for the first
time in briefs submtted after oral argunent.), cert. denied,
us _ , 112 S. C. 430 (1991).

3% W do note (without deciding) that a different situation
may be presented when the evidence tends to prove the use of nore
t han one weapon, and the firearns proven fall wthin different
cl asses of Section 924(c)'s proscribed weapons. For exanple, if
a firearmviolation is asserted, and evidence is introduced as to
both shotguns and rifles (with a mandatory 5-year inprisonnent
penal ty) and revolvers with silencing equipnent (resulting in a
30-year inprisonnent), the jury may well be required to agree on
whi ch type of weapon was used in order for the court to assess
the appropriate penalty. |In that instance, a unanimty
instruction as to the class of weapon may be necessary, since the
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able to predict in an advisory fashion which fact-settings wll
necessitate such protection. As discussed above, such

determ nations nust be nmade on a case-by-case basis in |ight of
the charges made, the evidence presented, and the |ikelihood of
jury confusion. W hold only that, under the facts of this case,
no such instruction was warranted, especially in |ight of the
general instruction that was given. Accordingly, we AFFIRMthe

judgnent of the district court.

DUPLANTI ER, District Judge, concurring:

| concur, with the following brief additional observation
concerning the requested "unanimty gun" charge.

The issue as to the district judge's refusal to give the
requested jury charge to the effect that the jury had to agree
unani nously on which one of the ten guns was used or carried

during and in relation to the drug trafficking crinme is a close

call, as denonstrated by the well-reasoned majority opinion.
| ndeed, | have given a simlar charge under quite simlar
ci rcunst ances when requested to do so. However, | am convi nced

that, properly interpreted, the statute (18 USC 924(c)) requires

only that all twelve jurors agree that, during and in relation to

| egislature, in anmendi ng Section 924(c) to provide varying
penalties for certain classified firearns, appears to have
indicated its intent that a unani nous verdict be reached with
respect to the given class of firearns. United States v. Sins,
975 F.2d 1225, 1235-36 (6th Cr. 1992), cert. denied, U. S.
_, 113 S. . 1315 (1993).
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a drug trafficking crine, the defendant used or carried a firearm
(any firearmy. The statute does not require that all jurors
agree on a particular firearm

A hypothet illustrates the point. Assune that a rifle and a
pistol are found in the roomin which the defendant is
apprehended during a drug transaction. A single count in an
i ndi ctment charges that both firearnms were "used and carried"
"during and in relation to" the drug activity, and the prosecutor
argues to the jury that both firearns were so used. Defendant
contends that both were collector's itens. Six jurors conclude
that the governnent proved beyond a reasonabl e doubt that the
rifle was "used", but not the pistol. The other six concl ude
that there is reasonabl e doubt about the rifle, but that there is
no doubt that the pistol was "used" in the drug crinme. The
def endant woul d properly be found guilty of violating the
statute, for each juror would have concl uded that defendant used
or carried "a firearnl during and in relation to the drug
trafficking crinme charged in the indictnent.

| conclude that the defendant was not entitled to the

requested "unanimty gun" charge.
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