UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8572

MARI O GARCI A,
Pl ai ntiff-Appellee,
VERSUS
THE SECRETARY OF LABOR,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(Decenber 15, 1993)

Before KING and BARKSDALE, Circuit Judges, and DUPLANTIER,?
District Judge.

BARKSDALE, Circuit Judge:

This appeal fromthe district court's reversing the decision
by the Secretary of Labor that farm /|l abor contractor Mario Garcia
knowi ngly enployed illegal aliens, in violation of 29 US C 8§
1816(a) (repeal ed 1986), turns onthe Secretary's interpretation of
that statute and the sufficiency of the evidence supporting that
deci sion, which was contrary to that reached by the Admnnistrative

Law Judge. We AFFI RM

. District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



| .

Garci a provided workers for several farmowners in the "Lower
Val | ey" region of El Paso County, Texas. |In the spring of 1985,
the Departnent of Labor began an investigation into his hiring
practices. As part of that investigation, it reviewed Border
Patrol deportation records for August 1983 to May 1985.

Garcia's | egal odyssey began al nost eight years ago, in March
1986, when, as aresult of the investigation, the Departnent, inter
alia, assessed $119,275 in civil penalties. At the subsequent
hearing before the ALJ, the Departnent clained that, in severa
respects, Garcia had violated the M grant and Seasonal Agricul tural
Wor ker Protection Act, 29 U.S.C. 88 1801-1872. Concerning the only
i ssue before us, the ALJ concluded that Garcia had not know ngly

enployed illegal aliens in violation of § 1816(a) (repeal ed 1986).°2

2 Because the ALJ found that the Departnent's position was not
substantially justified, Garcia was awarded attorney's fees. The
ALJ found:

The [Departnent] pursued the case in spite of the
fact that it had alnost no reliable evidence to
support its position .... [It] pursued this action
against [Garcia] for thousands of dollars although
there was little legitimate basis in fact or |aw

The violations found against Garcia by the ALJ included
failures to keep required records and display a poster advising
wor kers of their rights under the Act ($110 fine); the Secretary
and district court affirned. The ALJ found for Garcia on the
charge that he had enployed a farm | abor contractor w thout an
appropriate certificate of registration; the Secretary reversed,
i mposing a $150 fine; the district court affirmed. These rulings
are not on appeal. The Secretary also reversed the award of
attorney's fees; that decision was not before the district court.
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More than four years later,® the Secretary reversed this
concl usi on, assessed $118,800 in penalties ($400 for each of the
297 illegal aliens), and revoked Garcia's farm | abor contractor
certificate of registration.* The Secretary's conclusion that
Garcia know ngly enployed illegal aliens was based on his failure
to check docunents prescribed by her.

Garci a appealed to the district court, which, inter alia, held
for Garcia on the issue of knowi ngly enploying illegal workers.?
After carefully essaying the proper standard for review and
recogni zi ng the appropri ate deference to be accorded the Secretary,
it reversed for two reasons: it found insubstantial evidence to
support the Secretary's conclusion; and it held that the basis for
that conclusion -- failure to check prescribed docunents -- was the

product of an inperm ssible construction of the statute.

3 It goes without saying that delay of this magnitude is of
great concern

4 When the decision was rendered in 1991, Lynn Martin was
Secretary of Labor.

5 The Act permts any person agai nst whomcivil penalties have
been inposed or whose farm labor contractor's certificate of
regi stration has been revoked to seek review in district court,
with appeal to circuit court. See 29 U S.C 88 1813(c), 1853(c).

The district court ruled on cross-notions for summary
j udgnent . O course, the ruling was based on the undisputed
adm nistrative record, to which the district court's review is
necessarily confined. See 5 U . S.C. 8§ 706; see also 29 U S.C. 88
1813(c), 1853(c) (referring to 8 706(2)(E) for appropriate standard
of judicial review.



.
A
The Secretary contends that the district court erred when it
held that, as a matter of law, Garcia was not obligated by § 1816
to verify his workers' legal status in this country. That section
provided in part:
No farm | abor contractor shall recruit, hire,
enpl oy, or use, with knowl edge, the services of any
i ndividual who is an alien not lawfully admtted
for permanent residence or who has not been
authorized by the Attorney General to accept
enpl oynent .
29 U S.C. 8§ 1816(a) (repealed 1986) (enphasis added). Section
1816(b) added the foll ow ng:
A farm| abor contractor shall be considered to
have conplied with subsection (a) of this section
if the farm |l abor contractor denonstrates that the
farm |labor contractor relied in good faith on
docunent ati on prescribed by the Secretary ...
29 U S. C. § 1816(b) (repealed 1986). Pursuant to 8 1816(b), the
Secretary prescribed a nunber of docunents. See 29 C.F.R 8§ 500. 59
(repeal ed 1986).°
The Secretary maintains that 8§ 1816 created an objective
standard; that in a geographic area in which illegal workers are
likely to be encountered, a failure to check docunents shoul d be
deened a proscribed knowing enploynent under 8§ 1816(a).

Accordi ngly, she asserts that the "Departnent need only establish

6 Those docunents included, inter alia: birth certificates,
United States passports, certificates of citizenship, certificates
of naturalization, United States identification cards i ssued by the
I NS, and consul ar reports of birth. 29 CF.R 8 500.59 (repeal ed
1986) .



the presence of illegal aliens in Garcia's workcrew in order for
the burden to shift to Garcia to showthat he relied in good faith
on the prescri bed docunentation." Because Garcia did not check the
prescri bed docunents in the manner advocated by the Secretary, ’ she
clains that he violated § 1816.

The deference we accord the Secretary's interpretation of a
statute she is charged with admnistering is subject to the
foll ow ng well-known standard:

When a court reviews an agency's construction of
the statute which it admnisters, it is confronted
wth two questions. First, always, is the question
whet her Congress has directly spoken to the precise
gquestion at issue. If the intent of Congress is
clear, that is the end of the matter; for the
court, as well as the agency, nust give effect to
t he unanbi guously expressed i ntent of Congress...
[I]f the statute is silent or anbiguous wth
respect to the specific issue, the question for the
court is whether the agency's answer is based on a
perm ssi bl e construction of the statute.

Chevron, U S A, Inc. v. Natural Resources Defense Council, Inc.,
467 U.S. 837, 842-43 (1984). Accordingly, we do not defer to an
interpretation which frustrates the clear intent of Congress. See

Nicklos Drilling Co. v. Cowart, 927 F.2d 828, 831-32 (5th Gr.

! Garcia testified that he asked workers for a social security
card or passport, and hired a worker if he possessed the forner.
The Secretary asserts correctly that a social security card al one
woul d not fulfill the requirenents of 29 C.F. R 8§ 500.59 (repeal ed
1986) . Still, the ALJ determ ned that Garcia, who |acks fornma
education and is not conversant in English, "constructively
conplied with this requirenent to the extent that could be
realistically expected.™ The Secretary disagreed, finding "no
basis for finding constructive conpliance". Because we hold that
the Secretary's determ nation that 8§ 1816(a) and 8 500. 59 pl aced an
affirmative duty on farmlabor contractors to check the prescribed
docunents is an inpermssible interpretation of the statute and
regul ati on, we need not reach the i ssue of constructive conpli ance.
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1991) (en banc), aff'd, 112 S. C. 2589 (1992); see al so Chevron,
467 U.S. at 843 n.9 ("The judiciary is the final authority on
i ssues of statutory construction and nust reject admnistrative
constructions which are contrary to clear congressional intent.").

Insofar as the Secretary's interpretation of § 1816
effectively reads out the "with know edge" requirenent, we hold
that it frustrates the clear intent of Congress. Section 1816(a)
proscri bed enpl oying "with know edge" an illegal worker.® Section
1816(b) nerely set forth a neans by which a farm | abor contractor
could denonstrate an absence of such know edge; it was in the
nature of an affirmative defense. Nor do we read the plain
| anguage of § 1816(b) to place an affirmative obligation on farm
| abor contractors to check the prescribed docunents (though,

certainly, they would benefit from doing so).?®

8 Thi s | anguage requires a particul ar subjective nental state in
order to find a violation of § 1816(a). "Wth know edge" is
synonynous with "knowi ngly". See Black's Law Dictionary 872 (6th
ed. 1992). Such phrases are usually directed at, and descriptive
of , an individual's own, conscious awareness of a particular fact.
See id. Cf. United States v. Smth, 548 F.2d 545, 549 (5th Gr.)
("the Governnent nust prove that the defendant know ngly did an act
which the law forbids; that is to say purposely intending to
violate the law') (enphasis added), cert. denied, 431 U S. 959
(1977). Therefore, Congress sought to punish those who enpl oyed
workers with an awareness of the workers' illegal status. The
Secretary fails to cite any |anguage in the statute which would
support her interpretation. And, she fails to assert that § 1816
is silent or anbi guous on this issue, thereby abandoni ng any basis
for deference to her interpretation of § 1816.

o O course, proof that a farm | abor contractor both enploys
illegal workers and fails to check prescri bed docunents i s evidence
fromwhich one mght infer that the enployer hired illegal workers

"with know edge".



The Secretary directs our attention to a prior decision by
this court which cited 29 CF. R 8 40.51(p) (repeal ed) as support
for the proposition that a farm |abor contractor "has an
affirmative duty toinquire into a prospective enpl oyee's status as
a United States citizen or person lawfully authorized to work in
the United States."” See Counterman v. United States Departnent of
Labor, 776 F.2d 1247, 1248 (5th Cr. 1985). Counternman does not
support the Secretary's interpretation. It involved the
predecessor to the Act, nanely, the Farm Labor Contractor
Regi stration Act, 7 U.S. C. 88 2041- 2055 (repeal ed 1983); 8§ 40.51(p)
was pronul gated by the Secretary under that act.

Unlike either the statute or regulation in issue here, 8§
40.51(p) required that a farm | abor contractor "nust evidence an
affirmative showng of a bona fide inquiry of each prospective
enpl oyee's status as" a |egal enployee. 29 CF.R 8 40.51(p)
(repeal ed) (enphasis added); see generally, Counterman v. United
States Dept. of Labor, 607 F. Supp. 286, 288 (WD. Tex), aff'd, 776
F.2d 1247 (5th Cr. 1985). Neither the regulation nor the statute
in issue explicitly required such an affirmative show ng.

B

Needl ess to say, the Secretary's conclusion that Garcia
enployed illegal workers nust be, inter alia, supported by
substantial evidence. 29 U S C. 88 1813(c), 1853(c); 5 U S.C 8
706(2)(E). Substantial evidence is "such relevant evidence as a
reasonabl e m nd m ght accept as adequate to support a concl usion.”

Ri chardson v. Perales, 402 US. 389, 401 (1971) (quoting



Consol i dated Edi son Co. v. NLRB, 305 U. S. 197, 229 (1938)). "It is
more than a nere scintilla, and less than a preponderance.”
Spellman v. Shalala, 1 F.3d 357, 360 (5th Gr. 1993) (citation
omtted).

In situations in which an ALJ and a Secretary disagree, we
"must exami ne the evidence and findings of the [Secretary] nore
critically than [we] would if the [Secretary] and the ALJ were in
agreenent." See Syncro Corp. v. NLRB, 597 F.2d 922, 924-25 (5th
Cr. 1979) (citation omtted). Although this heightened scrutiny
does not alter the substantial evidence standard of review, it does
require us to apply it with a particularly keen eye, especially
when credibility determ nations are in issue, as discussed infra.
See Universal Canera Corp. v. NLRB, 340 U. S. 474, 496 (1951).

Garcia began working as a farm labor contractor in 1983.1°
During the relevant tinme period (May 1983 - May 1985), he provi ded
approxi mately 5,000 workers to Lower Valley farmowners. The area
is noted for its "general chaos of novenent and enploynent”. He
provided up to 120 workers per day. They were seldom the sane
workers day in and day out; the turnover rate was about 60% per
day.

Garcia obtained a significant nunber of his workers fromthe
Texas Enpl oynent Commi ssion (TEC), which attenpts to check the
| egal status of its referrals. Its officers frequent the fields in

which their referrals are working for the purpose of investigating

10 Garcia quit school in Mexico after the sixth grade; he neither
speaks nor reads Engli sh.



the Il egal status of workers at the site. Eli Vera, a TEC |iaison
officer, routinely visited the fields in which Garcia's workers
wer e wor ki ng, doing so at | east weekly. While nmaking these visits,
he normally determ ned that all, or alnost all, of Garcia's workers
were legally enployed. On those occasions when illegal workers
were found at a Garcia site, they nunbered four to five out of 100
to 150 workers.
1

At the hearing, the Departnent presented only two w tnesses
who were not authorized to work in the United States and had worked
for Garcia: Manuel Otiz, on April 11, 1985; Ricardo Alvillar, on
April 10-11, 1985.% Together, their testinony was proof that two
illegal workers had been enpl oyed by Garcia for a collective total
of three days. Alvillar had no contact with Garcia; it appears
doubtful that Otiz did.

In addition, Garcia adm tted on cross that one of his forenen,

M. Perea, was an illegal worker. The Secretary states that
"Garcia admtted ... that he was aware that Perea was a citizen of
Mexico and ... was not authorized to work in the U S. at the tine
1 Ricardo Anaya, the Departnent's conpliance officer who

conducted the investigation, testified that, in April and May 1985,
he took statenments fromten persons bei ng deported, whomhe cl ai ned
had worked for Garcia: seven on April 11 (including Alvillar and
Otiz); two on May 1; and three on May 2. O those ten, Anaya
testified that only Alvillar and Ortiz could be I ocated in order to
testify; the Departnent offered the statenents of the other eight
into evidence. Garcia objected because, anong ot her things, a pre-
hearing order required the exchange of proposed exhibits, but the
Departnent had not provided the statenents to Garcia;, the ALJ
sustai ned the objection. In its offer of proof, the Departnent
stated that the statenents "woul d be cunul ative" of Alvillar's and
Otiz's testinony.



he worked for Garcia." Al t hough technically accurate, this
st atenent overreaches. Garcia was asked: "Are you aware that
[ Perea] is not authorized to seek enploynent in the United States?"
(Enphasi s added.) Garcia answered affirmatively. This falls far
short of establishing that Garcia was aware of Perea's illega
status when he enployed him In fact, the ALJ found that "the
evi dence does not establish that [Garcia] knew, at the tinme Perea

worked with him that Perea could not | awfully accept enpl oynent. "2

Thus, through these wtnesses, the Departnent provided
evidence that, at nost, three individuals enployed by Garcia were
not authorized to seek enploynent inthe United States, but offered
no evidence that Garcia hired themw th know edge of their ill egal
st at us.

2.

The remai ni ng evidence offered to prove violation of the Act
was docunentary. Several docunents were admtted by stipul ation,
but Garcia reserved the right to nake objections as to wei ght or
purpose. Three docunents are relevant to our review.

The first, exhibit 5, consi sted of approxinmately 40
| mm gration and Naturalization Record of Deportable Alien fornms (I-
213s), all dated April 11, 1985. The 1-213s reflect that they are

prepared by Border Patrol officers prior to deporting illegal

12 | ndeed, the record supports the inference that Perea was no
| onger working for Garcia. Garcia affirnmed that Perea "was" one of
his workers, suggesting that Perea no |onger is. This woul d be
consistent with Grcia' s standard operating procedure upon
di scovering illegal workers in his enploy: "let themgo."
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al i ens. Most of the 1-213s list Garcia as the enployer of the
deportable alien, a few do not, and sone are illegible.®® No
evi dence expl ains these forns in any neani ngful respect; we cannot
di scern fromthemhow they were generated, or howthe reference to
Garcia canme to be on them

The second docunent is exhibit 6, conpiled by R cardo Anaya,
who conducted the investigation. It consists of a series of dates
of deportation, with the nanes of persons deported (total of
approxi mately 1800) on those dates. (As discussed infra, the sane
name is often listed under nore than one date.) According to
Anaya, the exhibit is a "daily summary ... nade upon review ng the
[ deportation] logs kept by the border patrol station", with the
nanmes being those shown in the |ogs as enployed by Garcia. But,
once agai n, we have no evidence clarifying the neans by whi ch t hese
nanes canme to be associated with Garci a.

The third docunent, exhibit 7, also prepared by Anaya, lists
the 297 nanmes that appear in exhibit 6 nore than once. O course,

this list is not any nore probative of Garcia's alleged know ng

13 Apparently, the original exhibit has been | ost; neverthel ess,
the contents are not in dispute. The Secretary acknow edges t hat
two of the 1-213s did not |ist Garcia as the enployer. Also, she
recogni zes that at least 14 of the 1-213s were illegible. 1In any
event, we can infer the essential contents of the exhibit by
referring to copies of the two [-213s provided in the record
excer pts.

Li kewi se, it appears that exhibits 6 and 7, discussed infra,
have been |lost. But, copies of the first page of each are in the
record excerpts. Once again, the contents are not in dispute
conflict only arises concerning the weight to be given the
exhi bi ts.
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enpl oynent of illegal workers than the list from which it was
deri ved.

In evidence was a certification by a Border Patrol officer
that there are 1-213s for all of the names on the lists. But, we
agree with the ALJ that the lists do not prove that Grcia
know ngly enployed illegal aliens. The certification does not
explain howan 1-213 is generated; in other words, it does not add
any explanation to the content of the 1-213. Perhaps, as the
district court noted, the certifying officer could have testified
as to howthe 1-213s are generated. Such an expl anati on m ght have
added to the weight we attach to these docunents.

Al t hough the Secretary presents contentions regarding the
adm ssibility of these docunents, * few are advanced to support the
wei ght to be given them Apparently referring to the I-213s, the
Secretary asserts that the Departnent was not required to "produce
the author of the itentf. Qobviously, we agree; the Departnent does
not have to produce the border agent who created each | -213 because
of , anong ot her things, the "inprobability that he woul d recal |l the
facts surrounding any one particular deportation.” See United
States v. Quezada, 754 F.2d 1190, 1196 (5th Cr. 1985).
Nevert hel ess, the Departnent should have called sonmeone wth
sufficient knowl edge to give "testinony relating to the procedures

followed in keeping the records”. See id.

14 We do not doubt their admissibility; Garcia stipulated to
t hat .
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Finally, the Secretary maintains that the "trustworthi ness and

probative wei ght of these docunents is assured by ... the integrity
of public officials.” More specifically, she contends that
"[t]here is no indication ... that the ... officials involved were

untrustworthy or inconpetent in preparing these docunents, nor is
there any other reason to doubt the trustworthiness or accuracy of
t hese records.” Once again, we do not doubt this; but, sinply
stated, we do not know either howthe I-213s were generated or how
Garcia cane to be associated with the deportable aliens identified
on them For exanple, did a Border Patrol agent engage in a
t horough i nvestigation of the deportee's enploynent history inthis
country and nake an independent finding that Garcia had enpl oyed
the illegal worker; or, did the agent put Garcia' s nane on the |-
213 because an illegal alien said that he worked for hinf? In the
absence of any factual basis in the record for determning the
means by which Garcia has been identified on Border Patrol

docunents as an enployer of deportable aliens, we agree with the

ALJ that Anaya's testinony fell "short of making the necessary
connection" between the |-213s and enpl oynent of illegal workers by
Garcia.

15 The Secretary once again cites Counterman, claimng that it
conpels us to reverse the district court. Specifically, she
asserts that in Counterman, "an ALJ based his holding that a [ Farm
Labor Contractor] had habitually hired illegal aliens solely onthe
testinony of one illegal alien witness and on [Border Patrol] | ogs
and sunmmaries introduced into evidence and testified to by a
conpliance officer." Count er man, however, does not thoroughly

di scuss the testinony surrounding the introduction of the | ogs and
summaries. W sinply do not know what testinony was introduced to
explain them |In any event, it goes w thout saying that we cannot
ook to the records in other cases to determ ne whether the
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3.

We have serious doubts that the precedi ng evidence, offered by
the Secretary, produced "nore than a nere scintilla" of proof that
Garcia enployed illegal workers with knowl edge. See Spellman, 1
F.3d at 360. 1In any event, there was additional evidence before
the ALJ, involving sone credibility determ nations.

When eval uating whether substantial evidence supports the
Secretary's conclusion, the "significance" of the ALJ's contrary
concl usi on "depends | argely on the i nportance of credibility in the
particul ar case." Uni versal Canera, 340 U S. at 496; see also
Texas World Svc. Co. v. NLRB, 928 F.2d 1426, 1431 (5th Gr. 1991).
The Secretary does not dispute the ALJ's credibility
determ nations; rather, she disagreed with the probative wei ght the
ALJ afforded the docunentary evidence. Accordingly, we attach
particular significance to the ALJ's credibility determnations in
this case.

Garcia testified that he never know ngly enployed illega
wor kers, and that when he becane aware that one was in his enpl oy,
he would fire the worker. The ALJ determined that Garcia was
"believable", and we attach significance to this credibility
determ nation

In addition, Vera, the TECI|iaison officer, testified that he
believed that Garcia never know ngly enployed an illegal worker.

Because Vera, a state officer, visited the fields in which Garcia's

Secretary's conclusion in this case is supported by substantia
evi dence.
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workers were enployed at I|east weekly for the purpose of
ascertaining those workers' |egal status, we attach particular
weight to this testinony. The ALJ stated that he gave "speci al
weight to M. Vera's testinony for the reason that he had no vested
interest in the outconme of this proceeding other than his own
reputation in this farmng comunity."” The ALJ questioned Vera
extensively; obviously, the ALJ's credibility determnation is
significant.

Because the ALJ found Vera and Garcia credible, their
testinony detracts from the weight to be afforded the evidence
presented by the Departnent. See Universal Canera, 340 U S. at 488
("The substantiality of evidence nust take i nto account whatever in
the record fairly detracts fromits weight."); Texas Wrld Svc.
928 F.2d at 1431. |In sum canvassing the record as a whole, as we
must, see Universal Canera, 340 U S. at 488, we hold that the
Secretary's conclusion that Garcia know ngly enployed illegal
wor kers is not supported by substantial evidence.

L1l
For the foregoing reasons, the judgnent is

AFFI RVED.

KING Circuit Judge, dissenting:
| concur inthe majority's interpretation of 29 U S.C. § 1816
(repeal ed 1986). However, because | believe that the record

contains substantial evidence in support of the Secretary of

- 15 -



Labor's determnation that Garcia knowngly hired or recruited
aliens not authorized to work in the United States, | respectfully
di ssent.
Statutory Interpretation

The threshold issue in this case i s whet her we nust accept the
Secretary's interpretation of 29 U S.C. § 1816 (repeal ed 1986) and
its acconpanyi ng regul ations. The Secretary argues that a farm
| abor contractor violates 8 1816(a) if he knows or should
reasonably know that he is hiring or recruiting aliens not
authorized to work in this country. Section 1816(a) by its own
ternms appears to nmake actual knowl edge that one is hiring
unaut hori zed aliens an elenent of a violation. Section 1816(b)
provides that a farmlabor contractor can conply with 8§ 1816(a) by
exam ning and relying in good faith on certain prescribed docunents
evi dencing that a prospective enployee is entitled to work in this
country. As the majority correctly points out, however, 8§ 1816(Db)
does not purport to be the only way for a farmlabor contractor to
conply with 8 1816(a). The Secretary argues that a presunption of
know edge should arise if a farm | abor contractor is found to be
enpl oying wunauthorized aliens in an area in which illegal
immgration of agricultural workers is w despread, and that this
presunption shoul d be rebuttable only by conpliance with 8§ 1816(h)
and its conpanion regulation, 29 CF.R § 500.59 (repealed)
(prescribing the docunents a farm |abor contractor nmay use to

verify enpl oynent status).



| agree with the majority that, in a proceedi ng brought under
8§ 1816, the burden of proving actual know edge remains on the
governnent at all tines. In the first place, this reading is
consistent wth the plain |anguage of the statute, while the
Secretary's interpretation is not. The case is analogous to

Contract Courier Servs., Inc. v. Research and Special Prograns

Admn., 924 F.2d 112 (7th Gr. 1991). That case also involved a
statute that proscribed certain conduct if done "knowngly." I|d.
at 113. The Departnent of Transportation, however, promulgated a
regul ation that included "should have known" w thin the neani ng of
"knew," and enforced its regulation against Contract Courier
Servi ces. Id. The Seventh Circuit reversed, holding that the
statute prohibited the Departnent of Transportation from
"obliterat[ing] any distinction between know edge and i gnorance."
Id. at 114. The court al so observed that "knew' and "shoul d have
known" may be equated if sonme rule of |aw penalizes a person's
failure to make inquiry. 1d. No such rule existed in that case,
however, and no such rule has been called to our attention in the
instant case. This is the key distinction between the instant case

and Counterman v. United States Dep't of Labor, 776 F.2d 1247

1248-49 (5th Gr. 1985), in which we enphasized that a regul ation
specifically inposed an affirmative duty of inquiry on farm | abor
contractors and that Counterman had not conplied wth that
regul ation. The regulation inplenenting 8 1816(b) did not inpose

such an affirmative duty.



The successor statute to 8 1816 al so sheds sone light on the
proper interplay between 88 1816(a) and (b). Section 1816 was
replaced by 8 U S.C. § 1324a of the Imm grati on Reformand Control
Act (IRCA). IRCA nuch |ike §8 1816 before it, generally prohibits
an enpl oyer fromknowi ngly hiring an unauthorized alien. 8 U S. C
8§ 1324a(a)(1)(A). Good faith conpliance with the prescribed
verification procedures is an "affirmative defense" to a charge
that one has hired or recruited unauthorized aliens. 8 U S.C. 8§
1324a(a)(3).1* The legislative history explains how the |RCA
affirmati ve defense works as follows. |If an enpl oyer proves that
he checked the required docunents and retained the attested
verification fornms, he has established a "rebuttable presunption”
that he did so in "good faith." At this point the burden shifts to
the governnent to prove |ack of good faith.

It should be noted that this is not an absol ute defense,

and the governnent could rebut the presunption by

offering proof that the docunents did not reasonably

appear on their face to be genuine, that the verification

process was pretextual, or that the enployer .

col luded with the enployee in fal sifying docunents, etc.

O course, even if the enployer does not seek to
establish an affirmati ve defense, the burden of proving

a violation of the hiring, recruitnment, or referral

prohibition always remains on the governnent--by a

preponderance of the evidence in the case of civil

penal ti es and beyond a reasonable doubt in the case of
crimnal penalties.
H R Rep. No. 99-682(1), 99th Cong., 2d Sess. 57 (1986), reprinted

in 1986 U S.C.C A N 5649, 5661. The close simlarity between the

® Interestingly, farmlabor contractors are given speci al treatnent
under | RCA. Conpliance with the prescribed verification procedures
is now nandatory for such  enpl oyers. 8 US.C 88§
1324a(a) (1) (B)(ii), 1324a(b).
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schene set forth in I RCA for nost enployers and that set forth in

8§ 1816 for farm labor contractors strongly suggests that they

shoul d operate the sane way. Thus, as the majority concl udes, the

burden of proving that Garcia had actual know edge that he was

hi ri ng unaut hori zed aliens remained at all tinmes on the governnent.
Substantial Evidence

| disagree with the majority's conclusion that there is no
substantial evidence in the record to support the Secretary's
finding that Garcia knowingly hired unauthorized aliens. The
maj ority concedes that evidence exists to support a finding that
Garcia hired illegal aliens. Wat the records | acks, according to
the mpjority, is substantial evidence that he did so knowi ngly. |
turn first tothe evidence that Garcia hired illegal aliens because
t he sheer volune of that evidence, in ny view, raises an inference
that he did so know ngly. Under the substantial evidence standard,
the Secretary was entitled to draw that inference, and under the
applicable standard of appellate review, we should defer to her
decision to do so.

Two witnesses testified at the hearing before the ALJ that
they were Mexican citizens not authorized to work in this country
and that they had worked for Garcia. Texas Enpl oynent Comm ssion
Agent Eli Vera also testified that he repeatedly found unaut hori zed
aliens working for Garcia (up to four or five on any given day) and
that he informed Garcia of his discoveries on nultiple occasions.

The exact nunber of unauthorized aliens that Garcia actually

hired during the period in question is nore difficult to discern.
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By stipulation, several governnent exhibits were admtted into
evidence. One exhibit was a collection of sone forty |-213 forns,
all dated April 11, 1985, many of which listed Garcia as the
enpl oyer of deportable aliens. Anot her was a list of nanes of
aliens deported during the period of the investigation totalling
sone 1800 nanmes in all. The person who conpiled the list testified
that the list included the nanes of only those deported aliens
whose [-213 forns |listed Garcia as their enployer. A second I|ist
showed t he nanes of those unauthorized aliens whose nanes appeared
on the first list nore than once--al nost 300 nanes. The majority
gi ves slight credence to these exhi bits because the governnent did
not offer evidence to explain howthe agents who prepared the |-213
forms determned that Garcia was the enployer of the particular
alien being deported. Admttedly, this evidence would carry far
more weight if it were supported by the independent investigation
of a border patrol agent than if it were nerely the product of a
brief interrogation of anillegal alien just prior to deportation.
Wt hout such support, it is difficult to attach a great deal of
weight to the Secretary's docunentary evidence. Nevertheless, |
believe that a reasonable mnd could accept the docunentary
evi dence as adequate to support the conclusion that Garcia enpl oyed
numer ous unaut hori zed aliens, and that he in fact enpl oyed many of
them on nore than one occasion. These conclusions in turn permt

the i nference that Garcia enpl oyed unaut hori zed al i ens knowi ngly. Y

7 Many courts, it nmay be noted, accept "willful ignorance" as the
equi val ent of know edge. See, e.q., Garcia v. Donovan, 101 Lab.
Cas. § 34,574 (CCH) (MD. Fla. 1984) (interpreting 8 1816). See
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Thus, on the whole, | believe that substantial evidence
supports the Secretary's finding in this case. The substantia
evi dence standard, it is well known, is a very | ow standard i ndeed.
It requires evidence that anounts to nore than a nere scintilla,
but | ess than a preponderance. Additionally, under the substantia
evi dence standard we may not rewei gh the evidence, nor may we try
the issues de novo. Conflicts in the evidence are for the

Secretary to resolve, not the courts. Spellman v. Shalala, 1 F.3d

357, 360 (5th Cr. 1993). In any event, the conflict in the
evidence in the instant case is not great. Garcia denied any
know edge of the fact that he was enpl oyi ng unaut hori zed aliens, a
deni al belied by the evidence that he actually enpl oyed such aliens
in droves. |If the governnment's evidence is accepted that Garcia
enpl oyed sonme 1800 wunauthorized aliens during the period in
question, this amobunts to sone 36% of his total work force during
that tine. The Secretary was entitled to trust the docunentary
evidence as circunstantial evidence of Garcia' s know edge over
Garcia's self-serving denial. The Secretary was also entitled to
di scount Vera's testinony that Garcia | acked such know edge. Even
if we take Vera's credibility for granted, he could not have had
direct knowl edge of Garcia's nental state, and in fact he testified

only that he had no reason to believe that Garcia had ever

knowi ngly or intentionally enployed any illegal aliens. The
generally Robin Charl ow, WIIful lgnorance and Crim nal

Cul pability, 70 Tex. L. Rev. 1351 (1992).
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Secretary could reasonably have resolved the conflict in the
evi dence agai nst @Garci a.

As the majority notes, the disagreenent between the ALJ and
the Secretary does not nodify in any way the substantial evidence

st andar d. See Universal Canera Corp. v. NLRB, 340 U.S. 474, 496

(1951). Although Garcia's credibility was certainly a factor in
the ALJ's decision that the Secretary could not lightly dismss,
she was entitled to discount it in light of the conflict between
Garcia's testinony and the "obvious inferences fromthe renai nder

of the record.” Delchanps, Inc. v. NLRB, 588 F.2d 476, 480 (5th

Cr. 1979). The Secretary is not bound to accept an ALJ's
credibility determ nation over conflicting evidence, particularly
when the ALJ relies on "testinony given by an interested wtness,

relating to his own notives." Russell-Newan Mg. Co. v. NLRB, 407

F.2d 247, 249 (5th Gr. 1969). Thus, the ALJ's credibility
determ nation as to Garcia was not binding on the Secretary in the
instant case. The ALJ's credibility determnation as to Vera was
certainly not binding; Vera's testinony, after all, was necessarily
limted to his own beliefs about Garcia's know edge.

Because a reasonable m nd coul d accept the evidence presented
by the governnent as adequate to support the conclusion reached by

the Secretary, her findings should be affirned. Selders .

Sullivan, 914 F.2d 614, 617 (5th Gr. 1990).



