IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8343

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
HENRY DAVI D THOVAS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(May 11, 1993)

Bef ore W ENER, BARKSDALE, and DEMOSS, Circuit Judges.
WENER, Circuit Judge:

Def endant - Appel | ant Henry Davi d Thonmas appeal s his conviction
of possession of firearns by a previously convicted fel on under 18
US C 8§ 922(g)(1l). He asserts that because, under Texas |law, his
prior Texas felony conviction does not bar the firearns possession
for which he was convicted in federal district court, his federal
prosecution was barred by the exceptions to 8 922(g) (1) created by
18 U.S.C. 8§ 921(a)(20), the Firearm Owmers Protection Act of 1986
(FOPA) . 1 Di sagreeing with Thomas's reasoning and finding no

reversible error, we affirm

1 Pub. L. No. 99-308, 100 Stat. 449 (1986).



I
FACTS AND PROCEDURAL HI STORY

Thomas was originally indicted on one count of possession of
a firearm by a convicted felon under 8§ 922(g) in Cctober 1991.
That indictnment was dismssed on Thomas's notion because his
predi cate state felony conviction had been set aside under Kansas
law. 2 In January 1992, Thonmas was again indicted for violating 8§
922(g)))this time on four counts.® The predicate state felony
conviction for this indictnent was a 1959 Texas conviction for
"felony theft,” a non-violent felony in Texas.

Thomas argued to the district court, and he asserts on appeal,
t hat the governnent coul d not properly prosecute hi munder § 922(9)
because he had not lost the right to possess a firearmunder Texas
law as a result of his felony conviction. |In Texas, possession of
a firearmby a non-violent felon is not proscribed. Only a violent
felon is prohibited from "possess[ing] a firearm away from the
premnm ses where he [or she] lives."* Thomas reasons that, as he is
not prohibited frompossessing a firearmunder Texas |aw, his civil

ri ghts have been fully "restored" for the purposes of §8 921(a)(20),

2 See 18 U.S.C. § 921(a)(20).

3 The guns that Thonas possessed were seized from four
sources. On August 30, 1991, Thomas sold a sem -automatic pistol
to a Drug Enforcenent O ficer. That sale was the only act of
possession nentioned in the 1991 indictnment, and it was the basis
of the first count of the 1992 indictnent. On Cctober 7, 1991,
agents fromthe Bureau of Al cohol, Tobacco, and Firearns (ATF)
executed three search warrants, finding guns at Thomas's
resi dence, his business, and in his autonobile. Those guns were
t he bases of counts two, three, and four of the 1992 indictnent.

* Tex. PenaL CobE ANN. 8§ 46.05 (West 1989).
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and thus he is not subject to conviction under § 922(q9).
The district court denied Thomas's notion to dismss the
i ndi ctment based on that argunment, and the jury convicted him on

all four counts. Thomas tinely appeal ed.

I
ANALYSI S
In his appeal, Thomas relies on two theories. Hs primary
argunent is that, as he was not prohibited from possessing a
firearmunder Texas | aw, he could not and did not violate §8 922(Q).
He al so asserts that his re-indictnment under 8§ 922(g) with four
count s))as opposed to one in the original indictnent))denonstrates
prosecutorial vindictiveness, thereby violating his due process

rights. W address these argunents in inverse order.

A. Prosecutorial Vindictiveness

The original indictnment was dism ssed because the prior
conviction on which it was based))t he Kansas convicti on))had been
set aside and thus was not available as a predicate of fense under
8§ 922(g). Thomas states that during the plea negotiations under
the first indictnent, the prosecutor had assured Thomas that if he
would plead guilty to the one count of violating 8 922(q),
predi cated on the Kansas felony conviction,® the government woul d

not charge himw th the other violations of which it had evi dence.

> W note that it is not clear fromthe record whether the
Kansas convi ction woul d be an acceptabl e predi cate of fense under
8§ 922(g). See our discussion bel ow.
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Thomas argues that because he asserted his right to be charged
properly under 8§ 922(g), the prosecutor vindictively raised the
stakes in the second indictnent. Thomas concedes that this claim
was raised for the first tine on appeal. As no manifest injustice
Wil result from Thomas being charged additionally wth federa

firearnms crines he clearly commtted, we reject his vindictiveness

claim?®

B. Texas Felons with @Quns

The principal thrust of Thomas's insistence that he was
wrongfully convicted under § 922(g) is that when the |law of the
state that obtained the predicate felony conviction does not
proscri be possession of a firearmat the tinme and in the manner at
i ssue, federal |aw does not crimnalize such possession. Although
this issue, which involves the interaction of states' laws with §8
921(a)(20) and 922(g)(1), has been addressed by several other
federal circuit courts, it is a matter of first inpression in our
court. And, as this question is purely a legal one, our reviewis
pl enary.

Under 8 922(g)(1) it is unlawful for anyone "who has been

convicted in any court of a crinme punishable for a term exceedi ng

6 See United States v. Lopez, 923 F.2d 47, 49 (5th
Cir.)(citing United States v. Brunson, 915 F. 2d 942, 944 (5th
Cir. 1990)), cert. denied, = US _ , 111 S. . 2032 (1991).
Concerning the nerits of Thomas's vindictiveness argunent, see
United States v. Goodwi n, 457 U. S. 368, 376-80 (1982);
Bordenkircher v. Hayes, 434 U S. 357, 362 (1978); United States
v. Mlina-lguado, 894 F.2d 1452, 1453-55 (5th Gr.), cert.

deni ed, 498 U.S. 831 (1990).




one year . . . [to] possess . . . any firearm. . . which has been
shi pped or transported in interstate commerce."’ As our col |l eagues
on the Fourth GCrcuit have accurately observed, however, "[t]he
clarity of [8 922(g)(1)] is clouded by 18 U. S.C. § 921(a)(20)."8
Section 921(a)(20) was added to the Federal Gun Control Act by FOPA
in 1986 to give federal effect to state statutes that fully
"restore" the civil rights of convicted felons when they are
released from prison, or are granted a pardon, or have their
convi ctions expunged. In effect, FOPA gave the states' statutes
federal effect by allowng the state that obtained the conviction
to determne eligibility of the felon to possess a firearmw thout
violating federal |aw.?®

Since its enactnent, 8 921(a)(20) has been an i ntegral el enent
of the definition of "felony" or, nore precisely, of the term
"crime punishable by inprisonnent for a term exceedi ng one year"
found in 8§ 922(g)(1). It provides:

What constitutes a conviction of such a crinme shall be

determ ned i n accordance with the | aw of the jurisdiction

i n which the proceedi ngs were held. Any conviction which

has been expunged, or set aside or for which a person has

been pardoned or has had civil rights restored shall not

be considered a conviction for purposes of this chapter,

unl ess such pardon, expungenent, or restoration of civil

rights expressly provides that the person nmay not ship,
transport, possess, or receive firearns.1

718 U.S.C. 8 922(g)(1) (1988 & Supp 1992).
8 United States v. Essick, 935 F.2d 28, 29 (4th Cr. 1991).

° See United States v. Cassidy, 899 F.2d 543, 546-49 & nn.
9, 11 (6th Cr. 1990).

1018 U S.C.S. 8§ 921(a)(20) (Supp. 1992) (enphasi s added).
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Thomas asserts that his civil rights have been "restored" under the
Texas Penal Code because he is not prohibited by state [aw from
possessing a firearm Before addressing his claim we shall

anal yze the rulings of the other circuit courts on this matter.

1. Background
The Fourth Circuit construed state law interaction with 8

921(a)(20) in United States v. Essick! and United States v.

Et heri dge. 2 In Essick, that court reversed a conviction of
possession of a firearmpredi cated on a North Carolina conviction.
The court |ooked to North Carolina' s prisoner release statute
whi ch provided that upon the unconditional discharge of an i nmate
by the state departnent of corrections, the "rights of citizenship
[that were] forfeited, shall [be] restored,"” and the "agency or
court having jurisdiction over the person whose rights are restored
[shall] automatically and inmmediately issue a certificate
evi dencing the restoration of such rights."*® The Essick court held
that the mandatory issuance of the certificate and the explicit
restoration | anguage of the statute "clearly restored the general
citizenship rights of an ex-felon, and that such restoration

included the limted right to possess firearns."! The court held

11935 F.2d at 30.

12932 F.2d 318, 322 (4th Cr.), cert. denied, 112 S. C.
323 (1991).

13 Essick, 935 F.2d at 30 (citing and discussing N C. Gen.
STAT. 88 13-1, 13-2 (1986)).

14 1d. (enphasis omitted).



t hat because the governnent had failed to prove that Essick's right
to possess firearnms under North Carolina law was |imted))after
five years North Carolina felons have the unlimted right to
possess firearnms))he could not be convicted under 8§ 922(q).

By contrast, that same circuit court in Etheridge held that
Virginia's statutes had not restored the rights of a convicted
felon to possess a firearm The court did not describe either the
state statute or any certificate issued by the state specifically
restoring the rights of rel eased felons. W construe such silence
to indicate that no general restoration of rights statute or
certification provision existed in Virginia at the tine. The
Et heridge court noted that a procedure was contained in the
Virginia Code wunder which a convicted felon mght proceed
affirmatively to seek restoration of his right to possess a
firearm?® That procedure was not automatic, however, and Et heri dge
had not availed hinself of it. For those reasons, anobng others,
the court held that for purposes of 8§ 921(a)(20) his civil rights
had not been "restored" under Virginia |aw because his right to
carry a firearm had not been restored; thus, his conviction under
8 922(g) (1) was not obtained in error.

In United States v. Erwin,® the Seventh Circuit held that the

applicable provisions in Illinois did not "restore" convicted

felons' rights to possess firearns. The 1Illinois statutes

15 Et heridge, 932 F.2d at 322-23.

16 902 F.2d 510, 512-13 (7th Gir.), cert. denied, 498 U.S.
859 (1990).




contained only a negative option: Upon release from prison, a
felons' rights would be restored automatically unless a particul ar
authority proscribed restoration. As the state's firearns
licensing authority did not authorize the licensing of guns to
convicted felons, their rights were not in fact restored. The
Erwin court held that possession of a firearm by a felon whose
predi cate conviction was obtained under Illinois |law would be a
violation of 8§ 922(g)(1).

The Sixth Crcuit addressed the restoration issue in United

States v. Cassidy, and reversed the dism ssal of a count under §

922(9g)(1). The Cassidy court exam ned Chio | aw, whi ch nandat ed t he
i ssuance of a "Restoration Certificate" that "restored 'the rights
and privileges forfeited by conviction; nanely the right to serve
on juries and hol d of fices of honor, trust, or profit."'" Al though
the certificate "was silent <concerning firearns,”" Ohio |aw
specifically provided that convicted felons could not possess
firearns.!® The court analyzed which rights needed to be restored
to a convicted felon for his or her "civil rights" to be consi dered
restored for purposes of 8§ 921(a)(20).?® The court found that
Cassidy's civil rights had been restored, but that he was subject

to conviction under 8§ 922(g) "because he was expressly restricted

17 Cassidy, 899 F.2d at 544.
18 | d. at 545 n.5.

19 This is discussed nore below. See infra notes 24-25 and
acconpanyi ng text.



under state law from possessing a firearm"2° W read Cassidy as
ruling that to be protected by 8 921(a)(20) froma convicti on under
8§ 922(g)(1) the felon nust have all of his civil rights "restored"
and not be prohibited by any provision of law of the state of
conviction from possessing a firearmas well.

Two other circuits that have addressed this issue are the
First and the Ninth. The Ninth Crcuit adopted a substantial part
of the reasoning of the Sixth Grcuit's Cassidy opinion; the First
Circuit has struck off in another direction. In reaching their
respective decisions, the Ninth Grcuit determned that "Congress
had [unanbi guously] manifested its intention,"?? and the First
Circuit "read the plain |anguage of 88 921(a)(20) and 922(g) (1), as
well as the legislative history."?? Despite reading the sane
unanmbi guous material, however, the twd courts reached very
different results.

In United States v. Gonez, the NNnth Grcuit perfornmed a two-

20 Cassidy, 899 F.2d at 550. As was pointed out in Erwn,
902 F.2d at 512-13, the correctness of part of the Sixth
Circuit's holding is questionable. The Cassidy court stated, by
way of a footnote, that a convicted felon who received a general
restoration of rights certificate, which was restricted by a
state law that prohibited possession of a firearmby a convicted
felon, could be prosecuted under 8 922(g)(1) even though he was
not given notice of the restriction. 899 F.2d at 549 n.5.
Consi dering the "expressly provides" | anguage pointed to by the
Erwn court, 902 F.2d at 513, we have lingering doubts about this
hol ding of the Sixth Crcuit. See infra notes 36-38 and
acconpanyi ng text.

2l United States v. Gonez, 911 F.2d 219, 221 (9th Gr.
1990) .

2 United States v. Ranpbs, 961 F.2d 1003, 1008 (1st Cir.),
cert. denied, 113 S. . 364 (1992).
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step anal ysis. First, it focused on which "civil rights" were
referred to in the phrase "had civil rights restored" and whet her
essentially all of those civil rights had been restored to the
felon by the subject state. Finding that they had, the court then
sought to determ ne additionally whether "such . . . restoration of
civil rights" by the subject state "expressly provides that [a
convicted felon] may not ship, transport, possess, or receive
firearns. "2

In discussing first the neaning of the words, "had civi
rights restored,” the Gonez court stated:

To determne whether a convicted felon's civil

ri ghts have been restored within the neaning of section

921(a)(20), we |look to the whole of state |aw I n

enacting section 921(a)(20), "[t]he intent of Congress

was to give effect to state reforns with respect to the

status of an ex-convict. A narrow interpretation

requiring that we look only to the docunent, if any,

evidencing a restoration of rights, would frustrate the

i ntent of Congress."

There need not be a "full" restoration of rights.

"If Congress had intended a requirenent of a conplete

restoration of all rights and privileges forfeited upon

conviction, it could easily have so stated." Congress

chose not to inpose such a requirenent.?
To determ ne what group of restored rights would be I ess than a
"full" restoration yet constitute a sufficient restoration to neet
the requirenents of 8§ 921(a)(20), the Nnth Grcuit has | ooked to
the Cassidy opinion. |In Cassidy the Sixth Grcuit had stated:

Congress intended to enconpass those rights accorded to

an individual by virtue of his [or her] citizenshipin a
particul ar state. These rights include the right to

218 U.S.C. § 921(a)(20).

24 911 F.2d at 220 (citations omtted)(quoting Cassidy, 899
F.2d at 548-49).
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vote, the right to seek and hold public office and the
right to sit on a jury.?

Havi ng thus elected to follow Cassidy, the Ninth Grcuit now | ooks
to see whether the state of conviction of the predicate offense
restores the felon's rights to vote, to hold public office, and to
serve on a jury, to determ ne whether the felon's "civil rights"
have been restored.

The Gonez court therefore exam ned the |daho | aw concerning
the rights of released prisoners. Section 18-310 of the |Idaho code
expressly "restore[s] the full rights of citizenship" of rel eased
felons. Also, the court interpreted the |aws of Idaho as all ow ng
di scharged felons to vote and serve on juries.?® This was
sufficient for the Ninth Grcuit to find that Gonez's civil rights
had been restored for purposes of 8§ 921(a)(20).

After thus determning that Gonez's civil rights had been
restored, the Ninth Crcuit |ooked to see whether the I|daho's
restoration of rights "expressly provide[d] that the [convicted
felon] may not ship, transport, possess, or receive firearns,"?
reasoning that if it found that Idaho law placed no such
restriction on convicted felons, the fel ons woul d not be subject to

conviction under 8§ 922(gq). Fi nding that I|daho placed no such

% Cassidy, 899 F.2d at 549, quoted in United States v.
Dahns, 938 F.2d 131, 133 (9th Cr. 1991). The Dahns court
interpreted M chigan prisoner release statutes and was | ater
di sagreed with on its interpretation of them See United States
v. Driscoll, 970 F.2d 1472, 1478-79 (6th Cr. 1992).

26 Gonez, 911 at 221.
2718 U.S.C. § 921(a)(20).
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restriction on convicted felons, the court held that Gonez's
conviction "nmust [be] overturn[ed]."?8
The First GCrcuit read the "plain | anguage" of § 921(a)(20)

quite differently. The defendant in United States v. Ranps?® ar gued

that "because as a convicted m sdeneanant in Missachusetts, he

never lost any of his civil rights except, tenporarily, for the

period of his probation term™ his rights had been restored ipso
facto.3® The court reviewed the operation of the Mssachusetts
st atutes, under which the convi cted m sdeneanant was never stri pped
of his civil rights (e.g., the rights to vote, hold public office,
be a police officer, or carry a firearm except while actually in
custody or on probation. The court framed the issue as

whet her an individual residing in a jurisdiction which

does not strip him or her of any civil rights as a

col | ateral consequence of conviction shoul d be deened, as

appel l ant urges, to have had his civil rights "restored"

for the purposes of 8§ 922(a)(1) [sic], after having

served hi s/ her sentence.

The Ranpbs court analyzed the word "restored" and determ ned
that a "restoration” of civil rights did not occur for purposes of
8§ 922(g)(1) if the state nerely released the prisoner. The court
concl uded t hat, even t hough))i n a general sense))the convict's civil

rights are "recovered” upon rel ease fromprison, to interpret that

general, passive recovery of rights as co-extensive wth 8§

28 911 F.2d at 222.

2 961 F.2d at 1006.

30 |d. at 1007. Although Ranpbs's two prior convictions were
classified m sdeneanors under Massachusetts |aw, they each
carried maxi num sentences of two and a half years and thus
qual i fied under 8§ 922(g)(1)'s "nore than one year" definition.

12



921(a)(20)'s provision that the prisoner has not been convicted for
pur poses of 8§ 922(g)(1) if he or she has actively "had civil rights
restored,” would effectively "nmak[e] the exception so broad as to
swal | ow 8 922(g) entirely."* The Ranbs court stated that "[t]he
point [of 8§ 921(a)(20)] is not just that civil rights were never
| ost, but t hat, followi ng conviction, such rights were

affirmatively restored. "% As Ranpbs's civil rights had never been

affirmatively "restored" by the Commonweal th of Massachusetts, his
possession of a firearmviolated §8 922(g)(1).

The principal difference between the First Grcuit's approach
in Ranbs and the Ninth Grcuit's approach in Gonez is that the
First Crcuit flatly requires an "affirmative[] restor[ation]" of
civil rights if the defendant is to cone within the anmbit of §
921(a)(20)%% that court sinply refuses to address the rhetorica
question "how could a jurisdiction ever 'restore' civil rights to
a felon or m sdeneanant whose rights were never forfeited?"))while
the NNnth Crcuit "decline[d] to accept the governnent's suggestion
that the federal statute only recogni zes restoration by individual
affirmative act."** W find nore persuasive the Ninth Crcuit's
hol ding that an "affirmative act” or restoration is not required by
8§ 921(a)(20), agreeing that "[i]f Congress intended to require an

individual affirmative act of restoration by the state, Congress

1 1d. at 1008 n. 6.

32 1d. at 1008 (enphasis added).
3| d.

3 Gonez, 911 F.2d at 221.
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could have so provided."®*® Wth all due respect for the nicely
reasoned opinion in Ranbs, we find ourselves unable to enbrace an
interpretation that results in convicting a person under 8§ 922(9)
who has never lost his civil rights and who is not prohibited by
the state from possessing a gun while sinultaneously i nmmunizing
from such a conviction one who was stripped of his civil rights,
including gun possession, but has subsequently had them
affirmatively "restored.” W are sinply unwilling to pass through
t he | ooki ng gl ass into such a Wonder| and, when, as here, we are not
absolutely forced to do so.
For purposes of the instant case, the operative words of §
921(a)(20) provide: "Any conviction . . . for which a person
has had civil rights restored shall not be considered a

conviction for purposes of this chapter We are convi nced
that if, upon release from prison, the suspension of a convicted
felon's rights to, inter alia, vote, hold public office, and sit on
a jury evaporates i pso facto, sinply because he or she ceases to be
in custody or on probation, such felon's civil rights have been
restored for purposes of 8§ 921(a)(20). Sinply because those rights
are reinstated automatically by operation of law, they are no | ess
"restored” than are such rights that have been resurrected by an
"affirmative act" of the state.

Remai ning faithful to the NNnth Grcuit's two-step approach,

when henceforth we find that the state which obtained the

underlying conviction revives essentially all civil rights of

% 1d.
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convicted felons, whether affirmatively wth individualized
certification or passively wwth automatic reinstatenent, we shal
then determ ne whether the defendant was neverthel ess expressly
deprived of the right to possess a firearmby sone provision of the
restoration law or procedure of the state of the wunderlying
conviction. To determ ne whether such a state's | aw does or does
not "expressly provide[] that a person may not ship, transport,
possess, or receive firearns," in the case of an affirmative or
active restoration (wth certificate), we shall cleave to the
reasoni ng of the Seventh Grcuit inits Erwn opinion, for we agree
t hat

[iI]f the state sends the felon a piece of paper [or

certificate] inplying that he is no |onger "convicted"

and that all «civil rights have been restored, a

reservationin a corner of the state's penal code can not

be the basis of a federal prosecution. A state nust tell

the felon that [firearns] are not kosher. 3
In the case of passive (or automatic) restoration of civil rights,
however, we cannot di sabuse oursel ves of sone naggi ng concerns with
the Seventh GCrcuit's reasoning. In Erwin, that court stated:

When, however, the state sends no docunent granting

pardon or restoring rights, there is no potential for

decepti on, and the question becones whether the

particular civil right to carry guns has been restored by

[ aw. 37
The court in Erwn went on to hold that, in the case of passive
restoration of civil rights, "the |l anguage [restricting the felon's

right to possess firearns] is no |l ess express when codified [in a

3 Erwin, 902 F.2d at 512-13.

37 1d. at 513 (citing United States v. Kolter, 849 F.2d 541
(11th Cr. 1988)).
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different part of the state's statutes than the restoration]."38
Were such a fact situation before us today we would find this
expansive reasoning from Erwn difficult to square wth that
unanbi guous |anguage of 8§ 921(a)(20), which declares that a
conviction for which a person had civil rights restored cannot
serve as the predicate for a conviction under 8 922(g) "unl ess such

restoration of civil rights expressly provides that the

person may not ship, transport, possess, or receive firearns."3
But as this issue clearly is not precisely before us, we shall
neither accept nor reject this part of the Erwin decision,
pretermtting a holding on this facet of that opinion until the
time in the future when this court nmust take a position on it, one

way or the other, in order to decide the case then before it.

2. Thomas and Texas Law

Thomas insists that his civil rights were "restored" by
operation of Texas |aw. He argues that, as Texas does not deny
non-violent felons the right to possess firearns foll ow ng rel ease
from custody, his civil rights were restored for purposes of 8§
921(a) (20). We di sagree. Thomas confuses the specific non-
prohi bition of possession of afirearmwith the general restoration

of all or essentially all civil rights. In their briefs to this

3 |d. The court reasoned that West Publishing, not the
State of Illinois, actually "codified" state laws, and that it
sinply does not matter in the case of a passive restoration where
West places the statute that restricts the felon's ability to

possess a firearm
3% 18 U.S.C. 8§ 921(a)(20) (enphasis added).
16



court, neither party di scussed Texas's rul es concerning a convicted
felon's right to vote, hold public office, or serve on a jury; nor
did they discuss generalized restoration of civil rights under
Texas | aw. Nevert hel ess, our independent research reveals that
Texas neither actively nor passively restores all or essentially
all of the civil rights of crim nal s))even non-vi ol ent fel ons))upon
release fromjail.* W find instead that Texas | aw provides for
neither the passive, automatic reinstatenent of all civil rights
(as M nnesota was represented to do during the debate on the bil
t hat was passed as FOPA*) nor the active or affirmative revival of
such rights by issuance of a certificate of restoration of all
civil rights of convicted felons foll owi ng rel ease fromcust ody and
conpl eti on of probation (as does North Carolina*).

We al so find that Texas does not restore to any fel on, whet her

violent or non-violent, the three civil rights considered key by

40 The current provisions of Texas |law that regul ate the
information contained in the rel ease given to departing prisoners
do not mandate any broad restoration of rights. See Tex. Gov' T
CooE ANN. 8 501. 016 (West 1990 & Supp. 1993). Neither did the
Texas provisions in effect when Thonmas was rel eased from prison
in 1959 contain such broad provisions. See Tex. Rev. QvV. STAT.
ANN. art. 6166z1 historical note (West 1970 & Supp. 1993).

Conpare N.C. GeN. StAT. 88 13-1, 13-2 (1986), cited and discussed
in Essick, 935 F.2d at 30.

41 See Cassidy, 899 F.2d at 548-49 (quoting and discussing
the coments of Senator Durenberger, 132 Cong. Rec. Sl14,974
(daily ed. Cct. 3, 1986)).

42 Essick, 935 F.2d at 30; see Kolter, 849 F.2d at 541-42
(holding, inter alia, that as the Georgia board of pardons and
parol es had "unqualifiedly restored all the civil and political
rights Kolter had lost as a result of [his conviction],"
presumabl y under statute or by certificate, his rights had been
restored for 8§ 921(a)(20) purposes).

17



the Ninth and Sixth Circuits))the rights to vote,* hold public
office,* and serve on a jury.* For purposes of the instant
inquiry, then, Texas (and therefore Thomas) fails to neet nuster
under any of the approaches of the several circuits that have

addressed the concept of restoration of civil rights as

contenplated in § 921(a)(20).

It is certainly true, as Thonmas contends, that Texas does not
prohi bit possession of firearns by persons convicted of non-viol ent
felonies. The sole prohibition of firearns possession by felons
applies only to persons convicted of violent felonies; and even
they nmay possess firearns within their own residences.* |t does
not follow, though, that Texas's failure to deny Thonas the right
to possess firearns is the functional equivalent of restoring his
civil rights. Such an interpretation sinply runs counter to any
court-approved readi ng of 8§ 921(a)(20).

That statute, as we have noted, provides that

[a]ny conviction . . . for which a person . . . has had
civil rights restored shall not be considered a

43 See Tex. ELec. CobE ANN. 88 11.002(4)(A), 13.001(A) (4)(A
(Supp. 1993).

4 See TeEx. ELec. CobE ANN. 8§ 141.001(4) (WesT 1986) .
4 See TEX. Gov' T CobE ANN. 8§ 62. 102 (West 1988).

4 The rel evant part of the Texas penal code provides:
8 46.05. Unlawful Possession of Firearm by Fel on

(a) A person who has been convicted of a felony
i nvol ving an act of violence or threatened violence to
a person or property commts an offense if he possesses
a firearmaway fromthe prem ses where he |ives.

(b) An offense under this section is a felony of the
third degree.

TeEX. PeENaL CoDE ANN. (West 1989).
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conviction for purposes of this chapter, unless such . .
restoration of civil rights expressly provides that the
person may not ship, transport, possess, or receive
firearns. 4
The circunstance presented by the instant case is precisely the
opposite of the one described in the statute: |In the absence of
the restoration of essentially all civil rights of the convicted
fel on as defined for purposes of § 921(a)(20), the felon's isol ated
right to possess a firearmis of no inport whatsoever. |n other
wor ds, even though a generalized restoration of the felon's core
civil rights, such as voting, holding public office, and serving as

ajuror, insulates the felon fromguilt under 8§ 922(g) (1) by virtue

of 8 921(a)(20) if (but only if) the state in question does not

expressly prohibit gun possession, the converse does not follow.
The isolated right to possess firearns, in the absence of
restoration of such core civil rights as well, does not inmunize
convicted felons from§8 922(g) guilt. |[If the felon has not "had
civil rights restored,” it sinply does not matter what the state
| aw provi des concer ni ng possession of firearnms. Therefore, only if
we had found that Texas did restore Thonmas's civil rights would we
have needed to determ ne whether Texas expressly prohibited him
from possessing firearns.

We recogni ze that both the Gonez interpretation by the Ninth
Circuit, which (in conbination with the teachings of Erwin) we
adopt today, and the Ranbs interpretation by the First Crcuit can

| ead to anonmal ous results and to a consi derable | ack of uniformty,

718 U.S.C. § 921(a)(20).
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dependi ng on the purely fortuitous fact of which jurisdiction anong
the fifty states obtained the predicate conviction under
exam nation. Actual or potential aberrant results, however, do not
excuse reading (or witing) anything into or out of a statute that
Congress has so consciously adopt ed.

We recognize also that the result produced here, by our

follow ng of the Gonez/Erw n approach, could be seen as running

counter to sone of the legislative history of FOPA. For exanple,
Senat or Hatch, speaking in favor of FOPA, asserted that "S. 49
grants authority to the jurisdiction (State) which prosecuted the
individual to determne eligibility for firearmpossession after a
felony conviction or plea of guilty to a felony."*® One could
fairly argue that, given the Texas | egislature's determ nation that
Yeven without having their civil rights restored))violent felons
should be allowed to possess firearns in their homes and non-
violent felons should be allowed to possess firearns w thout any
restrictions (unm stakably the effect of § 46. 05 of the Texas Penal
Code), the federal governnent should not inpose its own stricter

crime of felon in possession of a firearm In witing 8

48 99th Cong., 1st Sess., 131 Cong. Rec. S8,689 (daily ed.
June 24, 1985), quoted in Cassidy, 899 F.2d at 549 n.11. Justice
Scalia, continuing his attack on what he views as needl ess
citation to legislative history, has recently rem nded the courts
that just about any interpretation of an act can be supported
wth a quote fromthe legislative history. See Conroy v.
Ani skoff, 113 S. C. 1562, 1567-72 (1993)(concurring in the
judgnent). W note that, though the application of our
interpretation of the statute to different states' laws wll
produce anomal ous results, those results could not be considered
"mani festly unintended [or] profoundly unwise." See id. at 1567
n.12 (majority opinion).
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921(a)(20), however, Congress did not speak in terns of "if the
State all ows possession of firearns by a convicted fel on, we shal

not make it a crine." Rather, Congress enployed the terns "civil
rights" in a manner that eschews any possibility of equating the
narrow concept of a state's non-prohibition of firearm possession
wththeinfinitely broader concept of restoration of civil rights.
W agree entirely with the conclusions of the Sixth and Ninth
Circuits that "civil rights,” as used in § 921(a)(20), nust nean
much nore than sinply the single, narrow right to possess a

firearm

11
CONCLUSI ON

Thomas's argunent))that, as Texas does not prohibit the
possession of a firearm by one convicted of a non-violent felony,
his civil rights have been "restored" for purposes of 8§
921(a) (20)))fails. Under our reading of FOPA, Texas neither
actively nor passively restores the civil rights of persons
convicted of such felonies nerely by permtting them to possess
firearnms or by not declaring their possession of firearns to be
unl awf ul . Thomas therefore gets no benefit from the applicable
provi sions of § 921(a)(20).

Thomas' s ot her clai m)that he was vindictively prosecuted))is
raised for the first tinme on appeal and is tested for plain error
only. This claimis evidenced by nothing nore than the bald fact

t hat the governnent increased the nunber of firearns counts brought
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against him fromone in the original indictnent to four in the
second indictnent. Thonmas has presented no material evidence of
vi ndi ctiveness in connection wth his re-indictnment; neither has he
denonstrated that a manifest injustice would result here. W thout
nmore, this claimalso fails))there is no plain error.

For the foregoing reasons, Thomas's conviction and sentence

are

AFFI RVED.
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