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EDITH H JONES, G rcuit Judge:

Appel lants Maury Kenp, Perry Pressley, and Donna
Frydenl und were convicted of bank fraud, in violation of 18 U S. C
8§ 1344(1), and of conspiracy to commt bank fraud, in violation of

18 U.S.C. 8 371. Al three were sentenced to terns of inprisonnent

and were ordered to pay restitution of approximately $1.5 mllion.
Kenp and Pressley challenge their sentences. Pressl ey and
Frydenl und challenge their convictions. Finding no reversible

error, we affirm
l.
In late 1989, Kenp owned three car dealerships in
California. Frydenlund served as conptroller and general nmanager
of those businesses. Pressley, based in E Paso, was the

conptroller for Kenp G oup, a holding conpany for Kenp's busi ness



entities, including the three California car deal erships. Pressley
was Kenp Group's only enployee and prepared financial statenents,
si gned checks, and ran errands for Kenp.

Kenp Group had a checking account at MBank in El Paso.
The three California deal erships had accounts at First Interstate
Bank in California. As the businesses began to fail in late 1989
and 1990, Kenp devised a check-kiting schenme to keep them running
until he could sell them as ongoi ng businesses. He instructed
Pressl ey to send bl ank Kenp G oup checks to California, which woul d
then be filled out by Frydenlund in the anbunt needed to keep the
busi nesses' accounts current. In return, Frydenlund would send
back checks drawn on the First Interstate accounts to Pressley in
El Paso to cover the anpbunts of the Kenp G oup checks. Pressley
woul d then deposit these checks in the MBank account. Over the
next few nonths, hundreds of checks travel ed back and forth in this
manner between Kenp G oup and the California deal erships.

I n January 1991 First Interstate uncovered the schene and
informed MBank that it was returning 37 checks totalling nore than
$1.5 mllion. MBank posted the checks as overdrafts. A jury
convicted the three defendants of bank fraud and of conspiracy to
commt bank fraud. The trial judge gave them prison sentences and
ordered themto pay restitution of approximately $1.5 mllion.

1.

Appellants Pressley and Frydenlund challenge the

sufficiency of the evidence to convict them |In such challenges,

the court nust decide whether a rational jury could find evidence



that establishes guilt beyond a reasonabl e doubt. United States v.

Espi noza- Seanez, 862 F.2d 526, 536 (5th Cr. 1988). Not every

reasonabl e hypothesis of 1innocence need be excluded by the

evi dence. Id. And all reasonable inferences and credibility
choices nust be viewed in the light nost favorable to the
governnent. |d.

The jury in this case could reasonably conclude fromthe
evidence presented at trial that both Pressley and Frydenl und
knowi ngly participated in a schene to defraud MBank and FIB. Both
Pressl ey and Frydenlund admt full know edge of the schene. They
al so admt that they acted under Kenp's orders to carry the schene
forward. They argue in defense only that they | acked the specific
intent to deceive or cheat the bank. These argunents are
unper suasi ve.

Check kiting is a schene "designed to separate the bank
fromits noney by tricking it into inflating bank bal ances and
honori ng checks drawn agai nst accounts with insufficient funds."

United States v. Doherty, 969 F.2d 425, 428 (7th Cr.), cert.

deni ed, UsS __, 113 S. Ct. 607, 121 L.Ed.2d 542 (1992): see

Wlliams v. United States, 458 U. S. 279, 281 n.1, 102 S. C. 3088,

3089 n.1, 73 L.Ed.2d 767 (1982). Section 1344(1) does not require
a specific intent to permanently deprive the bank of its funds. It
is sufficient to knowingly participate in a schene to trick the
bank into inflating bank bal ances by kiting checks between two or

nmor e banks. The bare act of check kiting defrauds the bank by



tenporarily placing the bank's funds at the di sposal of the account
hol der . ?

Notw t hstanding Pressley's and Frydenlund's declared
intent that the banks not be permanently deprived of funds, these
convi ctions nust be sustained. Both admtted full know edge of the
check-kiting schene. They knew they were participating in check
kiting, and they knew that their activities would have the effect
of artificially inflating the bal ances of Kenp's accounts in MBank
and FIB. |n extenuation, these appell ants point out that they were
follow ng Kenp's orders. Because he was a wealthy, established
busi nessman who had recently injected $500, 000 additional capital
into the California deal ershi ps, they had every reason to believe
he did not plan to deprive the banks of their noney or to inflict
| osses on them Kenp, to his credit, accepted full persona
responsibility for the scheme and testified in his enployees'
behalf. There is pathos in Kenp's and the appellants' positions,
but it cannot overcone the jury verdict finding themguilty under
§ 1344(1).

There was al so anple evidence that the defendants took
part in a conspiracy to keep the check kite operating for nonths.

The defendants acted in concert with Kenp to facilitate the

1. At least six Circuits have expressly held that bare check-
kiting schenes fall within the scope of section 1344(1). See
Doherty, 969 F.2d at 428-29; United States v. Stone, 954 F. 2d 1187,
1189-91 (6th Cr. 1992); United States v. Fontana, 948 F.2d 796,
802 (1st Cir. 1991); United States v. Celesia, 945 F. 2d 756, 758-59
(4th Cr. 1991); United States v. Schwartz, 899 F.2d 243, 246-47
(3d CGr.), cert. denied, 498 U.S. 901, 111 S. C. 259, 112 L. Ed. 2d
217 (1990); United States v. Bonnett, 877 F.2d 1450, 1454-56 (10th
Cr. 1989).




exchange of hundreds of checks. To find a conspiracy violation
under 18 U.S.C. 8 371, a jury need only find an agreenent between
two or nore persons to violate the |law and an overt act by one
menber of the conspiracy in furtherance of the conspiracy. A
specific agreenent need not be shown, but may be inferred from

concert of action. See United States v. Magee, 821 F.2d 234, 239

(5th Gr. 1987). Here, there was clearly a concert of action
bet ween Kenp, on the one hand, and his financial nanagers, on the
ot her.
L1,
Appel lants Kenp and Pressley argue that the district
court erred in calculating their base offense |evel wunder the
sent enci ng gui del i nes. Persons convicted of check kiting are

sent enced under section 2F1.1 of the Guidelines. See Doherty, 969

F.2d at 430; United States v. Haddock, 956 F.2d 1534; 1554 (10th

Cr.), cert. denied, u. S. , 113 S. C. 88, 121 L.Ed.2d

50 (1992); United States v. Carey, 895 F.2d 318, 323 (7th Cr.

1990); United States v. Bolden, 889 F.2d 1336, 1339 (4th Cr.

1989). The ultimte overdraft in this case was $1, 552, 430. 99, and
the district court used that anmount for the purpose of cal cul ating
the appropriate upward adj ust nent under section 2F1.1(b)(1).

The appel | ants argue that it was i nappropriate to use the
total amount of the overdraft, because after the dust settled
MBank's | oss was much | ess than the anount of the overdraft. The
defendants believe that the real loss to MBank is zero, because

Kenp executed a prom ssory note to MBank for the full anmount of the



overdraft, secured by a second lien on the California deal ership
properties, and because Kenp wi || eventual | y pay back MBank when he
sells the deal erships. According to the appellants, because
MBank's |osses, if any, will be lower than the anount of the
overdraft at the tinme the schene was uncovered, the court erred by
sentenci ng them according to the higher, "inflated" nunber.

Appel  ants characterize their argunent as directed not at
the district court's finding of MBank's actual |oss, which is
shi el ded by the clearly erroneous rule on appeal ,? but at its | egal
m sapplication of the guidelines, a matter we revi ew de novo.® The
appel l ants contend that check kiting should be treated like a
fraudulently obtained loan, for which an application note
acconpanying 8 2F1.1 specifies that the victims (i.e., the bank's)
|l oss "is the anmobunt of the loan not repaid at the tinme the offense
is discovered," reduced by whatever the bank m ght recover from
collateral pledged to secure the loan. U S. S.G 8§ 2F1.1 appl. note
7(b).

W reject this argunent for two reasons. First, check
kiting is not nore equivalent to a fraudul ent | oan transacti on than
to sinple theft. As the governnent points out, the bank at |east
voiced its approval of the credit extended on a fraudulently
obt ai ned | oan, while a check kite is done surreptitiously precisely

because the bank would under no circunstances have lent to the

2. United States v. Rodriquez, 897 F.2d 1324, 1325 (5th Cr.),
cert. denied, 498 U S. 857, 111 S. C. 158, 112 L. Ed. 2d 124 (1990).

3. United States v. Ruff, 984 F.2d 635, 639 (5th GCr. 1993).
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kiter. The bank also voluntarily places a limt on its risk when
it lends noney, but it is at the nmercy of the check kiter for the
anount of | oss he may cause.

Second, no matter which part of 8 2F1.1 is applied, the
sent enci ng standard depends upon the bank's actual |oss. Kenp did
not di sagree that the out-of-pocket | oss to MBank was $1.5 m |l i on:
he agreed to repay that anount. The only question here is whether
his agreenent, his good intentions, and the second lien on the
California deal erships reduced that actual |oss.* The district
court inplicitly found they did not, and this finding is not
clearly erroneous. At the tinme of sentencing, Kenp's financial
enpire was in trouble, the appraisals of the deal erships could be
seen as optimstic, the sales proceeds for one were tied up in
litigation, and no paynents had been nade to reduce the $1.5
mllion loss. Wthout hearing further explanation, the court was
not required to credit the bank's |lower estimate of its loss to a
third party. Thus, although it is possible that the actual | oss
may in sone cases be less than the overdraft when the kite is
di scovered, Kenp did not persuade the court of that in his case.

The Seventh Circuit has rejected a simlar argunent in

United States v. Carey, 895 F.2d 318 (7th Cr. 1990). |In Carey,

t he defendant's check-kiting schenme |left a $220, 000 deficit in his

4. The fraudul ent | oan cases cited by Kenp are di stingui shabl e on
the facts, because in each of those, the "actual |oss" was subject
to reduction by actual paynents nmade on the | oans before default
and val uable collateral given for those |loans. See United States
v. Kopp, 951 F.2d 521 (3d Cr. 1991); United States v. Rothberg,
954 F.2d 217 (4th Cr. 1992); Haddock, 956 F.2d at 1554-55.

7



account when the schene was finally exposed. The district court
granted Carey a downward departure because he had restored all but
$20,000 of the noney owed to the bank. The Seventh Circuit
reversed, holding that restitution did not alleviate the fact that
he had defrauded the bank of $220,000 before his artifice was
di scovered. The entire loss was due directly to Carey's actions,
and his restitution of the lion's share of the noney, though
commendabl e, did not decrease the seriousness of the crime he had
comm tted. The district court in this case did not erroneously
apply the GQuidelines to determ ne the appellants' sentences.?®
CONCLUSI ON
For the foregoing reasons, the judgnent and sentences of

each appel |l ant are AFFI RVED

5. The gover nment suggests by i nnuendo that the sumtotal of the
def endants' fraud approached $47, 000,000, the total of all of the
checks used in the kiting schene. That figure grossly m sstates
the nature of the schene. Each check worked only a tenporary
float. A check-kiting schene involving only tw checks would
inflate the account bal ances for only a very short tinme, perhaps
only a few days. In a nore involved schene, each check repl aces
the previous checks, nerely sustaining the float, rather than
adding to the anount floated. See United States v. Deutsch,

F.2d _, . 1993 WL. 32685, at *7 (2d GCr. Feb. 11, 1993).
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