IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8125

GEORCE G WSE, et al.
Pl aintiffs-Appellants,
vVer sus
EL PASO NATURAL GAS COVPANY
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

Before WLLI AMS, H GE NBOTHAM and BARKSDALE, Circuit Judges.
JERRE S. WLLIAMS, G rcuit Judge:

Plaintiffs appeal fromthe district court's grant of summary
judgnent in favor of their former enployer, El Paso Natural Gas
Conpany (which, along with its successors in interest, we refer
to as "El Paso"). In October 1985, El Paso informed its workers
t hat anyone who retired after a specified cut-off date would no
| onger have their health insurance paid by the conpany.
Plaintiffs, upset that they "nust devote a substantial portion of
what was anticipated to be disposable retirenent incone to pay

escal ating health i nsurance premuns," argue that El Paso is

contractually bound to provide their health insurance. They also



mai ntai n that under the Enpl oynent Retirenent |ncome Security Act
of 1974, 29 U.S.C. §§ 1001-1461 ("ERI SA'), the conpany is
statutorily obliged to do so. The district court disagreed as to
both assertions. It concluded that El Paso had no statutory or
contractual obligation to continue post-retirenent benefits and

was free to elimnate paid coverage. W affirm

. FACTS AND PRI OR PROCEEDI NGS

The underlying facts of this inportant case are uncontested.
Plaintiffs are long-tine enployees of El Paso. 1In 1959, fifteen
years before the enactnent of ERI SA, El Paso began providing
conprehensi ve nedical insurance to its retirees. Fromthat date,
the post-retirenent nedical plan (the "Plan") has been governed by
a series of underlying insurance policies or plan docunents which
expressly grant El Paso the unilateral authority to nodify or
term nate coverage at any tine. El Paso has nodified the Pl an many
ti mes, choosing both to decrease and i ncrease benefits. From 1959
t hrough 1976, the benefits plan was described in informl docunents

such as brochures and handbooks.

Upon ERISA's effective date in 1977, El Paso began to spel
out the Plan's various rights and benefits in formal Summary Pl an

Descriptions ("SPDs").! Twice in 1977 and again in 1980, El Paso

! ERI SA mandates that every plan partici pant be given an
SPD, which "shall be witten in a manner cal cul ated to be
under st ood by the average plan participant, and shall be
sufficiently accurate and conprehensive to reasonably apprise
such participants and beneficiaries of their rights and
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prepared and distributed to eligible participants editions of the
statutorily-mandated SPD. All three versions of the SPD are
identical for purposes of the instant case and contained the
follow ng passage, from which Plaintiffs glean a promse of
infinite duration: "Upon retirenent, you, your spouse, and
eligible children under 19 years of age are automatically insured
for retirenent health care benefits and t he Conpany pays the entire
cost." None of these SPDs expressly addressed El Paso's
reservation of the right to amend or termnate the Plan's benefit
provi si ons, but they advised readers to consult the Plan's offi ci al

text for conplete information.?

I n Decenber 1983, Burlington Northern, Inc. acquired El Paso,
and, following a transition period, began to provide through its
own plans the benefits flowwng to El Paso's active workers and
retirees. Unli ke the parent conpany and Burlington's other
subsi di ari es, however, El Paso continued to pay the full cost of
its retirees' insurance. A new disclosure rule floated by the
Fi nanci al Accounti ng St andards Board, however, dramatically altered
the situation. The proposed requirenent, that enployers nust

reflect on their bal ance sheets the present val ue of the estinmated

obligations under the plan.” 29 U S. C. § 1022(a)(1).

2 El Paso contends that the plaintiffs did not rely upon the
1977 and 1980 SPDs in the district court but rely on themfor the
first tinme on appeal. W conclude, however, that sufficient
reference was nade to these docunents in the district court that
the plaintiffs are not precluded fromasserting their rel evance
on appeal .



future costs for retirees' nedical benefits, portended a serious
i npact on Burlington's financial statenents and pronpted Burlington
to comm ssion an actuarial analysis of howthe rule mght shape its

recorded liabilities. See Financial Accounting Standards No. 106:

Empl overs' Accounting for Postretirement Benefits Oher Than

Pensi ons (1990).°3

According to El Paso's notion for sunmary judgnent, the new
bal ance sheet l|iability and annual expenses were conservatively
estimated to be "significantly greater than . . . for all of the
ot her Burlington-held conpani es added together." Under the headi ng
LEGAL CONSI DERATI ONS, the actuarial report noted a recent pro-

retiree court ruling and evinced concern that El Paso's pre-1985

SPDs, unlike Burlington's, nmay have failed to include |anguage

3 The new and nmuch-publicized accounting rule, which
ultimately took effect Decenber 15, 1992, requires enployers to
adopt accrual accounting to expense accunul ated benefits during
enpl oyees' working careers rather than the past practice of
waiting until the benefits are actually paid. Wile the change
does not represent reductions in cash flow, it dramatically
erodes estimates of net worth and pre-tax earnings as enpl oyers
recogni ze the present value of projected post-retirenent
benefits.

El Paso is not alone in its strong response; FASB 106 has
conbined with other factors to redden the financial statenents of
many conpani es, particularly those providing generous benefits.
See, e.g., Robert L. Rose, Chilly Sunset: Firns' Attenpts to Cut
Health Benefits Break Calmof Retirenent, THE WALL STREET JOURNAL,
Febr. 24, 1993, at Al (chronicling the jarring inpact on various
conpani es and their enployees, and the firns' sober responses);
Vi neeta Anand, |NvESTOR' S BusiNess DaiLy, Cct. 2, 1992, at Executive
Update; Benefits, 4 (sane); Lee Berton and Robert J. Brennan,
Sone Conpani es Use Subtle Methods To Curb the Cost of Retiree
Benefits, THE WALL STREET JOURNAL, Febr. 24, 1993, at Al4 (detailing
t he novel, blow softening responses of several conpanies).
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aut horizing unilateral anendnent and/or termnation.* Thus, in
March and June 1985, El Paso began to |l ay the groundwork for future
changes by i ssuing new SPDs which, for the first tinme, included the
fol |l ow ng | anguage under the headi ng "OTHER | MPORTANT | NFORVATI ON" :

The Conpany reserves the right to alter, anend, delete,
cancel or otherwise change the plan or any of the

provi sions of the plan at anytine [sic]. |If the planis
term nated, coverage for you and your eligible famly
menbers w ||l end.

A few nonths later, in Cctober 1985, El Paso exercised that
reserved right when it announced that it would continue to extend
benefits only for enpl oyees who retired on or before March 1, 1986;
anyone retiring after that designated cut-off date would forfeit

conpany- pai d coverage.®

4 Apparently, the report was referring to the class action
case, Eardman v. Bethlehem Steel Corp. Enployee Wl fare Benefit
Pl ans, the approved settlenent of which is cited at 607 F. Supp.
196, 215-17 (WD.N. Y. 1985). |In Eardman, retired workers
contested reductions in their benefits on the ground that the
pl an docunents had not reserved the right to anend. The district
court had earlier found for the workers. 1d. at 196-215
(WD. N Y. 1984). The opinion approving the settlenent recogni zed
the risk of reversal as one basis for approval.

In light of a recent article examning the inplications of
FASB 106, the report's concerns proved to be prescient: "Experts
say that enployers should al so exam ne the | egal inplications.
For exanple, enployers nmay be unable to alter plans unilaterally
if they have not specifically retained that right and put
retirees on notice that the plan could be changed." New
Accounting Rule for Retiree Benefits WII| Force Enployers to
Change Practices, BNA PENnsiONs & BENEFI TS DalLy (Nov. 4,
1992) (enphasi s added).

5> O special note is the fact that El Paso, while ceasing to
provide free benefits for enployees retiring after March 1, 1986,
has nonethel ess continued to maintain its Plan and to cover post-
March 1986 retirees. The record reflects the foll ow ng:

Under the Plan, post-March 1986 retirees are provided,
at their own cost, (i) a nunber of benefits that would
not be readily available to themin insurance contracts
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On behal f of hinself and other Plan participants, all of whom
retired between October 1986 and August 1989, GCeorge G Wse
initiated this action in state court to contest El Paso's refusal
to pay for their post-retirenent health coverage under the Plan.
Wse all eged a variety of state common | aw cl ai ns, incl udi ng breach
of contract, negligence, and breach of the duty of good faith and
fair dealing. EI Paso renoved the action to federal court on the
basis of ERI SA preenption. See 29 U S.C. § 1144(a). The parties
now seemto agree that the instant suit is one to enforce the terns
of an enpl oyee benefit plan under 29 U S.C § 1132(a)(1)(B).® On
March 10, 1992, the district court granted El Paso's notion for

summary judgnent. Plaintiffs tinely appeal ed.

1. DI SCUSSI ON

A. St andard of Revi ew

Although it is a "conprehensive and reticulated statute,"”

Nachman Corp. v. Pension Benefit GQuaranty Corp., 446 U S. 359, 361

and (ii) benefits at group rates significantly better
than they could acquire as individuals in the open
market. In addition, (iii) EPNG pays the ful

adm nistrative costs of the Plan, including the portion
of such costs related to post-March 1986 retirees.

629 U S C 8§ 1132(a)(1)(B) provides:

A civil action may be brought --
(1) by a participant or a beneficiary -- * * *
(B) to recover benefits due himunder the
terms of his plan, to enforce his rights
under the terns of the plan, or to clarify
his rights to future benefits under the terns
of the plan.



100 S. C&t. 1723, 1726, 64 L. Ed.2d 354 (1980), ERISAfails to set out
t he applicabl e standard of reviewfor actions under 8§ 1132(a)(1)(B)
chal  enging benefit eligibility determ nations. The Suprene Court
has filled the gap. W review de novo 8 1132(a)(1)(B) actions
chal l enging denials of benefits where the benefit plan fails to
give the admnistrator or fiduciary discretionary authority to
determne eligibility for benefits or to construe the plan's terns.

Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101, 115, 109 S. C

948, 956, 103 L.Ed.2d 80 (1989). 1In this case, neither party has

pointed to any Plan provision that expressly grants El Paso, the

Pl an's adm ni strator, di scretionary authority r egar di ng
entitlenments. Accordingly, the district court's decision wll be
tested under the broader de novo standard. See Schultz .

Metropolitan Life Ins. Co., 872 F.2d 676, 678 (5th Cr. 1989).

B. El Paso's Right to Anend and Tern nate Coverage

W are spared a significant inquiry. As nentioned above
neither party disputes that the arrangenent in question falls
wthin ERISA's statutory definition of an "enpl oyee wel fare benefit
pl an":

[Alny plan, fund, or program . . . maintained by an

enployer . . . to the extent that such plan, fund, or

programwas established or is nmaintained for the purpose

of providing for its participants or their beneficiaries

.. . (A nedical, surgical, or hospital care or

benefits[.]"

29 U.S.C. 8§ 1002(1).
| ndeed, the Plan fits easily wthin the Act's broad coverage. See

generally 1d. at 8 1002; see, e.g., Meredithv. Tine Ins. Co., 980
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F.2d 352, 354-57 (5th Gr. 1993)(explicating ERI SA' s various

definitional provisions).

1. ERI SA's statutory requirenents

It is undisputed that nothing in ERISArequires an SPDto
reference anendnent rights or procedures. Wiile Plaintiffs concede
t hat an SPD need not specify that it is subject to anendnent,’ they
cite 29 U S.C. 8§ 1022(b), which requires an SPD to state the
"circunstances which may result in disqualification, ineligibility,
or denial or loss of benefits." The gravanen of Plaintiffs'
conplaint is this: because 8§ 1022(b) requires an enployer to warn
participants of possible decreases in their benefits, El Paso "was
not free to anmend the plan if the anendnent caused a |oss of
benefits."” (enphasis in original). Under the SPD headi ng,
" TERM NATI ON OF BENEFI TS AND CONVERSI ON PRI VI LECES, " El Paso |isted
three triggering events that would term nate aretiree's i nsurance:
(1) death of theretiree; (2) remarriage of a surviving spouse; and
(3) a dependent child reaching the age of 19. Plaintiffs | eap upon
this seem ng exclusivity:

Thi s | anguage does not state, or even indirectly inply,

that the coverage will be termnated for any other
reason. . . . [The pre-1985 SPDs] indicate three, and
only three, instances in which such coverage wll end .

Nei t her docunent in any way directly or indirectly
reserves any right to alter, anmend, nodify or change the
policy. (enphasis in orlglnal).

" The plaintiffs acknow edge that the underlying plan
docunents, as distinguished fromthe 1977 and 1980 SPDs,
expressly set forth the conpany's right to nodify the plan.
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In sum since the earlier SPDs failed to neet § 1022(b)'s
di scl osure requirenent by including the possibility of unilateral
amendnent or termnation, Plaintiffs insist that E Paso is

est opped under ERI SA from abolishing free, lifetinme coverage.

The district court disagreed, pointing to the Plan itself and
to the SPDs issued in 1985, all of which reserved to El Paso the
unqualified right to alter or elimnate coverage. Fromthis, the
court concluded that "[r]etired enpl oyees such as the Plaintiffs in
this case cannot claimentitlenent to enpl oyer paid health benefits
in perpetuity where the plan itself and the SPD nake it clear that
t hose benefits can be anended, nodified, or even term nated at any
tine." Upon a review of applicable caselaw, we agree with the

district court.

(a) no vesting

Congress has conspi cuously chosen to exenpt wel fare
benefit plans from the full breadth of ERI SA's extensive
requirenents. Conpare 29 U S.C. 8§ 1002(2)(A) wth § 1002(1)
(di stinguishing "enployee pension benefit plans" from "enpl oyee
wel fare benefit plans"). Welfare benefits such as nedical
i nsurance, which may be ancillary to but are not part of a pension
plan, are not subject to the rather strict vesting, accrual,
participation, and m ni nrumfundi ng requirenents that ERI SA i nposes
on pension plans. See 29 U S.C. 8§ 1051 et seq. and 88 1081 et

seq. Accordingly, this Court and every other Crcuit Court that



has considered the question agree that "ERISA sinply does not
prohibit a conpany from elimnating previously offered benefits

that are neither vested nor accrued." Phillips v. Amoco G 1 Co.,

799 F.2d 1464, 1471 (11th Cr. 1986), cert. denied, 481 U S. 1016,
107 S. . 1893, 95 L. Ed. 2d 500 (1987); see, e.g., MGann v. MG&nn

Music Co., 946 F.2d 401, 405-07 (5th Gr. 1991), cert. denied sub
nom Geenbergv. H& HMisic Co., -- US --, 113 S.C. 482, 121

L. Ed. 2d 387 (1992); Adans v. Avondale lIndustries, Inc., 905 F.2d

943, 947-49 (6th Cr.), cert. denied, -- US --, 111 S.C. 517
112 L. Ed. 2d 529 (1990).

The disparate treatnment accorded welfare plans is not
accidental ; indeed, its underlying rationale is highly pertinent to
our decision today. In a simlar case involving retirees who
chal l enged their enployer's decision to nodify unilaterally its
benefits plan, the Second G rcuit explained:

Wth regard to an enpl oyer's right to change nedi cal
pl ans, Congress evidenced its recognition of the need for
flexibility inrejecting the automatic vesting of welfare
pl ans. Automatic vesting was rejected because the costs
of such plans are subject to fluctuating and
unpredi ctabl e variabl es. Actuarial decisions concerning
fixed annuities are based on fairly stable data, and
vesting is appropriate. |In contrast, nedical insurance
must take account of inflation, changes in nedical
practice and technol ogy and increases in the costs of

treatnent depending on inflation. These unstable
vari abl es prevent accurate predictions of future needs
and costs.

Moore v. Metropolitan Life Ins. Co., 856 F.2d 488, 492 (2d Gr.
1988) .
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We do not have the power to assune the legislator's role and
wel cone additional |ayers of obligations. The provision nust be
read in the light of ERISA's sweeping conplexity. This is clearly
not a case of inadvertent omssion. |In such cases of deliberate
| egislative inaction, the Suprene Court has issued a valuable
adnonition: "[L]egislative silence is not always the result of a
| ack of prescience; it may instead bet oken perm ssion or, perhaps,
consi dered abstention fromregulation. |In that event, judges are
not accredited to supersede Congress or the appropriate agency by
enbel | i shing upon the regul atory schene. Accordingly, caution nust
tenper judicial creativity in the face of | egislative or regul atory

silence.” Ford Motor Credit Co. v. Mlhollin, 444 U.S. 555, 565,

100 S.&. 790, 797, 63 L.Ed.2d 22 (1980).

Since an enployee's interest in such benefits 1is not
statutorily vested, El Paso is under no continuing obligation to
provi de them under ERI SA It possesses the right to anend or
termnate coverage at any tine. Section 1022(b) relates to an
i ndi vidual enployee's eligibility under then existing, current
ternms of the Plan and not to the possibility that those terns m ght

| ater be changed, as ERI SA undeni ably permts.

(b) can change with notice
Agai nst this established |law, two recent opinions

fromthis Court interpreting ERISA s notification provisions posed
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simlar disclosure issues and support our decision today. In

Wiittenore v. Schl unberger Technology Corp., 976 F. 2d 922 (5th G r

1992), plaintiffs were fornmer Schlunberger enployees who sought
severance pay under a provision of the conpany's policy manual that
provi ded for such pay in lieu of notice of term nation. A Decenber
1988 anendnent, however, had revoked that practice if enployees
were termnated within a prescribed tinme and offered full-tine
enpl oynent by a conpany acquiring the Schlunberger division in

whi ch the enpl oyees worked. In Wittenore, the anended severance

pl an, a welfare benefit plan under ERI SA, becane effective before
plaintiffs' division was sold to another conpany. Al t hough
admtting that the anmendnent "technically occurr[ed] before the
enpl oyees' termnation," Plaintiffs argued vigorously that
Schl unberger violated ERISA by failing fully to disclose the terns
of the anendnent prior to the enpl oyees' discharge. In an analysis
applicable to the instant case, we observed:

Even if this concession [that the anendnent occurred
prior to term nation] were not enough, the district court
specifically found that Schlunberger conplied wth
ERI SA' s di sclosurerequirenents inthat "plaintiffs admt
recei ving copies of the anended severance . . . plan on
February 7, and admt receiving a sunmary descri ption of
this plan change on March 8, 1989." The plaintiffs do
not di spute these facts.

The plaintiffs acknow edge that Schlunberger gave
notice within the tinme permtted by ERISA. They argue
only that "such a technical reading of the disclosure
provisions . . . work [sic] an inequitable result and
give [sic] effect to formover substance."” W concl ude,
to the contrary, that Schlunberger was entitled to give
notice wthin the statutory notice period and was not
required to provide it sooner. The plaintiffs' argunent
is without nerit.

Id. at 923-24 (enphasis added).
12



The instant plaintiffs concede that they received the revised
SPDs prior to El Paso's term nation. Mreover, El Paso provided a
reasonabl e wi ndow during which eligible enployees could choose to
retire with full, conpany-paid coverage. El Paso's workers, |ike

those in Whittenore, were placed on notice, however perfunctory,

that retirenent after the prescribed date would result in the

forfeiture of free coverage.

Qur recent decision in Godwin v. Sun Life Assurance Co. of

Canada, 980 F.2d 323 (5th Cr. 1992), decided after argunents in
the instant case, also concerned ERI SA' s di sclosure requirenents.
In Godwi n, the plaintiff contended that an anendnent to his wel fare
benefit plan was inapplicable to hi mbecause he had never received
personal notice of the anendnent. Although Sun Life issued updated
SPDs follow ng each anendnent to the plan, Godw n maintained that
hi s nonrecei pt of notice of the change rendered it invalid as to
him Framng the issue as whether the plan sponsor conplied with
the ERI SA requisites for plan nodifications with respect to Godw n,
we hel d:
We agree with the district court that an anendnent
to a welfare benefit plan is valid despite a
beneficiary's lack of personal notice, unless the
beneficiary can show acti ve conceal nent of the anendnent,
Blau v. Del Monte Corp., 748 F.2d 1348, 1352 (9th Cr.),
cert. denied, 474 U.S. 865, 106 S.Ct. 183, 88 L. Ed. 2d 152
(1985), [footnote omtted], or "sone significant reliance
upon, or possible prejudice flowng from the |ack of

noti ce. Govoni v. Bricklayers, ©Musons and Pl asterers
Int'l Local No. 5 Pension Fund, 732 F.2d 250, 252 (1st
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Cr. 1984). Here, there is no evidence of active
conceal nent, and Godw n can show neither significant
reliance nor prejudice fromhis alleged | ack of notice.
(footnote omtted).

Id. at 328.

In the instant case, Plaintiffs' assertions are weaker than
Godwi n' s. They cannot dispute that they received personal and
unanbi guous notice of the prospective change nonths before it
becane effective. El Paso concedes that the SPDs could possibly
suggest an "arguable commtnent" to continue coverage for workers
retiring before the effective date and points out that it has in
fact extended post-retirenment insurance to such retirees. The
instant plaintiffs, however, are asking us to do what neither
Congress nor any other court has ever done -- inpose vesting for
enpl oyees who had not retired as of the date of the disputed

change.

Plaintiffs conplain strenuously that no pre-1985 SPDs
cont ai ned the anmendnent/term nati on | anguage. This om ssion, they
insist, is tantanobunt to a promse to maintain post-retirenent
health care: "If the SPD's . . . contain such a prom se, EPNG nust
honor its commtnent and cannot avoid that obligation, even by
anending its plan docunents.” W do not agree, particularly when
(1) ERI SA does not nmandate the inclusion within SPDs of anmendnent
rights or procedures and (2) any pre-1985 silence is foll owed by an
unequi vocal statenent to the contrary. El Paso's failure to

i ncl ude that which ERI SA does not require cannot act to prejudice
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El Paso by inposing an infinite duty. Al though Plaintiffs
acknow edge that it is "technically true" that anendnent procedures
and rights need not be included in the SPD, they insist that when
anendnents conprom se benefits previously offered, they nust be
precl uded under 8§ 1022(b). This argunent is fanciful. Plaintiffs
must concede that anendnents, al nost by definition, do not always
heral d pro-beneficiary news. The average plan participant nust
realize that anendnents to welfare benefit plans are not enacted
for the sol e purpose of augnenting benefits, but often to dimnish

them as wel | .

We are sensitive to Plaintiffs' earnest concerns and realize
that today's decision works a significant hardship on workers who
have i nvested, in many cases, nost of their lives in service to the
conpany. Across the nation, conpanies faced with rapidly rising
costs and worried about their conpetitiveness are paring retiree
benefits that were once considered sacrosanct. But ERISA sinply
does not grant enployees unfettered rights to the corporate
treasury. Enmpl oyers need not abandon prudent business behavi or
when mar ket pl ace forces conpel themto rethink earlier offers of
contingent, non-vested benefits. In light of today's spiraling
health care costs, cutbacks in governnent-sponsored health care
coverage (Medicare), and our ever-aging popul ation, Congress may

enact changes. But the current ERI SA requires no nore.
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2. Contractual Vesting?

There remains the question whether the instant dispute
can be recogni zed as a contract case, rather than a statutory one.
Plaintiffs urge this interpretation, insisting that even if ERI SA
does not provide a statutory bar to El Paso's actions, the conpany
has i ncurred contractual obligations beyond ERI SA to provide free,

lifetime coverage.

We hel d above that although ERI SA i ncludes el aborate vesting
requi renents for pension plans, see 29 U . S.C. § 1053, "it does not
require that welfare plan benefits 'vest' or that an enployer

maintain themat a certain level." Vasseur v. Halliburton Co., 950

F.2d at 1002, 1006 (5th Cir. 1992); see also McGnn, 946 F.2d at
405. Al t hough ERISA generally allows enployers to nodify or
di sconti nue such plans at wll so long as the procedure followed is
consistent with the plan and the Act, we have held that an
enployer's welfare plan itself may designate a vested benefit. In
Vasseur we stated: "An enployer can oblige itself contractually to
mai ntain benefits at a certain level in ways that are not nmandated

by ERISA." 950 F.2d at 1006. See also, e.g., In re Wite Farm

Equi pnrent Co., 788 F.2d 1186, 1193 (6th Cr. 1986).

It follows that El Paso could have waived its statutory right
to nodify or termnate benefits and vested its workers

contractually with the right toreceive freelifetine coverage. W
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cannot find such an obligation, however, anywhere in the record in
this case. Such extra-ERI SA commtnents nust be found in the plan
docunents and nust be stated in clear and express |anguage.
Nei ther the particular terns of El Paso's master policy nor its
pre-1985 SPDs cone close to enconpassi ng such a binding pledge.

See, e.g., Alday v. Container Corp. of Anerica, 906 F.2d 660, 665

(11th CGr. 1990)("[Alny retiree's right to lifetinme nedical
benefits at a particular cost can only be found if it is
established by contract under the terns of the ERI SA-governed
benefit plan docunent.")(enphasi s added), cert. denied, -- U S. --,

111 S.Ct. 675, 112 L.Ed.2d 668 (1991); In re Wite Farm Equi pnent

Co., 788 F.2d at 1193 ("[T]he parties may thenselves set out by
agreenent or by private design, as set out in plan docunents,
whether retiree welfare benefits vest, or whether they may be

termnated.") (enphasis added).

El Paso's plan docunents and SPDs describe the extent of
benefits provided under the Plan; they nmake no reference to a
vesting of such benefits. El Paso's statenent in the pre-1985 SPDs
that "[u]pon retirement, you . . . are automatically insured for
retirement health care benefits and the Conpany pays the entire

cost" discussed what the Plan then provided, not whether it would

be offered in perpetuity. As to yet-unretired workers, no
commtnents were nmade. Nowhere does the SPD contain specific
| anguage establishing a vesting of health benefits. I f precise

| anguage denying the right to withdraw benefits had been i ncl uded,

17



such | anguage would be contractually controlling. See Bryant v.
International Fruit Products Co., Inc., 793 F.2d 118, 123 (6th

Cr.)("An agreenent that provides that an act can occur in no event
and under no circunstances cannot be converted into one that
permts the act by a series of anmendnents that first deletes the
reference to the prohibition and then adds a provision permtting
the forbidden act."), cert. denied, 479 U S. 986, 107 S.Ct. 576, 93
L. Ed.2d 579 (1986).

Aside from the fact that the underlying docunents and the
| ater SPDs di d pl ace enpl oyees on firmnotice of the com ng change,
we find no reason or authority to conclude that pre-1985 silence in
the SPDs is sonehow tantanount to an affirmative contractual
comm tnent and that El Paso's earlier SPDs inpliedly cede the right
to later anend or discontinue coverage. Wiile clear and
unanbi guous statenents in the sunmary pl an descri ption are bi ndi ng,
the sane is not true of silence. There is nothing in the way of
context, inference, or presunption to persuade us otherw se.
Contractual vesting is a narrow doctrine. To prevail, Plaintiffs
must assert strong prohibitory or granting | anguage; nere silence

is not of itself abrogation.

Even assum ng, however, that the pre-1985 SPDs contai ned an
inplied prom se of continued benefits for future retirees, these
earlier sunmaries cannot govern the instant case because they are

no longer in effect. The SPDs issued in 1985 cover these
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plaintiffs before us and therefore control our analysis. El Paso's
earlier SPDs cannot be read in isolation, and in no way can t hey be
construed to preclude the possibility of future amendnent. Upon a
careful review of the summary judgnent record, and with particul ar
enphasi s upon the applicable 1985 SPDs which clearly highlight El
Paso's right to anmend or termnate post-retirenent benefits, we
concl ude that no basis can be found in the | anguage of the earlier

SPDs or in the plan docunents to counter El Paso's reserved right

to do so. "Absent such a contractual assurance, ERI SA permts an
enpl oyer to decrease or increase benefits."” Vasseur, 950 F.2d at
1006.

Finally, we address Plaintiffs' argunent that the 1985 SPDs
are thenselves inconsistent and that the rules of construction

announced in our recent case, Hansen v. Continental |nsurance

Conpany, 940 F.2d 971 (5th Gr. 1991), nmandate that we adopt the
nmost pro-beneficiary interpretation. Specifically, Plaintiffs
contend that El Paso's failure to include the possibility of
anendnent or term nation under the SPD headi ng, WHEN YOUR COVERAGE
WLL END," (listing it instead under the headi ng "OTHER | MPORTANT
| NFORMATI ON"), mnust be construed as a promse to provide free
health benefits. "Under Hansen," the plaintiffs nmaintain, "the
test is whether or not one provision of an SPD, taken in its nost
natural reading, would entitle Plaintiffs tolifetine benefits. |If
so, they are entitled to lifetinme benefits.” (citing Hansen, 940

F.2d at 981, n.7). W agree that Hansen is a case of significant
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gui dance and authority on this issue, and Plaintiffs cite the
general rule accurately. But close analysis reveals that it does

not buttress their position.

I n Hansen, the plaintiff disputed paynents made to hi m under
a group accidental health and di snenbernent policy follow ng the
death of his wife in an autonobile accident. Hansen contended that
under the insurer's SPD, he was due $120,000, 60 percent of the
anount of coverage. Continental relied instead upon the
conflicting ternms of the wunderlying policy and responded by
tendering a check for $80,000, 40 percent of the principal sum
The conpany argued that the SPD had to be read in concert with the
pl an docunent, and if doing so reveal ed anbiguity or conflict, the
plan's ternms must control. W disagreed. After finding federal
jurisdiction under ERI SA, we determ ned that the essential purpose
of an SPD -- "to enable the average participant in the plan to
understand readily the general features of the policy" -- would be
undermned if workers were held to the conplex, master policy
whenever the statutorily-mandated SPD was either anbi guous or in
outright conflict wiwth the policy. 1d. at 981. Refusing to adopt
a rule that would "eviscerate" ERISA's requirenent that an SPD be
"sufficiently accurate and conprehensive to reasonably apprise"
pl an participants of their rights and duties under the plan, we
concl uded:

[ T] he anbiguity in the summary plan description nust be

resolved in favor of the enployee and nade binding

agai nst the drafter. Any burden of uncertainty created

by carel ess or inaccurate drafting of the summary nust be
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pl aced on those who do the drafting, and who are nost

able to bear that burden, and not on the individua

enpl oyee, who is powerless to affect the drafting of the

summary or the policy and ill equipped to bear the

financi al hardship that m ght result froma m sl eadi ng or
confusi ng docunent. Accuracy is not a lot to ask. And

it is especially not a ot to ask in return for the

protection afforded by ERISA' s preenption of state |aw

causes of action--causes of action which threaten
considerably greater liability than that allowed by

ERI SA.

Id. at 981-82 (and quoting 29 U.S.C. § 1022(a)(1)).

Plaintiffs urge that the present case parallels our concerns
in Hansen, where we addressed Continental's argunent that the
certificate of insurance that was included at the back of the SPD
-- and which asserted a payout percentage of 40 percent -- should
be considered part and parcel of the SPD. Assum ng that erroneous
contention to be true, we still saw no help to Continental since
"[a]t | east one provision of the summary pl an description, taken in
its nmost natural reading, would entitle Hansen to 60% of the
principal sum"” Id. at 981, n.7. Plaintiffs focus upon this
narrow y-used | anguage:

Certainly, parts of the 1985 SPD, taken in their npst
natural natural reading . . . constitute a comm tnent for non-
contributory retiree insurance until death, remarriage of a
surviving spouse, or loss of eligibility status by dependent
chi | dren. Hence, wunder the rationale of footnote 7,
Plaintiffs are entitled to that benefit. The concurring
opi ni on of Judge Garwood is expressly based upon footnote 7.
The above | anguage, however, was used in a carefully limted

context. A careful reading of Hansen, and particularly footnote 7,
reveal s t hat its princi pal concern was wth positive
i nconsi stencies, either wwthin the SPD or between the SPD and the

mast er documents. None exi st here. The anmendment/term nati on
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| anguage was clearly included in the body of the SPDitself in the
case before us. Plaintiffs attenpt to manufacture anbiguity by
asserting that El Paso's inclusion of anmendnent/term nation
authority within the 1985 SPDs was m spl aced -- |isted under "OTHER
| MPORTANT | NFORMATI ON" i nstead of under "WHEN YOUR COVERAGE W LL
END' -- and that this location created irreconcil able anbiguity.
This argunent is without nerit. As we held in Hansen, "the summary
pl an description nust be read as a whole. It would be error to
attend only to one paragraph, page, or portion of the summary."

Id. at 981 (citing Sharron v. Anal gamated I ns. Agency Servs., Inc.,

704 F.2d 562, 566-67 (11th Cr. 1983)). Based upon our readi ng of
the SPDs as an integrated whole so as to give effect to all of the
provisions, Plaintiffs' argunment that El Paso has prom sed lifetine

continuation of enployer-paid nedical benefits nust fail.

Al t hough a beneficiary's view of an SPD is inportant, the
correct interpretation cannot be “"unrealistically narrow "
Sharron, 704 F.2d at 566 (To "focus on only one page of the summary
[woul d] represent[] an wunrealistically narrow view of how a
reasonably prudent enployee would read and review this inportant
docunent . "). The three listed occurrences that would result in
termnation of an individual's benefits speak only to the
elimnation of coverage on an individual basis and do not address
the continuation of the Plan as a whole. W find no basis in the
| anguage of the docunents to contradict El Paso's unequivocal

reservation of the right to nodify or elimnate coverage
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prospectively as to enployees retiring after March 1, 1986. The
ternms of the governing 1985 SPDs are cl ear and consistent wth the

reservation of rights set out in the Plan itself.®

[11. CONCLUSI ON

In sum El Paso exercised its reserved, unanbi guous right
under ERISAto anend its Plan with respect to health benefits, and
it accurately described that change in the governing 1985 SPDs.
Additionally, El Paso did not incur, nor intend to incur, any
extra- ERI SA obligations. El Paso was free to make such a busi ness
deci sion pursuant to its reserved right. There being no violation
of ERISA, nor any affirmative contractual comm tnent denying El
Paso's right to withdraw health benefit coverage, the judgnment of

the district court was correct.

AFFI RVED.

8 We do not consider the issue whether plan participants
should prevail in instances where the enployer fails to inform
themin the SPD that their benefits are subject to unilatera
change and/or termnation. That issue does not arise in this
case.
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