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EMLIOM GARZA, Crcuit Judge:

Def endants, Any Ral ston Pofahl ("Pofahl"), Charles T. Nunn
("Nunn"), and Randy White ("White"), were jointly tried before a
jury and convi cted of of fenses stenm ng froma conspiracy to i nport
into the Uni t ed St ates and di stribute 3, 4-
met hyl enedi oxynet hanphet am ne (" MDVA" or "Ecstasy"). Pofahl, Nunn,
and Wiite were all convicted of conspiring to distribute and
possess with intent to distribute MOMA, in violation of 21 U S. C
88 841(a)(1), 846 (1988). Both Pofahl and Nunn were convicted of
conspiring to inport MDVA into the United States, in violation of
21 U S.C 88 952(a), 963 (1988). Pof ahl was al so convicted of
money |laundering, in violation of 18 U S C. 8§ 1956(a)(1)(B)(i)



(1988). All three defendants now appeal their convictions and
sent ences. We vacate Nunn's sentence and remand for specific
findings of fact. Oherwise we affirmin all respects.

I

A

From 1985 until early 1989, Charles Pofahl! and Mrris Key
operated an el aborate conspiracy for the purpose of trafficking in
MDMA, nore popularly known as Ecstasy. Charles Pofahl hired Dr.
Morris Key, a professional chem st, to assist in the production of
MDMA.  Raw chem cal s were purchased in West Gernmany and shipped to
Guatemal a, where they were used to manufacture MDVA tablets. Key
and Charl es Pof ahl then enpl oyed a nunber of individuals to snmuggle
the drugs into the United States, where an extensive network of
di stributors and dealers sold themto consuners. Between 1985 and
1989, several mllion VMDVA tabl ets were manuf act ured by the Pof ahl -
Key operation, sone of which were inported and sold. Lar ge
quantities of MDMA were seized by | aw enforcenent officials.

Any Pofahl net Charles Pofahl in 1985, and they married in
Novenber of that year. Any Pofahl was personally involved in many
aspects of her husband's drug trafficking operation. She traveled
wth himto Guatemal a on several occasi ons when he was taking part

in the managenent of the conspiracy. Any Pofahl assisted Charles

. Char | es Pof ahl was the ringl eader of the conspiracy which
led to the convictions of Any Pofahl, Charles Nunn, and Randy
White. However, Charles Pofahl is not a party to this appeal. He
was arrested in Germany, was tried and convicted by Gernman
authorities, and was incarcerated in Germany when Any Pofahl,
Charl es Nunn, and Randy White were tried in the Western District of
Texas.
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Pofahl with counting and bottling MDMA tablets. She also
i ntroduced her fornmer boyfriend, Larry Morrow, into the conspiracy
and thereafter sold MDVA to hi mwhen he becane a distributor. Any
Pof ahl continued to sell NMDMA and receive the proceeds of NDVA
sal es after Charl es Pof ahl's personal invol venent in the conspiracy
ended with his arrest in West Cernmany.

Charles T. Nunn served the conspiracy as a snuggler. Nunn
transported 130,000 tablets of MDMA from Guatenmala to the United
States by car, and he was in Guatenala preparing to return with
anot her shi pnment when he l|learned that Charles Pofahl had been
arrested in CGernmany.

Randy White |ived, worked, and sold MDMVA in the Dallas area.
Wi te regul arly recei ved subst anti al quantities of
MDMAYYmanuf act ured by the Pof ahl - Key operation))from Tom and Dan
Drath. The Draths received the MDVA from Charl es Wesl ey Knight,
who received it directly fromMrris Key and Charl es Pofahl. Randy
White regularly sold MODMA to several |ower-1level distributors.

B

A cooperative investigation by state and federal authorities
led to the arrests of a nunber of participants in the conspiracy,
i ncl udi ng Pofahl, Nunn, and Wite, all of whomwere charged in an
indictment alleging a variety of drug and noney |aundering
of f enses. Pof ahl, Nunn, and Wite were tried together before a
jury, which found all three defendants guilty of Count One of the
i ndi ctment ))conspiring to distribute and possess with intent to

distribute MDOMA, in violation of 21 U S C. 88 841(a)(1l), 846
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(1988). Both Pofahl and Nunn were found guilty of Count
Two))conspiring to inport MDVMA into the United States, in violation
of 21 U S. C 88 952(a), 963 (1988). The jury also found Pofah
guilty of Count Six))noney |aundering, in violation of 18 U S. C
§ 1956(a)(1)(B)(i) (1988).

The district court sentenced Pofahl to consecutive prison
terns of 240 nonths for Count One and 52 nonths for Count Two.
Pof ahl received a concurrent termof 60 nonths on Count Six. The
district court sentenced Nunn to 235 nonths i nprisonnment for Count
One and a concurrent termof 60 nonths on Count Two. Randy Wite
recei ved a sentence of 109 nonths inprisonnent.?

C

Pof ahl, Nunn, and Wlite now appeal their convictions and
sentences. All three appellants allege racial discrimnation in
the selection of the jury. Both Pofahl and Wite attack the
sufficiency of the evidence to support their conspiracy
convi cti ons.

Pof ahl rai ses several additional clains: (a) that the district
court erred in its handling of her notion for appointnent of a
psychiatric consultant, pursuant to 18 U S.C. §8 3006A, and that her
trial counsel was ineffective for failing to object to the district
court's handling of the notion; (b) that the district court
erroneously deni ed her notion to suppress evidence sei zed from her

residences in violation of the Fourth Anendnent; (c) that the

2 The three defendants al so received terns of supervised
rel ease, fines, and special assessnents.
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district court, in inposing sentence, held her accountable for an
excessive quantity of MDMA; (d) that her sentence was enhanced on
account of an erroneous finding that she was a manager in the
conspiracy; and (e) that her sentence was enhanced as a result of
the district court's erroneous finding that she attenpted to
obstruct justice.

Charles Nunn argues that (a) the district court erred by
denying his notion to sever, (b) the district court held him
responsible at sentencing for an excessive quantity of drugs,
(c) he should have been granted an offense |level reduction as a
m nimal or mnor participant in the conspiracy, (d) he was entitled
to an of fense | evel reduction for acceptance of responsibility, and
(e) the district court erred by enhancing his sentence for
possession of a firearm during the course of the offense w thout
first specifically finding that he possessed the gun, as required
by Fed. R CGimP. 32(c)(3)(D).

Randy Wiite clains that (a) his confession should have been
suppressed, because it was given without the benefit of the
war ni ngs prescri bed by Mranda v. Arizona, 384 U S. 436, 86 S. O
1602, 16 L. Ed. 2d 694 (1966), and (b) the district court at
sentenci ng hel d hi maccountabl e for an excessive quantity of MDVA

I
Joint C ains
A
Pof ahl, Nunn, and Wi te argue that their convictions nust be

reversed on account of racial discrimnation in the selection of
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the jury. The appellants present several argunents to that effect,
none of which has nerit.
(i)

Pof ahl, Nunn, and White contend that the district court erred
by overruling Wiite's objection, prem sed on Batson v. Kentucky,
476 U.S. 79, 106 S. C. 1712, 90 L. Ed. 2d 69 (1986), to the
prosecutor's wuse of perenptory strikes to renove all of the
Afri can- Aneri cans and Hi spani c- Anericans fromthe jury. The Equal
Protection Clause® forbids a prosecutor to exercise perenptory
chal | enges agai nst prospective jurors solely on account of their
race. |d. at 89, 106 S. C. at 1719. To show that the prosecutor
violated the Equal Protection C ause by her use of perenptory
strikes, a defendant nust first denonstrate that the facts rai se an
inference that the strikes were racially notivated. 1d. at 93-94,
106 S. C. at 1721. Once the defendant nmekes that prima facie
case, the prosecutor then has the burden of showng that the
strikes were based on "permssible racially neutral selection
criteria." See id. at 94, 106 S. C. at 1721. After the
prosecutor offers a racially neutral explanation, the district
court must determne whether the defendant has established
pur poseful racial discrimnation. See id. at 98, 106 S. C. at

1724.

3 The Equal Protection O ause of the Fourteenth Anendnent
pertains to the states, but Batson applies to federal, as well as
state, crimnal cases. See Brown v. United States, 479 U S 314,
107 S. . 708, 93 L. Ed. 2d 649 (1987) (federal crimnal
conviction reversed on the basis of Batson).
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Follow ng voir dire, counsel for Wite drew the district
court's attention to the fact that the prosecutor had exercised
perenptory strikes to renove fromthe jury the only two African-
Anmerican venire nenbers and the one Hispanic venire nenber. See
Supp. Record on Appeal, vol. 7, at 74, 77. The district court
apparent |y understood counsel to be making a Bat son objection, and
asked the prosecutor whether he could "state nondiscrimnatory
reasons for striking" the three venire nmenbers.* See id. at 74.
The prosecutor answered that he generally tended to strike jurors
"on econom ¢ grounds" rather than racial grounds. See id. at 75.
In particular the prosecutor preferred "a mddle class jury" nade
up of jurors "who work[ed] eight hours a day and [were] preferably

salaried." See id.

4 The Suprenme Court contenplated that district courts faced
w th Bat son objections woul d deci de whet her the facts supported an
inference of racial discrimnation. See Batson, 476 U.S. at 97,
106 S. C. at 1723. If the district court determned that the
facts supported that inference, the governnent would then be
required to cone forward with race neutral explanations for its
perenptory strikes. See id. Here the district court did not
explicitly find that the facts supported an inference of racia
discrimnation. See Supp. Record on Appeal, vol. 7, at 74. The
district court responded to the apparent Batson objection by
i mredi at el y aski ng the prosecutor for race-neutral explanations for
his perenptory chall enges. See id. However, "[t]his departure
fromthe normal course of proceeding need not concern us. . . .
Once a prosecutor has offered a race-neutral explanation for the
perenptory chall enges and the trial court has ruled on the ultinmate
question of intentional discrimnation, the prelimnary issue of
whet her t he def endant had nade a prinma faci e show ng becones noot . "

Hernandez v. New York, _ _US _ , 111 S . 1859, 1866,
114 L. Ed. 2d 395 (1991); see also United States v. Broussard,
F.2d __, _ n.4, 1993 W 72937, *5 n.4 (5th Gr. 1993) (declining

to decide whether defendant had established prima facie case of
racial discrimnation, where district court required explanation
for perenptory strikes).
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The prosecutor offered specific reasons for striking each of
the three contested venire nenbers. See id. He stated that
veni reman Bol ds was struck because he was single and a school bus
driver. Based on those facts, the prosecutor surmsed that M.
Bol ds probably earned | ow wages and was not enployed full tine.
See id. The prosecutor said that he struck venireman divarez
because he was a sel f-enpl oyed auto nechanic, and as a result it
was not possible to determ ne how nmany hours M. divarez worked or
how much noney he earned. See id. at 76. The prosecutor also
stated that he was suspicious of M. Oivarez's dress and deneanor.
See id. The prosecutor asserted that he struck Ms. Sargent because
she was not paying attention during voir dire. See id. at 75-76.
After hearing these explanations, the district court overruled
Wiite's objection to the prosecutor's use of his perenptory
strikes. See id. at 77.

Because only Wite objected to the prosecutor's use of
perenptory chal | enges, see id. at 74-77, the governnent argues that
Pof ahl and Nunn are barred fromraising a Batson claimon appeal.
See Brief for United States of Anerica at 26 n.13. Because a
tinmely objectionis an essential prerequisite to a Batson claim we
agree that neither Nunn nor Pofahl is entitled to assert such a
claim See Wl kerson v. Collins, 950 F.2d 1054, 1063 (5th Gr.
1992) (holding that failure to nmake tinely Batson objection at
trial was "a constitutional bar" to Batson claim, petition for
cert. filed, (U S Mar. 18, 1992) (No. 91-7669); Thomas v. Mbore,
866 F.2d 803, 805 (5th Cr.), cert. denied, 493 U S. 840, 110 S
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Ct. 124, 107 L. Ed. 2d 85 (1989); Jones v. Butler, 864 F.2d 348,
369 (5th Gr. 1988), cert. denied, 490 U.S. 1075, 109 S. C. 2090,
104 L. Ed. 2d 653 (1989); United States v. Forbes, 816 F.2d 1006,
1011 (5th Cr. 1987); United States v. Erwin, 793 F.2d 656, 667
(5th Cr.), cert. denied, 479 U S. 991, 107 S. C. 589, 93 L. Ed.
2d 590 (1986).
White's Batson argunent |acks nerit entirely. "Were .

the [district court] has entertained and ruled on a defendant's
notion charging a Batson violation, we review only [its] "finding
of discrimnation vel non."" United States v. Terrazas-Carrasco,
861 F.2d 93, 94 (5th Gr. 1988) (quoting United States v. Forbes,
816 F.2d 1006, 1010 (5th Cr. 1987)). The district court's
determ nation whether the prosecutor's strikes are racially
nmotivated is purely factual, and largely turns on an eval uati on of
the prosecutor's credibility. Hernandez v. New York, US|
111 S. . 1859, 1869, 114 L. Ed. 2d 395 (1991). We review the
district court's finding concerning the presence vel non of
purposeful racial discrimnation under the "clearly erroneous”
st andar d. See Hernandez, _ US _ , 111 S C. at 1871;
Terrazas-Carrasco, 861 F.2d at 94. W will not find a district
court's ruling to be clearly erroneous unless we are left with the
definite and firm conviction that a m stake has been comm tted.
United States v. Mtchell, 964 F.2d 454, 457-58 (5th G r. 1992).
The prosecutor's explanations of his perenptory strikes))focusing
on enpl oynent, econom c status, attentiveness, and deneanor))were

certainly non-racial. Furthernore, White does not argue, and the
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record does not indicate, that the prosecutor's explanations | acked
credibility. Therefore, the district court's finding that the
prosecutor's perenptory strikes were not racially notivated was not
clearly erroneous, and Wite is not entitled to relief.

(i)

Pof ahl, Nunn, and White al so contend that they are entitled to
reversal because the jury was selected in violation of the Jury
Sel ection and Service Act, 28 U.S.C. 88 1861 et seq. (1988).° W
w Il not consider that claim because it was not preserved bel ow
The Act provides:

In crimnal cases, before the voir dire exam nation
begins, or wthin seven days after the defendant

di scovered or could have discovered, by the exercise of

diligence, the grounds therefor, whichever is earlier,

t he def endant may nove to dism ss the indictnment or stay

t he proceedi ngs agai nst hi mon the ground of substanti al

failure to conply with the provisions of this title in

selecting the grand or petit jury.
28 U S.C. § 1867(a). By failing to act tinely as directed by
8§ 1867(a), a defendant waives her objection under the Act. See 28
US. C 8§ 1867(e) ("The procedures prescribed by this section shal
be t he excl usi ve neans by whi ch a person accused of a Federal crine
may chal l enge any jury on the ground that such jury was not
selected in conformty with the provisions of this title."); United

States v. Ballard, 779 F.2d 287, 295 (5th Cr.), cert. denied, 475
U S 1109, 106 S. C. 1518, 89 L. Ed. 2d 916 (1986); United States

5 28 U.S.C. 8 1862 (1988) provides:

No citizen shall be excluded fromservice as a grand
or petit juror in the district courts of the United
States . . . on account of race, color, religion, sex,
national origin, or econom c status.
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v. Green, 742 F.2d 609, 612 (11th Cr. 1984). Because none of the
appel lants conplied with § 1867(a), they are barred fromraising a
cl ai munder the Jury Selection and Service Act on appeal.

(iii)

Pof ahl, Nunn, and Wite also appear to claimthat they were
denied their Sixth Amendnent right to a jury selected froma pool
that represents a fair cross-section of the community. See Tayl or
v. Louisiana, 419 U. S. 522, 528, 95 S. C. 692, 697, 42 L. Ed. 2d
690 (1975). In order to state a claimof that sort, the appellants
must show that a distinctive group is generally and systematically
excluded fromjury venires. See Timmel v. Phillips, 799 F.2d 1083,
1086 (5th Gr. 1986). The appellants have not alleged, nmuch |ess
denonstrated, general and systematic exclusion of a distinctive
group fromjury venires in the Western District of Texas. None of
the appellants is entitled to reversal on the basis of their
conplaints regarding the selection of the jury.

B

Both Pofahl and Wite contend that the evidence was
insufficient to support their convictions for conspiracy to
distribute and possess with intent to distribute a controlled
substance, in violation of 21 U S. C. 88 841(a)(1l), 846 (1988).
Pof ahl further argues that the evidence was i nsufficient to support

her conviction for conspiracy to inport a controll ed substance, in
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violation of 21 U S C 88 952(a), 963 (1988).° Pof ahl ' s and
Wiite's contentions are without nerit.
(i)

"I'n deciding the sufficiency of the evidence, we determ ne
whet her, view ng the evidence and the inferences that may be drawn
fromit inthe Iight nost favorable to the verdict, a rational jury
could have found the essential elenents of the offenses beyond a
reasonabl e doubt."’” United States v. Pruneda-CGonzal ez, 953 F.2d
190, 193 (5th Cir.), cert. denied, ___ US. __ , 112 S.C. 2952,
119 L. Ed. 2d 575 (1992). "It is not necessary that the evidence
exclude every rational hypothesis of innocence or be wholly
i nconsistent with every conclusion except gquilt, provided a
reasonable trier of fact could find the evidence establishes guilt
beyond a reasonable doubt." | d. "We accept all credibility
choices that tend to support the jury's verdict." United States v.
Anderson, 933 F.2d 1261, 1274 (5th Cr. 1991).

In order to prove that a defendant conspired to distribute and

possess with intent to distribute MODMA, in violation of 21 U S. C

6 Pof ahl was also convicted of noney | aundering, in
violation of 18 U S C 8§ 1956(a)(1)(B)(i). Pof ahl does not
chal | enge the sufficiency of the evidence to support her conviction
for noney | aunderi ng.

! This standard of review is applied here, because Pofah
and White properly preserved their sufficiency clains by noving for
a judgnment of acquittal at trial. A nore stringent standard is

applied where the defendant fails to preserve her sufficiency
claim See United States v. Galvan, 949 F. 2d 777, 782-83 (5th Cr
1991) (applying "mani fest m scarriage of justice" standard because
defendant failed to nove for directed verdict or for judgnent of
acquittal).
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88 841(a)(1), 846,8 the governnent nmust prove beyond a reasonabl e
doubt that (1) there was a conspiracy® to distribute and possess
wth intent to distribute MODMA, (2) the defendant knew about the
conspiracy; and (3) the defendant voluntarily joined in the
conspiracy. See United States v. Hernandez-Pal acios, 838 F.2d
1346, 1348 (5th Gr. 1988) (citing United States v. Jackson, 700
F.2d 181, 185 (5th Cir.), cert. denied, 464 U S. 842, 104 S. C

139, 78 L. Ed. 2d 132 (1983)). The governnent nust prove the sane
basi c el enent s))exi stence of a conspiracy, know edge, and vol untary
participation))in order to convict an individual of conspiring to

import MDMA in violation of 21 U S.C. 88 952(a), 963.1° See id.

8 Title 21, section 841(a)(1) provides:

[I]t shall be unlawful for any person know ngly or
intentionally . . . to manufacture, distribute, or
di spense, or possess WwWth intent to manufacture,
distribute, or dispense, a controlled substance .
21 U S. C 8§ 841(a)(1) (1988).

Title 21, section 846 provides:

Any person who attenpts or conspires to conmt any
of fense defined in this subchapter shall be subject to
the sane penalties as those prescribed for the offense,
t he conm ssion of which was the object of the attenpt or
conspiracy.

21 U.S.C. & 846 (1988).

o A conspiracy consists of "an agreenent by two or nore
persons to conmt one or nore unlawful acts and an overt act by one
of the conspirators in furtherance of the conspiracy." Uni ted

States v. Roneros, 600 F.2d 1104, 1106 (5th Cr. 1979), cert
deni ed, 444 U.S. 1077, 100 S. C. 1025, 62 L. Ed. 2d 759 (1980).

10 Title 21, section 952(a) provides:

It shall be unlawful . . . to inport into the United
States from any place outside thereof, any controlled
subst ance .

21 U.S.C. § 952(a) (1988).
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United States v. WIIlianms-Hendricks, 805 F.2d 496, 502 (5th Gr.
1986). "No evidence of overt conduct is required. A conspiracy
agreenent may be tacit, and the trier of fact may infer agreenent
from circunstantial evidence." Hernandez-Pal aci os, 838 F.2d at
1348 (citations omtted).

(i)

Any Pof ahl was convicted of two distinct conspiracies.!* One
concerned possession and distribution of MDMVA, while the other
concerned inportation. Evi dence presented by the prosecution
est abl i shed t he exi stence of both conspiracies, as well as Pofahl's
know edge of and participation in both.

Wtnesses presented by the prosecution testified to the
exi stence of a conspiracy to inport MNDVA Morris Key testified
that he met with Charles Pofahl in February of 1985, and Pofah
hired himto determ ne whether or not MDVMA was a | egal substance.
See Supp. Record on Appeal, vol. 7, at 104-05. Key determ ned that
MDMA was not illegal in the United States, but that it soon woul d
be. See id. at 106, 112. As a result, Key and Charles Pofahl
agreed to manufacture the drug in GQuatenmal a, and Charles Pofah

prom sed to pay Key one mllion dollars for his assistance in

Title 21, section 963 provides:

Any person who attenpts or conspires to conmt any
of fense defined in this subchapter shall be subject to
the sane penalties as those prescribed for the offense,
t he conm ssion of which was the object of the attenpt or
conspiracy.

21 U.S. C. & 963 (1988).

1 See Supp. Record on Appeal, vol. 12, at 5.
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manuf acturing the MDMA.  See id. at 112. Key and Charl es Pof ah

enpl oyed a nunber of other individuals to snuggle the MOVA into the
United States. For exanple, in the sumrer of 1988 they arranged
wth Jerry WIllianmson to have half a mllion MDVMA tablets carried
to the United States from Guatenal a by boat. See id. at 150-54.
O her snuggl ers enpl oyed by Key and Charles Pofahl included Judy
Snel |, Charles Nunn, and Robert Petty. See id. vol. 9, at 680-86;
id. vol. 10, at 867-72. Evidence of the agreenents and overt acts
of these individuals established the existence of a conspiracy to
i nport IVDVA.

Any Pof ahl's know edge of, and voluntary participation in the
conspiracy were al so established by the evidence. Richard Cesarsk
testified at trial that he manufactured MDVA tablets for Charles
Pofahl in Lew sville, Texas, and that Any Pof ahl was present at the
time and was "counting [pills] and putting themin bottles."!? See
id. vol. 8, at 247. Mrris Key testified that Any Pofahl was
present in an apartnent in Guatenmal a where VMDVA was bei ng stored by
Charl es Pof ahl . See id. vol. 7, at 148. Carlos de |la Riva
testified that he saw Any Pofahl at the apartnent where the NMDVA

was stored, and that she was hel pi ng Charl es Pof ahl renove "Made in

12 Because the events in Lewisville occurred in 1985, before
MDMA becane a controll ed substance, Any Pofahl's conduct on that
occasion was not illegal. However, Cesarski's testinony

establishes that in 1985 Any Pofahl knew that her husband agreed
wth others to traffick in MOMA, and that she joined in the
agreenent by assisting with the packaging of MDMVA tablets. That
evi dence, especially when considered in Iight of other evidence
presented at trial, supports the conclusion that Any Pofabhl
continued to take part in a conspiracy to traffic in VMDVA after it
becane ill egal.
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Guatemal a" | abels fromplastic bottles, which would then be used to
package MDMA tablets for shipping to the United States. See id

vol. 8, at 281. Kathleen Key, Morris Key's ex-wife, testified that
she was visited by Any Pofahl in February of 1989, after Mirris Key
was arrested. See id. vol. 10, at 771. Pofahl was concerned about
her husband and didn't know where he was. See id. at 772. Pof ahl
was al so concerned about her noney, but she told Key "that there
was enough product in Guatenala to take care of everyone." See id.
at 773-74.

Based on the foregoing evidence, the jury could have
reasonably concluded that Pofahl knew of, and entered into the
conspiracy to i nport MDVMA. See United States v. Mtchell, 777 F. 2d
248, 261 (5th Cr. 1985) (finding that evidence supported
conviction for conspiracy to i nport drugs, where the defendant had
know edge of the origin of the drug shipnents, participated in
wei ghing and distributing the drugs, and coll ected and di sbursed
funds in connection with the inportation), cert. denied, 476 U S
1184, 106 S. C. 2921, 91 L. Ed. 2d 549 (1986); see also United
States v. Rojas-Martinez, 968 F.2d 415, 420-21 (5th Cr.) (finding
circunstantial evidence sufficient to support conviction for
conspiracy to inport marijuana), cert. denied, ___ US _ |, 113 S
Ct. 828, 121 L. Ed. 2d 698 (1992); United States v. G bson, 963
F.2d 708, 711 (5th G r. 1992) (uphol ding conviction for inportation
of marijuana where circunstantial evidence))such as defendant's

nervousness and inability to explain her wunusual conduct))was
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sufficient to support finding that defendant knew nmarijuana was
present in side panel of her car).

The conspiracy to distribute and possess with intent to
distribute MDMA involved additional participants and agreenents.
Larry Morrow was a friend of Any Pofahl's who testified that he
periodically purchased as nmany as two thousand tablets from Any
Pof ahl . See id. vol. 9, at 594. When Any Pofahl noved to
California, she arranged for Mdrrow to begin receiving MDVA from
her husband. See id. at 596. Mrrow testified that he sold the
MDMA to Sherry Wallingford, who was his "main distributor.” See
id. at 610-15. Pofahl concedes that this evidence was presented at
trial, but she argues that the evidence was nonetheless
insufficient to prove that she participated in the conspiracy. See
Brief for Pofahl at 32 ("At nost, the evidence shows that Ms.
Pof ahl was acting as an i ndependent dealer for the conspiracy.").
Pof ahl al so contends that no evi dence showed that she partici pated
in negotiations or discussions concerning dealings in NDVA
However, those argunents fall short of denonstrating that the
governnent's evidence was insufficient to support Pofahl's
convi ction. "[T]he trier of fact may infer agreenment from
circunstantial evidence." Hernandez-Pal aci os, 838 F.2d at 1348.

Al t hough sonme of the governnent's evidence may have been

circunstantial, it was not therefore insufficient to support the
jury's verdict. Consequently, we reject Pofahl's sufficiency
claim

-17-



(iii)

The evi dence al so supported the jury's conclusion that Wite
was guilty of conspiracy to distribute and possess with intent to
di stribute MDVA At trial Tom Drath testified that he had a
meeting with Boyd Knight and Charles Wsl ey Knight, at which they
di scussed formng a partnership to sell MDVMA. See Supp. Record on
Appeal, vol. 8, at 404. Thereafter Drath began to receive |arge
guantities of MMA from Wes Knight,® which he sold to two
“distributors" who were "underneath" him See id. at 406-07.
Drath testified that Randy Wi te was one of those distributors, see
id. at 407, and that Wite was assigned to hi mby Boyd Kni ght. See
id. at 433. According to Drath, White carried a beeper, and Drath
woul d call the beeper to let Wiite know that a certain quantity of
MDMA was waiting for himat a storage | ocker to which Wite had a
key. See id. at 410-11. Wiite would retrieve the drugs and sel
them and then pay Drath for the drugs by placing part of the
proceeds fromhis sales back in the locker. See id. Drath stated
that he distributed over 100,000 tablets to Wite between October
of 1987 and Decenber of 1988. See id. at 406, 425, 428.

I nt ernal Revenue Service Special Agent Gary Terrell testified
at trial and recounted an interview with VWite. Wite stated to
Terrell that he entered into an agreenent with Tom Drath to
purchase two to three thousand tablets of MDVA per week. See id.

at 440. Wiite also told Terrell that he had distributors to whom

13 Wes Kni ght received MDVA directly from Morris Key. See
Supp. Record on Appeal, vol. 7, at 144.
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he resold the MDVMA which he received from Tom Drath. See id. at
440-42. These distributors included Shawn Guill ory, Sandy Paul as,
Gary Strauss, and Chris Edwards. See id. Wite told Terrell that
at one tine he accunul ated $75,000 i n proceeds fromsal es of NDVA
See id. at 448. This evidence reveals a nunber of agreenents
entered into by Wiite for the sake of trafficking in NMDMA, and
anply proves that Wiite knew of, and participated in a conspiracy
to distribute and to possess with intent to distribute MDVA

Wi te points out that he did not knowthe top-1evel organizers
of the conspiracy, such as Charl es Pofahl and Morris Key. However,
in order for Wiite to be convicted of conspiracy it was not
necessary for the governnent to prove that he knew all of the
menbers of the conspiracy. In Blunenthal v. United States, 332
US 539, 68 S. C. 248, 92 L. Ed. 154 (1947), Blunenthal was
convi cted of conspiracy to sell whiskey at a price in excess of the
price set by the governnent. See id. The Suprene Court found the
evi dence sufficient to support Blunenthal's conviction, even t hough
Bl unent hal had no know edge of the identity or participation of the
i ndi vi dual who actually owned t he whi skey, see id. at 556-57, 68 S.
Ct. at 256:

[I]t is nost often true, especially in broad schenes

calling for the aid of many persons, that after di scovery

of enough to show clearly the essence of the schene and

the identity of a nunber participating, the identity and

the fact of participation of others remain undi scovered

and undi scover abl e. Secrecy and conceal nent are

essential features of successful conspiracy. The nore

conpletely they are achieved, the nore successful the

crinme. Hence the lawrightly gives roomfor allow ng the

convi ction of those di scovered upon show ng sufficiently
the essential nature of the plan and their connections
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with it, without requiring evidence of know edge of al
its details or of the participation of others.

|d. The evidence here anply denonstrated the essential nature of
t he conspi racy))a network of agreenents to traffick in MDMA))as wel |
as Wiite's participationin the conspiracy. The governnent was not
required to prove that Wiite knew the top-Ievel organizers of the
conspiracy. See id.; United States v. Alvarez, 625 F. 2d 1196, 1198
(5th G r. 1980) (en banc) (citing Blunenthal), cert. denied, 451
UsS 938 101 S. &. 2017, 68 L. Ed. 2d 324 (1981).

White al so contends that he dealt in MDVA while it was | egal
in the United States, but withdrew from the conspiracy "shortly"
after MDVA becane a controlled substance. W disagree. Although
it appears that Wite began dealing in MDVA before it was illega
to do so, he continued to traffick in the contraband I ong
af t erwar ds. The record reveals that MDMA becane a controlled
subst ance on Cctober 27, 1986. See Supp. Record on Appeal, vol.
10, at 949. The record also reveals that Wiite was still
trafficking in MOVA as |ate as Decenber of 1988, nore than two
years after it becanme a controlled substance. See id. vol. 8, at
446. The evi dence was sufficient to support Wiite's conviction for
conspiracy to distribute and possess with intent to distribute
VDVA.

11
Any Ral st on Pof ahl
A

Pof ahl makes several <clainms concerning her notion for

appoi ntnent of a psychiatrist to assist in preparing and presenting
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her defense, pursuant to 18 U.S.C. § 3006A (1988).% Pofahl's trial
counsel, John Hurley, filed in the district court Pofahl's Ex Parte
Motion for Appointnent of Defense Psychiatric Consultant,
"respectfully request[ing] the Court to appoint Dr. Stephen Mark

a licensed psychiatrist, as a defense consultant pursuant to 18
U S. C 8 3006A(e)." See Record on Appeal, vol. 1, at 313 (seal ed).
The notion stated that a psychiatric consultant was needed for the
foll ow ng reasons:

The contents of sonme of [Pofahl's] witings express
strong beliefs in ideas such as reincarnation and the
channeling of spirits. Wile these beliefs may not in
t hensel ves be evidence of nental unsoundness, the sheer
vol unme of writing produced by [ Pofahl], her supposed easy
access to hallucinogenic drugs, and her steadfast
rejection of any suggestion to reduce her potential penal
exposure by pl ea bargaining create a need for [Pofahl] to
be examned by a psychiatric expert, and for this
attorney to consult wth said expert in order to
adequately represent [Pofahl], and investigate al
possi bl e defenses available to [her], and to determ ne
whet her [she] is unable to properly assist in her defense
because of nental disease or defect.

The district court entered an order wthout conducting a
hearing or otherwi se taking evidence concerning the nerits of

Pof ahl ' s noti on. See id. at 324. The district court found "t hat

14 Secti on 3006A provi des:

Counsel for a person who is financially unable to
obtaininvestigative, expert, or other services necessary
for adequate representation may request them in an ex
parte application. Upon finding, after appropriate
inquiry in an ex parte proceeding, that the services are
necessary and that the person is financially unable to
obtain them the court . . . shall authorize counsel to
obtain the services.

18 U.S.C. 8§ 3006A(e) (1988).
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a psychiatrist should be appointed to exam ne [Pofahl] and to
determ ne her present conpetency to stand trial and her sanity at
the time of the offense.” |d. The district court appointed Dr.
St ephen Mark to conduct the exam nation, and ordered himto prepare
awitten report of his findings. The district court directed Dr.
Mark to forward copies of his report to the prosecutor.

Dr. Mark nmet with Pofahl and thereafter forwarded to all
concerned parties a one-page |letter which contained the foll ow ng
description of the neeting:

[ Pof ahl ] basically told ne that she did not want to talk

to ne. She did say that she faces lots of years in

pri son and because of the way things have gone she i s not

sure who to trust and who not to trust. She did tell ne

t hat she has never been in a psychiatric facility nor has

she been under psychiatric care or on psychiatric-type

medi cations. The very little bit that she did talk, |

could not pick up any reason to believe that she woul d

not be conpetent to stand trial, although, certainly

before | cone to that conclusion, | typically Iike to ask

a | ot nore questions and get responses to questions than

what | was able to ask today.

ld. (letter of Stephen L. Mark, MD., Sept. 16, 1991). Pofahl's
counsel, M. Hurley, nade no objection to the district court's
handl i ng of Pofahl's notion, and made no further attenpts to obtain
psychiatric assistance or to present a defense of insanity.
(i)
Pof ahl argues that the district court commtted reversible

error by denying her notion!®> without first conducting an ex parte

15 The district court effectively))though not
expressl y))deni ed Pofahl's notion. The psychiatric exam nation
ordered by the district court was neither requested by Pofahl nor
aut hori zed by 8§ 3006A(e). "The expert appoi nted under § 3006A

is intended to serve the interests of the defendant. . . . "H's
conclusions need not be reported to either the court or the
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inquiry to determ ne whether she was entitled to the relief
requested. \When a crimnal defendant noves under 8 3006A(e) for
psychiatric expert assistance, the district court is required to
conduct an ex parte inquiry to determ ne whether the requested
relief is appropriate. See United States v. Ham et, 456 F.2d 1284,
1284 (5th GCr. 1972) (holding that the district court "erred in
denying the 8 3006A(e) notion wthout conducting the ex parte
inquiry required by the statute"); United States v. Theriault, 440
F.2d 713, 715 (5th Cr. 1971) (sane). However, the district
court's failure to conduct the inquiry required by 8 3006A(e) does
not automatically warrant reversal in this case. Were, as here,
a party fails to object to an alleged error before the district
court, we generally will not disturb the district court's ruling,
unl ess plain error is shown. See, e.g., United States v. Surasky,
974 F.2d 19, 20 (5th Cr. 1992) (holding that plain error standard
applied where crimnal defendant failed to object to allegedly
erroneous application of the sentencing guidelines); United States
v. Lopez, 923 F.2d 47, 49-51 (5th Cr.) (declining to review the
merits of appellant's sentencing guidelines claim where the
alleged error was not raised at trial, and no plain error was
found), cert. denied, = US _ , 111 S . 2032, 114 L. Ed. 2d
117 (1991). Plain error is "error so obvious and substantial that
failure to notice it would affect the fairness, integrity, or

public reputation of [the] judicial proceedi ngs" and would "result

prosecution.'" United States v. Chavis, 476 F.2d 1137, 1142 (D.C.
Cr. 1973) (quoting United States v. Theriault, 440 F.2d 713, 715
(5th Gr. 1971)).
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in mani fest injustice."” Lopez, 923 F.2d at 50; see also United
States v. Bi-Co Pavers, 741 F.2d 730, 735 (5th Cr. 1984); United
States v. Howton, 688 F.2d 272, 278 (5th Gr. 1982).

We have not previously applied the plain error standard where
a crimnal defendant failed to object to the district court's
failure to conduct the ex parte inquiry required by 18 U S. C 8§
3006A(e). Nei t her Haml et nor Theriault nentioned whether the
def endant made an objection. However, we now choose to followthe
Tenth Crcuit in applying the plain error standard in this context.
See United States v. Greschner, 802 F.2d 373, 380 (10th G r. 1986)
(applying plain error standard where defendant failed to object to
the presence of governnent attorneys at hearing on 8 3006A(e)
nmoti on for appoi nt nent of penol ogist), cert. denied, 480 U S. 908,
107 S. C. 1353, 94 L. Ed. 2d 523 (1987).

Pof ahl has not shown plain error resulting fromthe district
court's failure to conduct an ex parte inquiry. Pofahl would have
been prejudiced by that alleged error only if it had prevented the
presentation of a nmeritorious defense of insanity, and nothing in
the record suggests that Pofahl suffered fromany nental disease or
def ect which woul d have supported an insanity defense. The only
items in the record which bear on Pofahl's sanity are the
allegations in her Ex Parte Mdtion for Appointnent of Defense
Psychiatric Consultant. M. Hurley alleged that Pofahl's witings
reveal ed her belief inreincarnation and the channeling of spirits,
but he conceded that these beliefs "may not in thenselves be

evi dence of nental unsoundness." See Record on Appeal, vol. 1, at
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313 (sealed). Counsel also alleged that Pofahl had "easy access to
hal | uci nogeni ¢ drugs, " but did not allege that Pofahl had ever used
such drugs, or that she was inpaired by their use at the tine of
the offense. See id. Finally, counsel alleged that Pofahl refused
to consider a plea bargain. See id. Wile that choice may have
been unwise, it is hardly synptomatic of a nental disease or
defect. In sum nothing in the record suggests that Pofahl could
have presented a successful defense of insanity. Consequently, we
find no plain error in the district court's failure to conduct an
ex parte inquiry.
(i)

Pof ahl also argues that her conviction should be reversed
because she was denied her Sixth Anmendnent right to effective
assi stance of counsel. Pofahl argues that her trial attorney was
ineffective for failing to object to the district court's
di sposition of her 8 3006A(e) notion. W reject Pofahl's argunent,
because she has not shown that, in the absence of her counsel's
failures, the outcone of her trial probably would have been
different.

In order to prevail on her claimof ineffective assistance of
counsel, Pofahl nust show that (1) her counsel's perfornmance was
deficient, and (2) the deficient performance prejudiced her
defense. Strickland v. Washi ngton, 466 U S. 668, 687, 104 S. C
2052, 2064, 80 L. Ed. 2d 674 (1984). We agree that counsel's
performance in this case was deficient. In United States .

Edwards, 488 F.2d 1154 (5th Gr. 1974), a case presenting facts
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very simlar to these, we held that counsel's perfornmance was
ineffective. In Edwards a notion was filed under 8§ 3006A(e), and
the district court ordered a psychiatric exam nation. See id. at
1159. After perform ng the exam nation, the psychiatrist reported
his findings to the prosecution as well as the defense. See id.
As in the instant case, defense counsel failed to object, and we
held that Edwards did not receive "counsel reasonably likely to
render and rendering reasonably effective assistance." See id. at
1162, 1165. In light of Edwards we conclude that Pofahl's
counsel 's perfornmance was deficient.

However, Pofahl is not entitled to reversal unless she
denonstrates that her defense was prejudiced by her attorney's
errors. To denonstrate prejudice, Pofahl nust show that "there is
a reasonable probability that, but for counsel's unprofessiona
errors, the result of the proceeding would have been different."
Strickland, 466 U S at 694, 104 S. C. at 2068. Pof ahl was
prejudi ced by counsel's errors only if those errors stopped her
frompresenting a neritorious defense of insanity. As discussed in
the preceding section, the record reveals no basis for such a
defense. Therefore Pofahl has not shown that, but for counsel's

unpr of essi onal performance, the outcone of her trial probably would
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have been different.® Accordingly, we find no nerit to Pofahl's
i neffective assistance of counsel claim
(iii)

Pof ahl further argues that "the district court, having itself
rai sed the i ssue of Ms. Pofahl's conpetency,!” erred in failing to
concl usively determ ne whether in fact Ms. Pofahl was conpetent at
the tinme of offense and at the tinme of trial." Brief for Pofahl at
15. Pofahl contends that Dr. Mark's exam nation was inconcl usive,
and therefore the district court erroneously failed to resolve the
i ssue which it raised. Pofahl did not object belowto the district
court's alleged failure to determ ne whether she was conpetent.
Consequently, absent a showing of plain error, Pofahl is not
entitled to relief. For the reasons stated previously, see supra
I[11.A (i)., Pofahl has not shown plain error. Pof ahl does not
all ege that she was ever nentally inconpetent, and nothing in the
record woul d support such an all egation. Consequently, we reject

Pof ahl ' s ar gunent.

16 Edwards is distinguishable in this regard. |t appears
t hat Edwar ds was prej udi ced by his attorney's failure to pursue the
insanity defense because Edwards was di agnosed as " an immuature
personality' exhibiting “sinple schizophrenia with depression,
soci opathic tendenci es, religiosity and passive dependent
features.'" Edwards, 488 F.2d at 1159. Consequently, there was a
reasonable probability that Edwards could have presented a
meritorious insanity defense, if not for his counsel's om ssions.

17 Pof ahl argues that the district court raised the issue of
her conpetency by ordering Dr. Mark to conduct a psychol ogica
eval uati on.
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Pof ahl next argues that the district court erred by denying
her notion to suppress evidence seized fromthree of her residences
in California. Law enforcenent officers obtained search warrants
for the followng three | ocations: 8488 Carlton Way, Los Angel es;
8447 West 4th Street, Los Angeles; and 17 Yawl Street, Marina De
Rey. Pofahl argues that the affidavits supporting the warrants did
not establish probable cause. According to Pofahl, the affidavits
all eged that her husband, Charles Pofahl, and Dr. Morris Key
engaged in crimnal activities in Texas, but failed to all ege that
she engaged in any illegal conduct or that any illegal conduct took
place in California. Pofahl contends that the affidavits therefore
did not establish a nexus between her residences in California and
t he evidence sought there by officials.

Where a district court denies a notion to suppress evidence
seized pursuant to a warrant, and the notion is prem sed on an
al l eged | ack of probable cause to support the warrant, we review
the denial of the notion to determne (1) whether the good-faith
exception to the exclusionary rule applies, see United States v.
Leon, 468 U.S. 897, 104 S. C. 3405, 82 L. Ed. 2d 677 (1984); and
(2) whether the warrant was supported by probable cause. United
States v. Satterwhite, 980 F.2d at 317, 320 (5th Cr. 1992); see
also United States v. Wbster, 960 F.2d 1301, 1307 (5th Cr.),
cert. denied, = US __ , 113 S. C. 355 121 L. Ed. 2d 269
(1992). However, it is unnecessary to address the probabl e cause
issue if the good-faith exception applies, unless the case i nvol ves

a ""novel question of |aw whose resolution is necessary to guide
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future action by law enforcenent officers and nmagistrates.'"
II'linois v. Gates, 462 U. S. 213, 264, 103 S. . 2317, 2346, 76 L.
Ed. 2d 527 (1983) (Wiite, J., concurring); Satterwhite, 980 F. 2d at
320 (quoting Gates). Because Pofahl's Fourth Amendnent argunent
does not present a novel question of |aw, we address the good-faith
i ssue first.

Evi dence obtained by officers in objectively reasonabl e good-
faith reliance upon a search warrant is adm ssi bl e, even though the
warrant was unsupported by probabl e cause. See Leon, 468 U S. at
922-23, 104 S. C. at 3420; Satterwhite, 980 F.2d at 320. The

evidence is not adm ssible where the warrant is based upon an

affidavit ""so lacking in indicia of probable cause as to render
official belief in its existence entirely unreasonable.'" Leon
468 U. S. at 923, 104 S. . at 3421 (quoting Brown v. Illinois, 422

U S. 590, 610-611, 95 S. C. 2254, 2265-66, 45 L. Ed. 2d 416 (1975)
(Powell, J., concurring in part)). W often refer to an affidavit
of that sort as a "bare bones affidavit."'® See United States v.
Craig, 861 F.2d 818, 821 (5th Gr. 1988). Where a warrant is
supported by nore than a bare bones affidavit, an officer may rely
in good faith on the warrant's validity. Satterwhite, 980 F.2d at
321; United States v. Pigrum 922 F.2d 249, 252 (5th Cr.), cert.
denied, ___ US. __, 111 S. C. 2064, 114 L. Ed. 2d 468 (1991).

W review de novo the reasonabl eness of an officer's reliance upon

18 A bare bones affidavit contains "wholly concl usory
statenments, which lack the facts and circunstances from which a
magi strate can i ndependent |y determ ne pr obabl e cause."

Satterwhite, 980 F.2d at 321.
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a warrant issued by a nmgistrate. Satterwhite, 980 F.2d at 321
(citing United States v. Wlie, 919 F. 2d 969, 974 (5th Cr. 1990)).
(i)

The search warrant for 8488 Carlton Way in Los Angel es was
supported by the affidavit of Internal Revenue Service Special
Agent M chel L. Lanberth. See Record on Appeal, vol. 2, at 232-53.
The affidavit described at | ength how Charl es Pofahl and Morris Key
obt ai ned chem cals in Wst CGermany, shipped themto Guatemala for
use in the manufacture of MDMA, and then inported the MDVA tablets
into the United States for sale. Mst of the crimnal activities
di scussed in the affidavit involved Charles Pofahl and Murris Key,
but not Any Pofahl. However, a confidential informant ("Cl-3")
told Lanberth "that Any Pofahl was fully know edgeabl e and heavily
involved with Charles F. Pofahl's personal and busi ness
activities." Id. at 234-35. Another confidential informant ("Cl -
5") stated that, followng the arrest of Charles Pofahl in April of
1989, "Any Pofahl [had] taken charge of the business and personal
effects of Charles F. Pofahl." See id. at 234.

Prior to Charles Pofahl's arrest, he and Any Pof ahl resided at
12526 Sunlight Drive in Dallas. See id. at 243. Confidentia
informant Cl-3 stated that he maintained an office at Charles
Pofahl's residence and was once a business partner of Charles
Pofahl. See id. at 244. Cl-3 stated that he had seen "nunerous
filing cabinets containing records relating to the manufacture of
phar maceutical products . . . at Pofahl's residence |ocated at

12526 Sunlight." See id. at 243. Cl-3 said that additiona
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records were kept at an office at 3317 Finley, in lrving. See id.
Cl-3 further reported that Charl es Pofahl kept a safe at his Dall as
resi dence, which contained "large anobunts of currency, jewelry,
coins, firearns, and plastic bags containing white powder and
tablets." See id.

Around the tine of Charles Pofahl's arrest, Any Pofahl vacated
the residence in Dallas. See id. at 243. A nei ghbor of the
Pof ahl s reported seeing furniture being | oaded i nto a novi ng van at
12526 Sunlight Drive in April of 1989. See id. at 234. Any Pof ahl
tol d the nei ghbor that she was noving to California. See id. C-5
reported that, follow ng Charles Pofahl's arrest, he assisted Any
Pofahl by transporting office equipnent, books, and records
pertaining to Charles Pofahl's business from an office at 3317
Finley, in Irving, to a storage facility in Dall as. See id. at
241. Cl-5 also stated that he hel ped Any Pofahl nove boxes of
docunents to the sane storage facility fromthe Pofahls' house on
Sunlight Drive around the sane tine. See id. Lanberth searched
the storage facility and found what he believed to be only part of
t he Pof ahl s’ business and financial records. See id. at 238. At
the tinme of Lanberth's affidavit, the whereabouts of the safe
referred to by Cl-3 were unknown. See id. at 242.

Uility conpany records revealed that Amy Pofahl obtained
utility services for 8488 Carlton Way in Los Angeles on April 12,
1989, see id. at 235-36, and Pacific Bell Tel ephone |isted a nunber
for Any Ral ston (Pofahl's nmaiden nane) at 8488 Carlton Way. See
id. at 235. A Drug Enforcenment Adm nistration ("DEA") agent told
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Lanberth that he had seen a wonan mat chi ng Any Pof ahl's descri ption
at the 8488 Carlton Way residence. See id.

Citing United States v. Green, 634 F.2d 222 (5th Gr. 1981),
Pof ahl argues that the foregoing information did not support an
obj ectively reasonabl e good faith belief in probable cause because
it did not allege that Pofahl engaged in any crimnal activity in
California. In Geen, |law enforcenent officers obtained a search
warrant for Geen's Florida residence. See id. at 226. The
af fidavits supporting the warrant anply denonstrated that G een was
involved in crimnal activities in California, "[b]Jut no evidence,
other than residence, was set forth in the affidavits that
connected the Key Wst, Florida, hone to the crimnal activity
taking place alnost 3,000 mles away." See id. at 225-26. On
appeal the question was "whether evidence that a person i s engaged
in crimnal conduct in California constitutes probable cause, in
and of itself, to search that person's Florida residence." See id.
at 226. We answered that question in the negative:

The justification for allowng a search of a
person's residence when that person is suspected of
crimnal activity is the commopbn-sense realization that
one tends to conceal fruits and instrunentalities of a
crime in a place to which easy access may be had and in
which privacy is neverthel ess nmaintained. In norma
situations, few places are nobre convenient than one's

residence for use in planning crimnal activities and
hiding fruits of a crine. But we are confronted with a

different situation: in this case defendant G een
all egedly engaged in crimnal activity several thousand
mles from his residence. The conveni ence of the

residence for use as a place to plan and hide fruits of
the crime is thus di mnished, if not elimnated.

| d. Under those circunstances we found "no justification for a
reasonabl e person to conclude that there was probable cause to
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believe that fruits or instrunentalities of crimes could be found
at the Florida residence.” 1d. Pofahl argues that, in light of
Green, Lanberth's allegations of crimnal conduct in Texas did not
support a reasonabl e good faith belief in probable cause to search
Pofahl's residence in California. W disagree.

In Geen the only support for probable cause was the
assunption that, because it is usually convenient for crimnals to
keep the fruits and instrunentalities of their crines at hone,
Green would do so as well. Here the search warrant was supported
by specific, concrete facts, rather than a nere assunption about
the tendencies of crimnals to keep evidence of their crinmes at
home. The facts alleged by Lanberth showed that Any and Charl es
Pof ahl stored records and fruits of their crimnal enterprise at
their residence, and that Any Pofahl noved from Sunlight Drive in
Dall as to 8488 Carlton Way in Los Angel es after she took control of
the drug trafficking business. Therefore, it was reasonably
inferable that Amy Pofahl had the records, fruits, and
instrunmentalities of the Pofahls' crines transported to California
and stored at her residence.? See United States v. Thomas, 973
F.2d 1152, 1157 (5th Gr. 1992) ("Since [the] crimnal instrunents

were not found at Thomas's . . . business, the expectation of

19 When Any Pof ahl noved to California, she renoved fromthe
house in Dallas any records and fruits of the crimnal enterprise;
she al so renoved busi ness records and equi pnent fromthe office in
Irving. Sone of these itens were transported to a storage facility
in Dallas, but Lanberth concluded that the business records
di scovered there were only part of the records pertaining to the
Pof ahl s’ drug smuggling operation. Lanberth did not indicate that
the search of the storage facility revealed any of the itens
mentioned by Cl-3 as the contents of Charles Pofahl's safe.
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finding the [crimnal instrunments] at Thomas's hone was a
reasonable inference supporting a determnation of probable
cause."); United States v. Pace, 955 F.2d 270, 277 (5th Gr. 1992)
(noting that nexus between evidence sought and |ocation to be
searched "may be establi shed "through normal inferences as to where

the articles sought woul d be | ocated (quoting United States v.
Freeman, 685 F.2d 942, 949 (5th Cr. 1982))). In Geen "[wWe
enphasi ze[ d] that the affidavits contain[ed] no al |l egations tendi ng
to establish that crimnal activity of any ki nd was taki ng pl ace at
the Florida residence." Geen, 634 F.2d at 226 n.8. Because the
affidavit at issue here contained substantially greater indicia of
probabl e cause than did the affidavit in Geen, Pofahl's reliance
on that case is m spl aced.

Lanberth's affidavit was not a bare bones affidavit containing
only "wholly conclusory statenents, which lack the facts and
circunstances fromwhich a magi strate can i ndependently determ ne
probabl e cause."” See Satterwhite, 980 F.2d at 321. The specific
facts alleged by Lanberth tended to establish the existence of an
ongoing crimnal enterprise, as well as the likelihood that
evi dence of that enterprise would be found at Pofahl's California
resi dence. Therefore, the officers reasonably relied in good faith
on the search warrant for the house at 8488 Carlton Way, and the
district court did not err by admtting evidence seized at that

resi dence.
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(i)

Any Pof ahl apparently noved to 8447 West 4th Street in Los
Angeles in April of 1990.2° A search warrant was issued for that
address in July. DEA Special Agent Douglas Cortinovis was the
affiant in support of the warrant. Cortinovis alleged nunerous
facts which indicated that Pofahl was actively involved in the
i nportation and distribution of MDVA al ong with Charl es Pofahl and
Morris Key. For exanple, Cortinovis stated that he had i ntervi ened
Morris Key at a federal prison, and that Key reported seei ng Any
Pof ahl carrying 10,000 MDVA tablets in the trunk of her car. See
Record on Appeal, vol. 2, at 216, 219. Cortinovis also interviewd
Charles Pofahl in a German prison, at which tinme Charles Pofah
stated that Any Pofahl had full know edge of his drug business, and
even assisted in tableting and packagi ng MDMA and counti ng currency
acqui red through sal es of MDVA. See id. at 210-11. Charl es Pof ah
admtted that he and his associates were involved in the
i nportation and distribution of MDVA from1985 to 1989. See id. at
220. Cortinovis stated, based on his experience investigating
crimes of this kind, that individuals who participate in drug
trafficking maintain records and other evidence of their illega
activities at their residences for long periods of tinme, often

mont hs or years. See Record on Appeal, vol. 2, at 222-24.

20 In March of 1990 Pofahl's landlords at 8488 Carlton \Way
told an IRS investigator that Pofahl was term nating her tenancy
that nonth. See Record on Appeal, vol. 2, at 202. Pofahl began
recei vi ng phone service at 8447 West 4th Street in April of 1990.
See id. Witer, gas, and electric services for that address were
registered in Pofahl's nane as well. See id.
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Pof ahl presses essentially the same argunents with respect to
the search warrant for her West 4th Street apartnent as she did
wWth respect to the warrant for the Carlton Wy residence.
Pof ahl s argunent under Geen is even |ess persuasive here. I n
addition to denonstrating Pofahl's extensive involvenent in the
MDMA busi ness, Cortinovis alleged specific facts tending to show
t hat Pofahl continued to be involved wth MDVA after she noved to
Cal i forni a. At the 8488 Carlton Way residence, officers seized
Pof ahl's Mercedes Benz, which contained half a dozen MDVA tabl ets.
See id. at 205. Long di stance tel ephone records also indicated
t hat Pof ahl kept in touch with Larry Morrow, a naj or participant in
Charl es Pof ahl's MDIVA operation, 2t while she was |iving in the house
on Carlton \Way. See id. at 204. Because the facts alleged in
Cortinovis's affidavit do not pertain only to Texas, Pofahl's
reliance on Green is again m spl aced.

Many of the facts alleged by Cortinovis concerning Any
Pof ahl ' s i nvol venent in the MDMA trafficking schene occurred before
she noved from Carlton Way to West 4th Street. Therefore, Pofah
argues, the facts alleged by Cortinovis had little if anything to
do wth the West 4th Street |ocation, and did not justify adm ssion
of evidence seized at that |ocation. W disagree.

First, facts alleged by Cortinovis tend to showthat after Any
Pof ahl noved to the apartnent on West 4th Street, she regularly

comunicated with Jerry WIIlianmson, the individual who was

21 Cortinovis alleged that Larry Mrrow participated in
Charles Pofahl's operation as a snuggler and as a regular
distributor of MDVA. See id. at 210.
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responsible for snuggling the majority of Charles Pofahl's NMDVA
intothe United States fromCGuatenal a. See id. at 204. WIIlianmson
stated, during a post-arrest interview, that Amy Pofahl contacted
him to warn him that Charles Pofahl was cooperating with the
authorities and m ght be revealing incrimnating information about
hi m See id. Long distance tel ephone records indicated that
Wl lianmson called Any Pofahl's residence several tines each nonth
during the first few nonths that she |ived at the West 4th Street
address. See id.

Second, Pofahl's argunent has little weight in light of our
decision in United States v. Wbster, 960 F.2d 1301 (5th GCr.),
cert. denied, = US __ , 113 S. . 355 121 L. Ed. 2d 269
(1992). Webster argued that evidence seized at his residence
shoul d have been suppressed because the affidavit supporting the
search warrant failed to establish probable cause. See id. at
1306. The affidavit alleged that Wbster sold drugs at his
resi dence 18 nonths before the issuance of the warrant. See id.
The nore recent drug sales alleged in the affidavit occurred at
ot her | ocations. See id. at 1307. W affirmed the district
court's adm ssion of the sei zed evidence, under the Leon good-faith
excepti on:

The affidavit alleged that, based on the officer's

experience, drug dealers and traffickers commonly keep

caches of drugs, as well as paraphernalia and records of

drug transactions, in their residences. In other words,

the basis for searching Wbster's residence was his

overall drug trafficking and sales activity, not just

those sales that actually took place at his residence.

See id. The sane can be said here.
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Agent Cortinovis did not submt a bare-bones affidavit.
Cortinovis alleged facts tending to show that Amy Pofahl's
i nvol venent in along-standing drug trafficking operation conti nued
into the period when she lived at the apartnent on Wst 4th
Cortinovis also pointed out that participants in drug trafficking
enterprises are likely to keep records and ot her evidence of their
illegal activities at their hones for long periods of tine.
Therefore, we conclude that the facts alleged by Cortinovis
supported a reasonabl e good faith belief in probable cause.? The
district court did not err by admtting evidence seized at 8447
West 4th Street.

(iii)

Law enforcement officers executed a search warrant for
Pofahl's residence at 17 Yawl Street, Unit #4 in Marina Del Rey on
March 27, 1991. I nternal Revenue Service Special Agent Gary
Gl Il man submtted an affidavit in support of the search warrant
application. Gallnman alleged that Charles Pofahl and Morris Key's
MDMA racketeering operation persisted for several years and
involved the inportation and distribution of mllions of NDVA

t abl et s. See Record on Appeal, vol. 2, at 185-86. Gl | man

22 See also United States v. Kleinebreil, 966 F.2d 945 (5th
Cr. 1992). There we upheld the adm ssion of evidence under the
Leon good faith exception, even though evidence relating directly
to the residence searched was a year old. See id. at 948-49. W
concluded that the affidavit " clearly show ed] a |ong-standing,
ongoi ng pattern of crimnal activity,' continuing through the date
of issuance of the warrant,” and "the type of evidence
sought ))records of drug-trafficking activity)) [was] of the sort
that [coul d] reasonably be expected to be kept for | ong periods of
time inthe place to be searched.'" See id. at 949 (quoting United
States v. Craig, 861 F.2d 818, 822-23 (5th G r. 1988)).
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referred to an interviewwith Mrris Key, during which Key stated
t hat Any Pofahl had full know edge of the NMDMA operation, and that
he had seen her carrying about 10,000 MDVA tablets in the trunk of
her car. See id. at 183. Charl es Pofahl also stated that Any
Pof ahl knew about, and assisted him wth, the production,
i nportation, and distribution of MDVMA. See id. at 181. Gl nan
alleged facts which tended to show that, after the arrest of
Charl es Pofahl in Germany, Any Pofahl renoved |arge sunms of cash
fromvarious storage facilities in the Dallas area and transported
the noney, or had it transported, to California. See id. at 174,
177-79. Oher facts alleged by Gallnman indicate that Any Pofah

pl aced at |east sonme of the currency in storage facilities in
California. See id. at 173. Gallnman recounted an interview with
an i ndi vidual naned Robert Petty, who stated that he had sol d MDVA
for Amy Pofahl and delivered the proceeds ($218,930) to her while
she was living in Los Angeles. See id. Dean Bornstein and Heat her
Teague were friends of Any Pofahl, who cl ai ned t hat Pof ahl provided
themwith MDVA for their personal use during 1989 and 1990. See
id. at 173-74. Gllman also alleged facts tending to show that Any
Pofahl, while living in California, maintained contact with Jerry
WIllianmson, who had been primarily responsible for inporting
Charles Pofahl's MDVMA into the United States from Guatenmal a. See
id. at 175-76. Finally, when Any Pofahl was arrested on March 26,
1991))t he day before the search of the Yawl Street residence))the

arresting officers asked her where her noney was hidden. See id.
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at 170-71. Pofahl asked the officers whether they "would | et her
go free if she gave up her noney." See id. at 170.

Agent @Gl lman did not submt a bare-bones affidavit. The
specific facts alleged by Gallman tended to show that Amy Pofah
had been involved in an el aborate, |ongstanding MDVA trafficking
operation, and that she continued to be involved with the
operation, or at |least sone facets of it, after she noved to
Cal i forni a. Because Any Pofahl utilized storage facilities in
California, it was |likely when the Yawl Street warrant was issued
that evidence of drug trafficking, particularly the proceeds of
drug sales, had not been seized at either of Any Pofahl's
residences in Los Angeles and remained in her hands. That
concl usi on woul d have been bol stered by Any Pofahl's offer to the
arresting officers to hand over her noney in return for her
freedom These facts supported a reasonable good faith belief in
probable cause to search the Yawl Street residence. See
Kl ei nebreil, 966 F.2d at 949; Whbster, 960 F.2d at 1307. The
district court did not err by admtting evidence seized at the Yaw

Street | ocation.?

23 Randy White clainms that his conviction nust be reversed
because certain evidence admtted at trial was unconstitutionally
sei zed from Any Pof ahl's Jaguar autonobil e outside the Yaw Street
residence in Mrina del Rey. Because Wiite has no standing to
object to the search, his argunent fails. An individual who has no
reasonabl e expectation of privacy in a vehicle lacks standing to
chal l enge a search of that vehicle. See Rakas v. Illinois, 439
U S 128, 148, 99 S. . 421, 433, 58 L. Ed. 2d 387 (1978); United
States v. Johnston, 685 F.2d 934, 939 (5th Gr. 1982) (citing
Rakas). W have found that an individual |acks standing to object
to the search of a vehicle where he asserts no ownership interest
in the vehicle. See United States v. Harrison, 918 F.2d 469, 472
(1990) (citing Rakas and Johnston); Johnston, 685 F.2d at 939
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Pofahl also contends that the district court erred by
cal cul ati ng her sentence on the basis of the full anobunt of NDMA
involved in the conspiracy))1.4 mllion granms. Pofahl argues that
it was not reasonably foreseeable to her that the conspiracy would
i nvol ve such a large quantity of MDMA, and therefore the district
court should not have taken that anount of drugs into account in
det erm ni ng her base of fense | evel for the drug conspiracy counts.
The district court assi gned Pof ahl a base of fense | evel of 38 based
on 1.4 mllion grans of NMDMA. 2 Pofahl failed to object to the
anount of MDMA used to calculate her base offense |evel. See
Letter from Attorney John M Hurley to U S. Probation Oficer
WIlliamH More, attached to Presentence Report, United States of

Anmerica v. Any Ral ston Pofahl, No. W91-CR-038 ( Pof ahl's obj ections

Wi te concedes that he "did not know. . . Pofahl and knew not hi ng
of her residence in Marina del Rey, California or her autonobile."
Brief for White at 15. Cearly Wiite | acks standing to contest the
search of that autonobile.

24 A defendant's base offense level is determ ned on the basis of:

[A]Il acts and omissions comitted or aided and abetted by the
defendant, or for which the defendant would be otherw se
accountabl e, that occurred during the comm ssion of the offense of
conviction, in preparation for that offense, or in the course of
attenpting to avoid detection or responsibility for that of fense, or
that otherwi se were in furtherance of that offense . . . .
United States Sentencing Conm ssion, Guidelines Munual, § 1B1.3(a)(1) (Nov.
1991). "Conduct "“for which the defendant woul d be ot herw se account abl e' oo
i ncl udes conduct of others in furtherance of the execution of [a] jointly-
undertaken crimnal activity that was reasonably foreseeabl e by the defendant."
US S G § 1B1.3, coment. (n.1).

25 See Presentence Report, United States of Anerica vs. Any
Ral ston Pofahl, No. W91-CR-038, at 22 (sealed); Supp. Record on
Appeal, vol. 12, at 20 (applying offense |evel recommended by
probation officer).
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to Presentence Report); Supp. Record on Appeal, vol. 12 (Pofahl's
sentencing hearing). Because Pofahl failed to object below the
district court'sruling will be reviewed only for plain error. See
United States v. Hatchett, 923 F.2d 369, 376 (5th Gr. 1991)
(appl ying plain error standard where defendant failed to object to
district court's consideration of a quantity of cocaine in
calculating his base offense |evel). Plain error is "error so

obvi ous and substantial that failure to notice it would affect the

fairness, integrity, or public reputation of [the] judicial
proceedi ngs" and would "result in manifest injustice.” United
States v. Lopez, 923 F. 2d 47, 50 (5th Cr.), cert. denied, U S.

_, 111'S. Ct. 2032, 114 L. Ed. 2d 117 (1991) (citations onitted);
see also United States v. Bi-Co Pavers, 741 F.2d 730, 735 (5th Cr
1991); United States v. Howton, 688 F.2d 272, 278 (5th Cr. 1982).

We find no plain error here. "Questions of fact capabl e of
resolution by the district court upon proper objection at
sentenci ng can never constitute plain error." Lopez, 923 F. 2d at
50. The quantity of drugs reasonably foreseeable to Pofahl is a
question of fact which the district court could have resol ved at
sentencing. See United States v. Cockerham 919 F.2d 286, 289 (5th
Cir. 1990) (holding that determ nation of relevant conduct under
§ 1B1.3 is "primarily factual"); United States v. Rivera, 898 F.2d
442, 445 (5th Cr. 1990) (holding that quantity of drugs inplicated
by a crinme is a factual question).

In the alternative, we find no plain error in holding Pofah

accountable for the full amount of MDMA involved in the conspiracy
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because it appears that the full anount of NMDMA was reasonably
foreseeable to Pofahl. Evi dence presented by the prosecution
reveal ed that Pofahl was personally involved in several aspects of
her husband's MDVA busi ness, practically fromthe inception of the
conspiracy, and that she knew or should have known of the [|arge
quantities of MDVA that were involved in the conspiracy. Before
the manufacturing operation was noved to Cuatenala, Any Pofahl
assisted in counting MDVA tablets and placing themin bottles in
Lew sville, Texas. See Supp. Record on Appeal, vol. 8, at 247.
Pof ahl was al so present in Guatemal a at the apartnent where Charl es
Pof ahl stored MDMVA before inporting it into the United States, and
she helped him to renove the "Made in CGuatemala" |abels from
bottles that were used to package the MDVA. See id. vol. 7, at
148; vol. 8, at 281. Charl es Pofahl stated to |aw enforcenent
officers that Any Pofahl had full know edge of his manufacturing,
inportation, and distribution activities, and that she frequently
assisted himin counting large quantities of currency received in
exchange for MDMA. See Record on Appeal, vol. 2, at 181 (affidavit

of I RS Special Agent Gary Gall man in support of search warrant). 25

26 I n determ ning Pofahl's sentence, the district court
coul d consider information included in the sworn affidavits of |aw
enforcenment officers. See 18 U.S.C. 8§ 3661 (1988) ("No limtation
shall be placed on the information concerning the background,
character, and conduct of a person convicted of an offense which a
court of the United States may recei ve and consi der for the purpose
of inposing an appropriate sentence."); United States Sentencing
Comm ssion, Cuidelines Manual, § 1B1.4 (Nov. 1991); United States
v. Patterson, 962 F.2d 409, 415 (5th G r. 1992) ("The district
court is free to consider al | rel evant evi dence [at
sent enci ng] ))even i nadm ssible evidence))as |long as the evidence
relied upon has "sufficient indicia of reliability to support its
probabl e accuracy.'" (quoting United States v. Alfaro, 919 F. 2d
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A confidential informant reported that, after Charles Pofahl's
arrest, Any Pofahl took charge of Charles Pofahl's "business and
personal effects.” See id. at 234 (affidavit of I RS Special Agent
M chael Lanberth in support of search warrant). Any Pofahl's
know edge of the large quantity of MDMA i nvol ved in the conspiracy
was also evident from a conversation with Mrris Key's wfe,
Kat hl een Key, soon after Morris Key's arrest. See Supp. Record on
Appeal, vol. 10, at 771-74. Pofahl stated that she did not know
wher e her husband was, and she was concerned about her noney, but

"that there was enough product in Quatemala to take care of

everyone." See id. at 772-74. The district court's consideration
of 1.4 mllion grans of MDVA did not anobunt to plain error.
D

Pof ahl also contends that the district court erred in
i ncreasing her offense level by two, based upon its finding that
she was a manager of the conspiracy.? See Supp. Record on Appeal,
vol. 12, at 7; United States Sentencing Conm ssion, Quidelines
Manual , 8§ 3Bl.1(c) (Nov. 1991). The district court's factual
finding that Pofahl was a manager of the conspiracy will not be

reversed absent a show ng of clear error. See United States v.

962, 965 (5th Gir. 1990))).

21 The term "manager" is not defined by the Sentencing
Quidelines. See U S.S.G 8§ 3B1.1 and coment. As that term has
been applied in this Crcuit, it inplies, inter alia, recruitnent
of participants in the offense, the exercise of control over
ot hers, and the exercise of decision-nmaking authority. See United
States v. Peters, 978 F.2d 166, 170 (5th Cr. 1992); United States
v. Liu, 960 F.2d 449, 456 (5th Gr.), cert. denied, = US |
113 S. C. 418, 121 L. Ed. 2d 341 (1992).
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Muel l er, 902 F.2d 336, 345 (5th CGr. 1990); United States .
Al varado, 898 F.2d 987, 993 (5th Cr. 1990). W wll not deemthe
district court's finding to be clearly erroneous unless we are | eft
with the definite and firm conviction that a mstake has been
commtted. See Alvarado, 898 F.2d at 993-94.

The district court's characterization of Pofahl as a nmanager
was not clearly erroneous. On several occasions Pofahl influenced
the course of the drug trafficking operation or exercised authority
over others in furtherance of the conspiracy. Pof ahl was
responsi ble for introducing Larry Morrowinto the conspiracy. See
Supp. Record on Appeal, vol. 9, at 593. Morrow was first
i ntroduced to Charles Pofahl by Amy Pofahl, and for sone tinme she
personally supplied Mirrow with MOMA for resale and for his
personal use. See id. at 593-94. Any Pofahl negotiated wth
Morrow regarding the price that he woul d pay her for the MDVA. See
id. at 594-95. When Any Pofahl noved to California, she nmade
arrangenents for Morrow to deal with her husband in her absence.
See id. at 595-96. After Charles Pofahl was arrested, Any Pofah
contacted Morrow and requested that he visit a | ocked storage vault
inorder toretrieve a sumof noney which she expected to be stored
t here. See id. at 608. Morrow did not find the noney, but
retrieved a quantity of MODMA fromthe vault. See id. at 611-12
Any Pofahl |ater instructed himto returnto the vault to determ ne
whet her any MDMA remai ned. See id. at 613.

Pof ahl exerci sed authority over others in furtherance of the

conspiracy on other occasions as well. In May of 1989 Any Pof ah
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rented a Lincoln Town Car in Dallas and instructed Dean Bornstein
to drive the car to Los Angel es, carrying, anong other things, a
gym bag full of noney. See id. vol. 10, at 788-89. Robert Petty
smuggled MDVA into the United States for Charles Pofahl. See id.
at 866-69. However, upon entering the United States with a
shi pnrent of MDMVA from Guatenmal a, Petty | earned that Charl es Pof ahl
had been arrested. See id. at 870. Because he could not deliver
the MDMA to Charles Pofahl, Petty sold it for a substantial sum
See id. at 871. Thereafter Any Pofahl contacted Petty and arranged
a neeting with him at which she told Petty that she knew he had
either a quantity of MDVA or the proceeds therefrom See id. at
873-74. Any Pofahl demanded that Petty relinqui sh the noney, which
he did at a later neeting. See id. at 874-75. \Wen Petty reported
that he had sold the MDVA tablets for two dollars apiece, Pofahl
commented that she could have sold them for four or six dollars
each. See id. at 875-76.

Because Any Pofahl's role in the conspiracy involved
negotiating the price of NMDMA, recruiting other nenbers of the
conspiracy, and directing the actions of others in furtherance of
the conspiracy, the district court's characterization of Pofahl as
a manager of the conspiracy does not | eave us with the definite and
firm conviction that a m stake has been commtted. See United
States v. Peters, 978 F.2d 166, 170 (5th Cr. 1992) (upholding
enhancenment under U. S.S.G § 3Bl.1(c) where defendant recruited
others to take part inthe offense); United States v. Liu, 960 F. 2d
449, 456 (5th Gr.) (holding that, in determ ni ng whet her def endant
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is a manager or supervisor, district court should consider
recruitnment of participants in the offense, the exercise of control
over others, and the exercise of decision-nmaking authority), cert.
denied, __ US. _ , 113 S. C. 418, 121 L. Ed. 2d 341 (1992);
Al varado, 898 F.2d at 993-94 (upholding enhancenent under
8§ 3Bl.1(c) where defendant negotiated drug deals, directed the
actions of others, and dealt with the proceeds of the crimna
enterprise); U S S.G § 3B1L.1, coment. (n.1l) (recommendi ng that
district court consider "the exercise of decision naking authority,
the recruitnent of acconplices, . . . and the degree of
control and authority exercised over others" in applying 8 3B1.1).
The district court's finding was not clearly erroneous.
E

Pof ahl next contends that the district court erred by
enhanci ng her sentence as a result of an erroneous finding that she
attenpted to obstruct justice. Section 3Cl.1 of the federal
sentencing guidelines provides for a tw level increase in a
defendant's offense level "[i]f the defendant willfully obstructed
or inpeded, or attenpted to obstruct or inpede the adm nistration
of justice during the investigation, prosecution, or sentencing of
the instant offense.” See United States Sentencing Comm ssion
Qui del i nes Manual, 8 3C1.1 (Nov. 1991). The district court inposed
an i ncrease of two | evel s because, at the tinme of her arrest Pofahl
was living part-tinme in Florida under an assuned nane, and because
she wote a letter to her husband, asking himnot to provide the

authorities with i nformati on which would incrimnate her. Were a
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district court enhances a defendant's offense | evel on account of
an obstruction of justice, the district court's finding of
obstructive conduct is reviewed for clear error. See United States
v. Pierce, 893 F.2d 669, 677 (5th GCr. 1990); United States v.
Ri vera, 879 F.2d 1247, 1254 (5th Gr.), cert. denied, 493 U S. 998,
110 S. C. 554, 107 L. Ed. 2d 550 (1989); United States v. Franco-
Torres, 869 F.2d 797, 800 (5th G r. 1989).

The district court's finding of obstructive conduct was not
clearly erroneous. Pofahl wote to her husband during his
incarceration in Germany, and inplored himto stop providing the
authorities withincrimnatinginformtion about her.2® Application

Note 3 to 8 3Cl.1 provides as an exanpl e of conduct which warrants

28 Pofahl's letter contained the foll owm ng passages:

Everyone does not want nme to correspond with you[, and]
considering what info [sic] was passed on to nme by your
attorney | nust agree. Wiy do you say things that harm

me [and] nmake their case against nme stronger[?] | can't
try to help [and] support you when you do the opposite.
Il will always love you Sandy [for]ever but you are

forcing ne into a position of alienating you because you
bring nme harm

* * *

| nmust say every attorney |'ve talked to can't believe
you're co-operating [and] now they sinply are getting
statenents from everyone you squeled [sic] on . . . Wn
wn situation for them Everyone goes to prison and no
lengthy trial. Except ne, little ole Any))Do ne a favor
pl ease from now on don't nention ny nane to anyone
anynore. By sinply witing this letter | could al so be
accused of obstruction of justice [and] since | can't

trust you to keep your nouth shut | amdoing this with
great reserve. |I'mpositive it will conme back to haunt
me

Governnent's Exhibit No. 1058, United States of Anerica vs. Any
Ral st on Pofahl, No. W91-CR-038.
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an enhancenent for obstruction of justice "conduct prohibited by 18
U S C 88 1501-1516," see U S.S.G 8§ 3Cl.1, comment. (n.3(i)); and
it appears that Pofahl's letter, by which she attenpted to prevent

her husband from cooperating with the authorities, was prohibited

by 18 US. C 8§ 1512(b) (1988). See 18 U S.C. § 1512(b)
(prohibiting "corruptly per suad[ i ng] anot her person, or
attenpt[ing] to do so . . . with intent to influence, delay, or

prevent the testinony of any person in an official proceeding");
United States v. Masterpol, 940 F.2d 760, 763 (2d GCr. 1991)
(suggesting that urging a wtness to lie to authorities is
i ndi ctabl e under 8 1512 as corrupt persuasion); United States v.
Kul czyk, 931 F.2d 542, 546 n.7 (9th Cr. 1991) (sane).

Pof ahl's correspondence with her husband was not the only
conduct whi ch supported an enhancenent for obstruction of justice.

At the tinme of her arrest, Pofahl had established a new identity

and a new life in Florida. The arresting officers found in
Pofahl's possession a Florida driver's |icense, a birth
certificate, and a Social Security card, all in the nanme of Any

Rossel | .2 See Supp. Record on Appeal, vol. 12, at 16. Pofahl was
living part-tinme in Florida with a friend, see id. at 17, and she

had acqui red new bank accounts, a safety deposit box, and storage

29 Pof ahl apparently acquired at | east the Florida driver's
license after she becane aware that she was the target of an
ongoi ng i nvestigation. The driver's |license was i ssued on Decenber
13, 1990. See CGovernnent Exhibit No. 1029, United States of
America vs. Any Ral ston Pofahl, No. W91-CR-038. At that tinme over
a year had elapsed since the search of Pofahl's residence on
Carlton Way in Los Angel es, and several nonths had passed since the
search of her residence on West 4th Street.
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units in Florida under the nane Any Rossell. See id. at 16.
Pof ahl al so purchased an autonobile in Florida. See id. at 17.
Pof ahl did not have a tel ephone nunber registered in her nane in
California, where she was residing part-tinme, and she appears to
have been in the process of obtaining a California driver's |icense
under the nane Any Scalisi. See id. at 15-17. The aggregate of
all the conduct through whi ch Pofahl established a newidentity and
a newlife in Florida suggests persuasively that Pofahl willfully
attenpted to evade prosecution for her crines.

In light of Pofahl's letter to her husband, as well as her
adoption of a new identity in Florida,3 the district court's
finding that Pofahl attenpted to obstruct justice was not clearly
erroneous. Therefore, we affirmthe district court's inposition of

the 8 3Cl.1 enhancenent. 3!

|V
30 Pof ahl argues strenuously that her possession of false
identification docunents at the tinme of her arrest did not warrant
an enhancenent for obstruction of justice under § 3Cl1.1. See

US SG 8 3ClL.1, comment. (n.4(a)) (stating that "providing a
fal se nane or identification docunent at arrest" does not warrant
an enhancenent for obstruction of justice, except when providing
the fal se nane or docunent seriously inpedes the adm nistration of
justice). However, nere possession of counterfeit identification
was not the sole basis for the enhancenent of Pofahl's sentence.
Pof ahl did not nerely possess false identification docunents. It
appears that she used those docunents to assune a new identity and
enbark on a newlife in Florida, and it could be inferred that she
did so in order to avoid apprehension or inpede the investigation
of her offenses. That inference is bolstered by Pofahl's letter to
husband.

81 Lastly Pofahl argues that MDMA was not properly
designated as a controll ed substance. We have already rejected
Pofahl's argunent. 1In United States v. Piaget, we held that NDVA
was properly listed as a controlled substance. See United States
v. Piaget, 915 F.2d 138, 141 (5th Cr. 1990).
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Charles T. Nunn
A

Nunn contends that the district court erred in denying his
nmotion for severance. Nunn filed a pre-trial notion to sever
pursuant to Fed. R Cim P. 14,3 claimng unfair prejudice due to
"t he sheer nunber of defendants and counts in the indictnment, the
conplexity and interrelatedness of issues, and the naze of
evidentiary problens."3 The district court denied Nunn's notion
to sever.

Denial of a Rule 14 notion for a severance is revi ewabl e only
for abuse of discretion. See Zafiro v. United States, U S.
_, 113 S Ct. 933, 939, L. Ed. 2d ___ (1993) (holding that
determ nation of the risk of prejudice fromjoint trials, and of
t he necessary renedy to avoi d such prejudice, are entrusted to the
sound discretion of the district court); United States v. Arzol a-
Amaya, 867 F.2d 1504, 1516 (5th Cr.), cert. denied, 493 U S. 933,
110 S. &. 322, 107 L. Ed. 2d 312 (1989); United States .
Manzel la, 782 F.2d 533, 540 (5th Cr.), cert. denied, 476 U S
1123, 106 S. C. 1991, 90 L. Ed. 2d 672 (1986). "Reversal is

warranted only when the appellant can denonstrate conpelling

32 Rul e 14 provi des:

If it appears that a defendant or the governnent is
prejudi ced by a joinder of offenses or of defendants in
an i ndi ctment or information or by such joinder for trial
together, the court may order an election or separate
trials of counts, grant a severance of defendants or
provi de whatever other relief justice requires.

Fed. R Crim P. 14.

33 Supp. Record on Appeal, vol. 2, at 56.
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prejudi ce against which the trial court was unable to afford
protection.” Arzol a- Amaya, 867 F.2d at 1516; United States v.
Harrel son, 754 F.2d 1153, 1174 (5th Cr.), cert. denied, 474 U S.
1034, 106 S. C. 599, 88 L. Ed. 2d 578 (1985). The rule, rather
than the exception, is that persons indicted together should be
tried together, especially in conspiracy cases. See Arzol a- Amaya,
867 F.2d at 1516; United States v. MCGuire, 608 F.2d 1028, 1031
(5th Gr. 1979), cert. denied, 444 U S 1092, 100 S. C. 1060, 62
L. Ed. 2d 782 (1980).

Nunn clains he was entitled to a severance because his
i nvol venent in the drug trafficking as a "nmere nmule" was extrenely
[imted. 3 Nunn's absence from particular episodes in the
conspi racy does not nmandate severance. See United States v. Rocha,
916 F.2d 219, 228 (5th Cir. 1990), cert. denied, ___ US. __ , 111
S. . 2057, 114 L. Ed. 2d 462 (1991). Nunn asserts that the
anount of evidence offered against him was far less than the
evi dence of fered agai nst his co-defendants, % but we have hel d t hat
a quantitative disparity in the evidence "is clearly insufficient
in itself to justify severance." Harrel son, 754 F.2d at 1175.
Furthernore, Nunn asserts that the reputations of the co-defendants

and evidence of their past crinmes created a prejudicial spillover

34 See Brief for Nunn at 9-10 (clainmng that "[d] efendant's
activities were limted to at nost 210,000 tablets [of Ecstacy or
MODMA] . . . whereas the entire conspiracy dealt in approxi mately
5.6 mllion tablets").

35 See Brief for Nunn at 9 (noting that testinony regarding

Nunn consisted of 53 pages, while testinony regardi ng other co-
def endant s consi sted of al nost 900 pages).
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effect. We have also held that the nere presence of a spillover
ef fect does not ordinarily warrant severance. See Rocha, 916 F. 2d
at 228; Harrelson, 754 F.2d at 1178. Moreover, in the case at bar
the district court properly instructed the jury to limt evidence
to the appropriate defendant.® "[J]uries are presuned to follow
their instructions." Zafiro, = US at _ , 113 S. C. at 939.
Consequently, the jury was able to separate the evidence and
properly apply it only to those against whom it was offered.
Because Nunn did not suffer conpelling prejudi ce agai nst which the
district court was unable to afford protection, we find that the
district court did not abuse its discretion by refusing to sever
hi s case.
B

Nunn al so asserts that the district court mscalculated his
base of fense | evel by holding hi mresponsible for a large quantity
of drugs, the inportation of which was not reasonably foreseeable
to him See United States Sentencing Conm ssion, Quidelines
Manual , 8§ 1B1.3(a)(1), comrent. (n.1) (Nov. 1991) ("In the case of

crimnal activity undertaken in concert wth others,"” the def endant

36 The district court's instructions to the jury provided:
In determ ning whether a Defendant was a nenber of an
all eged conspiracy . . . the jury should consider only
that evidence, if any, pertaining to his or her own acts
and statenments . . . Each count, and the evidence

pertaining to it, should be considered separately and

individually. The fact that you may find one or nore of

the Defendants guilty or not guilty of any of the crines

charged should not control your verdict as to any other

crinme or any other Defendant. You nust give separate

consideration to the evidence as to each Defendant.
Supp. Record on Appeal, vol. 2, at 166, 174.
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is responsible for "conduct of others in furtherance of the
execution of the jointly-undertaken crimnal activity that was
reasonably foreseeable by the defendant."). The district court

based Nunn's sentence on "all of the trafficking which occurred
after he becane involved in the conspiracy . . . because . . . he
woul d have known about that and certainly [woul d] be accountable
for it." See Supp. Record on Appeal, vol. 13, at 5. The district
court held that the appropriate anmount of drugs was 1.2 mllion
tablets of MDMA. See id. at 8 In addition to 200,000 tablets
that Nunn inported or attenpted to inport, there were 500, 000 MDVA
tablets in Guatenmal a undel i vered and awai ting i nportation, and co-
conspirator Jerry Wl lianmson i nported anot her 500,000 MDVA t abl ets
fromGQuatemala. See id. at 7. "Adistrict court's findings about
the quantity of drugs inplicated by the crinme are factual findings
revi ewed under the clearly erroneous' standard." Rivera, 898 F. 2d
at 445.

Nunn clainms that he should only be held responsible for the
200, 000 MDMVA tabl ets which he inported or attenpted to i nport, not
the 1.2 mllion tablets the district court attributed to him Nunn
asserts that the 500,000 tablets inported by WIIlianson are not
attributable to him because their inportation predated his
participation in the conspiracy. See Brief for Nunn at 15, 17-18.
Nunn's argunent |acks support in the record. Testinony at trial
pl aced the Wl lianmson inportation sonewhere between | ate June and

August of 1988, see Supp. Record on Appeal, vol. 7, at 150-51, 153-
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55, and Nunn was involved with the conspiracy several nonths prior
to June of 1988. See id. vol. 9, at 676-78.

Nunn also asserts that the 500,000 tablets awaiting
inportation from Guatenala are not attributable to hi mbecause he
wthdrew fromthe conspiracy. Wtness testinony at trial placed
t he 500, 000 MDMVA tablets in Guatenal a i n February of 1989, the sane
month Nunn scheduled a trip to Guatenmala to inport MDVA tablets
See id. vol. 10, at 774. After learning that a co-conspirator was
arrested, Nunn cancelled his trip to Guatenmala, but this did not
end his involvenent in the conspiracy. See id. vol. 9, at 689. W
have hel d that invol venent in a conspiracy is presuned to continue
and will not be termnated until the co-conspirator acts
"affirmatively to defeat or di savowthe purpose of the conspiracy."
United States v. Devine, 934 F.2d 1325, 1335 (5th Gr. 1991), cert.
denied, = US. __ , 112 S. C. 954, 117 L. Ed. 2d 121 (1992).
Nunn's decision to cancel his trip to Guatenala in the face of
possible arrest is hardly an affirmative action to defeat the
conspiracy. Because Nunn was a nenber of the conspiracy when the
disputed 1 mllion tablets were inported or when inportation was
at t enpt ed, t he district court's findi ng of reasonabl e
foreseeability was not clearly erroneous. Therefore, we hold that

the district court properly calculated Nunn's base offense | evel.
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C
Nunn contends that he was entitled to a downward adj ust nent,

under § 3Bl.2 of the sentencing guidelines, for mniml or mnor
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participation in the offense.®* Nunn clains that he was a "nere
mul e" possessi ng | ess know edge and under st andi ng of the conspiracy
than the average participant, and therefore he was a mniml or
m nor participant in the offense. Section 3B1.2 is designed to
reduce a sentence when the defendant is substantially | ess cul pabl e
than the average participant in the offense. See United States v.
Buenrostro, 868 F.2d 135, 138 (5th G r. 1989), cert. denied, 495
US 923, 110 S.C. 1957, 109 L. Ed. 2d 319 (1990). The district
court denied Nunn's request for the dowward adjustnent, stating
that it "[did not] believe M. Nunn was either a mnor or a m nina
participant." See Supp. Record on Appeal, vol. 13, at 14. A
judicial fact-finding that a defendant is not a mninmal or mnor
participant will enjoy the protection of the clearly erroneous
standard. United States v. Mjia-Orosco, 867 F.2d 216, 221 (5th
Cr.), cert. denied, 492 U S. 924, 109 S.C. 3257, 106 L. Ed. 2d
602 (1989).

W have held that a " mule' or transporter of drugs may not be

entitled to mnor or mninmal status.”" United States v. Bethley,

87 Section 3Bl.2 provides:

Based on the defendant's role in the offense, decrease
the of fense | evel as foll ows:

(a) If the defendant was a mninal participant in any
crimnal activity, decrease by 4 |evels.

(b) If the defendant was a mnor participant in any
crimnal activity, decrease by 2 |evels.

In cases falling between (a) and (b), decrease by 3

| evel s.
United States Sentencing Comm ssion, Cuidelines Manual, 8 3Bl.2
(Nov. 1990).
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973 F.2d 396, 401 (5th Cir. 1992), cert. denied, ___ US _ , 113
S. . 1323, = L. Ed. 2d ___ (1993); Buenrostro, 868 F.2d at 137-
38. Nunn's role as a courier was not limted to a single delivery,
but included a second delivery attenpt which was |ater aborted.
Additionally, Nunn's rol e was not confined to that of a nule. Nunn
recruited an i ndi vidual naned "David" to transport an MDVA shi pnent
fromQ@atemala into the United States, and received | arge paynents
for his efforts. See Supp. Record on Appeal, vol. 9, at 678, 684-
87. Consequently, the district court's finding that Nunn's role
was not mninmal or mnor was not clearly erroneous, and Nunn was
not entitled to an adjustnent under 8§ 3Bl. 2.
D

Nunn also contends that he was entitled to a downward
adj ustnment, under 8 3E1l.1 of the sentencing guidelines, because he
accepted responsibility for the offense.®® Nunn clains that he

cooperated with the authorities and provi ded "extensive debriefing

of his crimnal conduct.” Brief for Nunn at 23-24. However, the

38 Section 3El.1 provides:

(a) If the defendant clearly denonstrates a recognition
and affirmative accept ance of personal responsibility for
his crimnal conduct, reduce the offense by 2 |evels.

(b) A defendant may be given consideration under this
section wthout regard to whether his conviction is based
upon a guilty plea or a finding of guilt by the court or
jury or the practical certainty of conviction at trial.

(c) A defendant who enters a guilty pleais not entitled

to a sentencing reduction under this section as a nmatter

of right.
United States Sentencing Comm ssion, Cuidelines Manual, 8 3El.1
(Nov. 1991).
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district court found that Nunn did not accept responsibility for
the offense. See Supp. Record on Appeal, vol. 13, at 10. This
finding by the district court "is entitled to great deference

greater than that accorded under the clearly erroneous standard."
United States v. Gonzal ez-Basulto, 898 F.2d 1011, 1013 (5th Gr.
1990) (quoting United States v. Tellez, 882 F.2d 141, 143 (5th Gr

1989)) .

Section 3E1.1 "requires a show ng of sincere contrition on the
defendant's behalf to warrant the reduction." United States v.
Beard, 913 F.2d 193, 199 (5th Cr. 1990); United States v. Reed,
882 F.2d 147, 150 (5th Gr. 1989). The guidelines also provide
that "[t]his adjustnent is not intended to apply to a def endant who
puts the governnent to its burden of proof at trial by denying the

essential factual elenents of guilt, is convicted, and only then

admts qguilt and expresses renorse." U S S. G § 3EL. 1, coment.
(n.2). Mor eover, only "[i]n rare situations [may] a
defendant . . . clearly denonstrate an acceptance of responsibility

for his crimnal conduct even though he exercises his
constitutional right to a trial." Id.

Nunn clainms that his pre-trial discussions with officers,
where he admtted involvenent in the drug trafficking, qualify as
acceptance of responsibility. However, Nunn plead not guilty and
proceeded to trial, where his counsel argued enphatically for
acquittal. See Supp. Record on Appeal, vol. 11, at 1112, 1119-20.
Furthernmore, Nunn's adm ssion of guilt))"l guess I'mguilty of both

[ counts]"))cane only after the jury returned a verdict of quilty.
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See Presentence Report, United States of Anerica v. Charles Thomas
Nunn, No. WO91-CR-038, at 24 (sealed). In |light of those facts,
the district court's finding))that Nunn did not accept
responsi bility))was not erroneous.
E
Nunn asserts that the district court erred by increasing his
offense level under § 2D1.1(b) of the Federal Sentencing
Gui delines*® due to possession of a firearm wthout first
specifically finding that Nunn possessed t he weapon, as required by
Fed. R Crim P. 32. During Nunn's arrest at his hone/busi ness on
July 2, 1991, police officers confiscated a handgun stored in a
drawer with assorted drugs. The Presentence Report (PSR) alleged
that the pistol belonged to Nunn, and that he possessed it at the
time of and in connection with his offenses. See Presentence
Report, United States of America v. Charles Thomas Nunn, No. WO91-
CR-038, at 26-27 (sealed). Therefore the PSR recommended an
enhancenent of 2 |evels under 8§ 2D1.1(b)(1). See id. Nunn
contended in his objections to the PSR and at the sentencing
heari ng that the enhancenent for possession of the gun was i nproper

because the weapon belonged to his roommate. See Letter from

39 Section 2D1.1(a) provides the base offense |evel for
inter alia, the unlawful trafficking of drugs. Section 2D1.1(b)(1)
further provides:

(b) Specific Ofense Characteristics
(1) If a dangerous weapon (including a
firearm was possessed, increase by 2 |evels.
United States Sentencing Comm ssion, Cuidelines Manual, 8§ 2D1.1
(Nov. 1991).
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Attorney J. Marlin Blackledge to U S. Probation Oficer M kal
Klunpp at 4, attached to Presentence Report; Supp. Record on
Appeal, vol. 13, at 11. After hearing argunent fromboth sides at
the sentencing hearing, the district court overruled Nunn's
obj ection w thout explanation. See Supp. Record on Appeal, vol
13, at 12.

Nunn argues that the district court was required by Fed. R
Cim P. 32(c)(3)(D to make specific factual findings as to
whet her Nunn possessed the gun. Rule 32(c)(3)(D) provides:

| f the cooments of the defendant and t he defendant's
counsel or testinony or other information introduced by
them all ege any factual inaccuracy in the presentence

i nvestigation report or the summary of the report or part

t hereof, the court shall, as to each matter controverted,

make (i) a finding as to the allegation, or (ii) a

determ nation that no such finding is necessary because

the matter controverted will not be taken into account in

sent enci ng.

Fed. R Cim P. 32(c)(3)(D). The issue of Nunn's possession of
the gun was in dispute, by virtue of Nunn's objections to the PSR
and his counsel's argunent at sentencing. Consequently, the
district court was required either to resolve the dispute or to
determ ne that possession of the gun would not be taken into
account in sentencing. Because the district court failed to do
ei ther, we nust vacate Nunn's sentence and remand to the district
court for specific findings as to whether Nunn possessed the
pistol, or a determnation that possession of the gun wll not
affect Nunn's sentence. See United States v. Sherbak, 950 F.2d
1095, 1098-99 (5th Cr. 1992) (vacating and remandi ng for specific

findings as to anmount of drugs attributable to defendant) (citing
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United States v. Warters, 885 F.2d 1266, 1271-73 (5th Cr. 1989);
United States v. Burch, 873 F.2d 765, 767-68 (5th Gr. 1989));
United States v. Hooten, 942 F.2d 878, 881-82 (5th Cr. 1991)
(remandi ng for findings as to possession of gun).

On remand, if the district court determ nes that Nunn did not
possess the gun personally, the enhancenent under 8§ 2D1.1 is still
appropriate if the gun was possessed by one of Nunn's acconpli ces,
and t he acconplice's possessi on was reasonably foreseeabl e t o Nunn.
See U S.S.G 8§ 1B1.3(a)(1l), comment. (n.1) (Nov. 1991); Hooten, 942
F.2d at 881-82. "The adjustnent should be applied if the weapon
was present, unless it is clearly inprobable that the weapon was
connected with the offense.” U S S .G § 2D1.1, comment. (n.3).
The firearmneed not be an integral part of the offense; sinple use
or possession per se is justification for the upward adjustnent.
See United States v. Hewin, 877 F.2d 3, 5 (5th Gr. 1989); see al so
United States v. Oero, 868 F.2d 1412, 1414 (5th Cr. 1989).

\%
Randy Wi te
A

Randy White contends that the district court erred by all ow ng
| RS Speci al Agent Gary Terrell to testify regardi ng statenents nade
by White during an interview in Wiite's honme. Wite argues that
his rights under the Fifth Amendnent were violated, because the
self-incrimnating statenents admtted into evidence were nmade by
White without the benefit of the warnings prescribed by Mranda v.

Arizona, 384 U S. 436, 86 S. C. 1602, 16 L. Ed. 2d 694 (1966).
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Speci al Agents Terrell and Gallman went to Wiite's apart nent
to serve a subpoena in connection wth the investigation of the
Pof ahl - Key MDVA conspiracy. Wen the agents arrived, Wite stated
that he knew they were there to tal k about MDMA, and he invited
theminside. Wite voluntarily spoke to the agents for about an
hour and a hal f, during which he explained his dealings in MDVA in
detail. Wite was not given Mranda warnings. Before trial, Wite
moved to suppress evidence of any statenments that he made to
Terrell and Gallman, on the grounds that he was not given the
warnings required by M randa. The district court found that
M randa warnings were not required, because Wite voluntarily
invited the agents into his apartnent and proceeded to speak to
them and because Wiite was never in custody during the
conversation with the agents. See Supp. Record on Appeal, vol. 4,
at 144. Therefore, the district court denied Wite's notion to
suppr ess.

The district court properly denied Wite' s notion, because
White was not entitled to Mranda warnings. Mranda requires that
the warnings be given prior to a custodial interrogation. See
M randa, 384 U. S. at 467, 478-79, 86 S. Ct. at 1624, 1630; see al so
[I'linois v. Perkins, 462 U.S. 292, 110 S. . 2394, 110 L. Ed. 2d
243 (1990); United States v. Harrell, 894 F. 2d 120, 123 (5th CGr.),
cert. denied, 498 U S. 834, 111 S C. 101, 112 L. Ed. 2d 72
(1990). The district court correctly held that Wiite was not in

cust ody when he confessed to Gall man and Terrell. A personis in

custody' for Mranda purposes when placed under formal arrest or
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when a reasonable person in the suspect's position would have
understood the situation to constitute a restraint on freedom of
movenent of the degree which the |aw associates with formal
arrest."” United States v. Bengi venga, 845 F. 2d 593, 596 (5th Gr.)
(en banc), cert. denied, 488 U S. 924, 109 S. C. 306, 102 L. Ed.
2d 325 (1988); see also United States v. Harrell, 894 F. 2d 120, 123
(5th Gr. 1990) (citing Bengivenga). The record does not indicate
that White was under arrest or that he was subject to a restraint
of his freedom conparable to formal arrest. The record
denonstrates that Wiite spoke to the agents in his hone, of his own
volition. W agree with the district court's conclusion that Wite
was never in custody, and therefore was not entitled to suppression
of the statements which he nade w thout the benefit of Mranda
war ni ngs. See Harrell, 894 F.2d at 125 ("A reasonabl e person,
guestioned within his own home, would not suffer "a restraint on
freedom of novenent of the degree which the |aw associates with
formal arrest.'").
B

Wite also argues that the district court inproperly
cal cul at ed his base offense | evel by hol ding hi mresponsi ble for an
excessive quantity of MDVA 40 Under 8§ 1B1.3 of the federal

sentencing guidelines, the district court was required to assign

40 See Brief for Wite at 20 ("[T] he Governnent, over the
obj ecti ons of counsel, greatly exaggerated the anount of contraband
sol d by Appellant, thereby enhancing the severity of the sentence
Appel l ant received."); Reply Brief for Wiite at 5 ("Cbviously, the
trial court considered the maxi mum nunber of pills in applying the
guidelines . . . .").
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Wiite a base offense level corresponding to the anmount of drugs
which was reasonably foreseeable to him See U S S G
§ 1B1.3(a)(1), comment. (n.1) (Nov. 1991).

The district court held Wite accountable for 200,000 NMDVA
tabl ets. See Supp. Record on Appeal, vol. 14, at 37. The district
court's finding that this amunt of drugs was reasonably
foreseeable to Wiite is reviewed only for clear error. See Rivera,
898 F. 2d at 445 ("A district court's findings about the quantity of
drugs inplicated by the crinme are factual findings reviewed under
the "clearly erroneous' standard."). W will not regard the
district court's finding as clearly erroneous unless we are |eft
with the definite and firm conviction that a mstake has been
commtted. Mtchell, 964 F.2d at 457-58.

The district court's finding of reasonable foreseeability of
200,000 tablets was not clearly erroneous. Evi dence at trial
reveal ed that Wiite dealt in large quantities of MDMA, and knew of
deal i ngs i n MDVA by ot her nenbers of the conspiracy. Wite entered
into an agreenent wiwth Tomand Dan Drath in the fall of 1987, under
whi ch he purchased from the Draths two to three thousand MDVA
tabl ets per week. See Supp. Record on Appeal, vol. 8, at 459; id.
vol. 14, at 12. Wite continued to buy drugs fromthe Draths and
resell them wuntil Decenber of 1988. See id. vol. 14, at 12. Tom
Drath estimated that he sold Wiite "100,000 to perhaps 150, 000"
tabl ets of MDMA during the course of their business relationship.
See id. vol. 8, at 417. Wite sold Shawn Guillory "a few t housand
to 12,000" tablets per nonth. See id. vol. 14, at 25. Wite sold
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an i ndividual naned Sammy five hundred to a thousand tablets from
time to tine. See id.

On the basis of those facts, the district court certainly
could have concluded that Wiite personally dealt in nore than a
hundred t housand MDMVA tabl ets during the course of his invol venent
in the conspiracy. Mreover, Wiite knew that he was not the only
person distributing MDVA on behalf of the Draths. See id. vol. 8,
at 446. Wi te knew that he had a "major conpetitor” naned Craig
who al so acquired MDOVMA fromthe Draths. See id. at 447. @Gven
that information, White should have realized that the conspiracy
i nvol ved dealings in substantial quantities of MDMA in addition to
the tens of thousands of tablets which he bought and sold. Wite
coul d reasonably have foreseen that the conspiracy would lead to
trafficking in at |east 200,000 tablets of MDMA. Therefore, the
district court did not commt clear error by finding that
trafficking in that quantity of MDMA was reasonably foreseeable.
The district court properly sentenced Wiite on the basis of 200, 000
hal f-gram tabl ets of NDMVA

W

For the reasons stated in Part |IV.E. supra, Charles Nunn's
sentence is VACATED, and his case is remanded to the district
court. Nunn's conviction is AFFIRVED, as are the convictions and

sent ences of Pofahl and Wite.
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