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EDITH H JONES, G rcuit Judge:
This is an appeal froma drug trafficking case in which
def endants Branch, HIl, Sherman and Thonpson were charged with a
conspiracy to sell <cocaine in Mdland, Texas, and related
of fenses.! Having been convicted after a jury trial and received

| engt hy sentences, they appealed to this court.

. Count One charged appel lants and others with conspiracy
to possess with intent to distribute over 50 grans of cocai ne
base. Count Two charged the sane defendants with aiding and
abetting possession with intent to distribute. Count Three
charged Jimmy Sherman with possession with intent to distribute
49. 18 grans of cocai ne base. Count Four charged Thonpson and
Jimmy Sherman with use of a comrunication facility to further a
drug crine. Count Five charged Branch with using and carrying a
firearmin relation to illegal drug trafficking.



Al l of the appellants argue that a Batson error occurred
in the selection of the jury. Thonpson additionally contends that
the jury instructions suffered from plain error, while Sherman
contests sufficiency of the evidence and the denial of her notion
for severance. W find nmerit in none of these clains and affirm
the judgnents of conviction.

BACKGROUND

Ji mmy Sherman, the primary governnent witness, testified
that he began to sell crack cocaine for appellant Branch in
M dl and, Texas in April, 1991. On June 13, 1991, during a drug
selling trip to Mdland, Jimy Sherman was arrested and sought
assi stance fromthe police after having been in jail for a nonth.
Eventual ly he was bail ed out by Branch but continued to cooperate
with the governnent.

Branch's group was arrested during an August 9 sales trip
to Mdl and. Branch, Jinmmy Sherman and his famly, H I, HIlIl"s
wfe Aoria Sherman (no relation to Jimry) and their child drove to
M dl and, where they registered under Goria Sherman's nanme in
separate hotels, renting roons paid for by Branch.

The foll ow ng day Ji nmy Shernman and Thonpson went out to
find buyers for their drugs. After making sonme sales, Jimy
Sherman returned to the Metro Inn to see his wife. At this point,
Branch arrived saying he believed they were being watched by the
police at the Royal Inn, and he told other nenbers of the group to
retrieve the drugs and gun out of Branch's room at the Royal Inn.

Wi | e Sherman was doing this, the police saw and followed him A



car chase ensued, and after further pursuit, the police caught and
arrested Branch, H Il and Thonpson, who had tried to rescue Jimy
Sher man.

Back at the Royal Inn, a police officer obtained witten
consent to search doria Sherman's room which she was sharing with
her "husband" H Il and their child. Wen her roomwas searched, a
red diaper bag with her nane on its tag was found in the closet.
The bag contained a package of sanitary napkins in which crack
cocai ne was conceal ed. The governnent asserted at trial that
A oria Sherman and her famly were being used as a ploy to nmake the
all eged drug transaction look |like a famly vacation. Goria
Sherman clained that the sanitary napkins were not hers but had
been left there by another person. At trial, Jimmy Shernman
testified that Qoria Sherman was just with themon the sales trip.

| .
THE BATSON CLAI M5

Anmong t he venirepersons there were two bl ack prospective
jurors. The state stuck one of themw th a perenptory chall enge,
| eaving the other on the actual jury panel. At the close of voir
dire, defense counsel urged that the jury panel was invalidly

constituted under Batson v. Kentucky, stating:

Your  honor, we want to challenge the
conposition of the jury under Batson V.
Kentucky and would ask the court to take
judicial notice that all of our clients are
menbers of a cogni zabl e race or group, that of
the Afro Anerican. The two nenbers of the
jury panel, nunber 21, Mss Green, and nunber
24, M. MIller, are nenbers of the sane racia
gr oup. The  governnent exercised its
perenptory challenge on Mss Geen, but it
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left M. Mller; but we object to the
exclusion of Mss Geen under Batson V.
Kent ucky, Your Honor.

The court responded, "I don't think you have the absolute right to
have every black on the panel sit on the jury."

This statenent seens to be a finding that appellants did
not make a prima facie case of discrimnation under Batson, and as

such, it is reviewed for clear error. United States v. Mtha, 915

F.2d 1220, 1222 (8th GCr. 1990).

We do not find clear error in the denial of appellants
motion. For a Batson claimto go forward, the defendant has the
burden of establishing a prima facie case of discrimnation by the
prosecutor in the exercise of perenptory strikes. Batson, 476 U S.
79, 93, 97, 106 S. . 1712, 1721-23, 90 L.Ed.2d 69 (1986); Mdore
v. Keller Industries, 948 F.2d 199, 201 (5th Gr. 1991), cert.

deni ed, UsS ___, 112 S C. 1945, 118 L.Ed.2d 550 (1992);

United States v. Roberts, 913 F.2d 211, 214 (5th Cr. 1990). A

prima facie case of racial discrimnation requires a defendant to

"cone forward with facts, not just nunbers alone.” United States

v. Moore, 895 F.2d 484, 485 (8th Cir. 1990). Batson suggested sone
factors that mght giveriseto a prim facie case: a "pattern" of
strikes; the nature of questions asked by the prosecutor during
voir dire; the prosecutor's statenents during voir dire. 476 U S
96-97, 106 S. . : Only when a prima facie case of

di scrimnation has been nmade nust the court ask for and eval uate

the prosecutor's grounds for exercising perenptory strikes.



In this case the appell ants' brief objection did not make
a prima facie Batson case.? Where the only evidence proffered by
t he defendant is that a bl ack prospective juror was struck, a prim

faci e Batson cl ai mdoes not arise. United States v. Lane, 866 F.2d

103, 105 (4th Cr. 1989) ("this does not nean that a prima facie
case of discrimnation arises every tine a prosecutor strikes a

bl ack prospective juror"); United States v. Ingram 839 F.2d 1327,

1329 (8th Cir. 1988); United States v. Lewis, 837 F.2d 415, 416

(9th GCr. 1988), cert. denied, 488 U S. 923, 109 S. C. 304, 102
L. Ed. 2d 323 (1988) (finding no Batson error when one of two bl ack
veni repersons was struck). The racially discrimnatory striking of
even one mnority juror wll violate Batson, but a defendant nust
prove discrimnation by nore than the sole fact that the mnority
venire-person was struck by perenptory chall enge.

Wiile the district court could have expressed nore
clearly his finding that no prima facie Batson claim had been
asserted, that finding is by no neans clearly erroneous.

1.
CONTENTI ONS OF GLORI A SHERVAN

Appel l ant @ ori a Sherman asserts that she was entitledto
a severance fromthe other defendants because she was only charged

with two of the five counts set forth in the indictnent and that

2 On appeal, appellants have noted facts in all eged
support of their Batson claim W may not consider them Not
only does the failure to enunciate these facts in the district
court anpunt to a waiver, but this court has repeatedly held that
to be cognizable, a Batson claimnust be tinely and properly
raised in the trial court. United States v. Erwin, 793 F.2d 656,
667 (5th Gr. 1986).




trying her with nenbers of the conspiracy who were charged wth
nmore crinmes materially prejudiced her.
The general rule is that defendants who are indicted

toget her should be tried together. Zafiro v. United States,

US |, 113 S Ct. 933, 937, 122 L.Ed.2d 317 (1993). In Zafiro
the Court outlined the broad discretion givento district courts to
exam ne notions for severance nmade by crimnal defendants. Id.
The Court held that when defendants have, as here, been properly
joined for trial, a severance is warranted only to avert "serious
risk that a joint trial would conprom se a specific trial right of
one of the defendants or prevent the jury from making reliable
j udgnents about guilt or innocence.” 113 S. C. at 938. The court
stated that even if prejudice existed it generally should be cured

through jury instructions. 1d. The court also sought specificity

in the clainms of prejudice.

Measured by Zafiro, the district court's refusal to sever
Sherman was not an abuse of discretion. She asserts that because
the counts in which she was indicted are "unrel ated" to those for
whi ch she was not indicted, she was prejudiced. This statenent is
conclusory and contrary to the facts; the indictnent dealt with one
specific set of events in Mdland, Texas on August 9 and 10. In
any event, the trial court's limting instructions rem nded the
jury to judge each co-defendant individually and alleviated any
risk of prejudice in this case. Zafiro, 113 S. C. at 938-39.

Sherman next contends that there was insufficient

evi dence to support her convictions for conspiracy and ai ding and



abetting the possession of cocai ne base. She cl ains she had no
know edge of the other defendants' activities or that cocai ne was
in her diaper bag. The evidence suggested, however, that she was
a nenber of the conspiracy who had crack cocai ne i n her possessi on;
that she and her famly were used as a cover for drug distribution
activities; and that she rented nultiple hotel roons in her nane--
on two occasions--to further those activities. Because decisions
about the credibility of testinony are in the providence of the
jury, we review both the evidence and the i nferences drawn fromthe
evidence in the |light nost favorable to the governnent. { asser v.

United States, 315 U. S. 60, 70, 80, 62 S. Ct. 457, 468, 469, 86

L. Ed.2d 680 (1942); United States v. Lopez, 979 F.2d 1024, 1028

(5th Gr. 1992). In this case there was anpl e evidence fromwhich
the jury could infer that d oria Sherman was guilty on both counts
of conviction. W need not belabor the point by further
di scussi on.
L1l
THOVPSON

Appel | ant Thonpson objects to the all eged absence of a
jury instruction regarding the voluntariness of his joining a
conspiracy. Thonpson contends that because he was afrai d of Branch
and owed hi mnoney, he did not voluntarily join the conspiracy. He

asserts that the court did not give a specific instruction



requiring the jury to find that Thonpson voluntarily joined the
conspiracy.?
Since this objection was not nade at trial, we nmay revi ew

only for plainerror. United States v. Jones, 673 F.2d 115, 118-19

(5th Gr.), cert. denied, 559 U. S. 863, 103 S. . 1040, 74 L. Ed. 2d

119 (1982); United States v. Featherston, 949 F.2d 770, 777 (5th

Gir. 1991), cert. denied, us ___, 112 S. . 1771, 118

L. Ed.2d 430 (1992). We therefore review the jury charge to
determine if the error was so fundanental as to result in the

m scarriage of justice. Featherston, 949 F.2d at 777; Jones, 673

F.2d at 118-19.

In his jury charge, the court nentioned no |less than
three tinmes that the acts nmaking up the charged of fenses nust be
done voluntarily, and it said that "know ngly" participating inthe
defendant's crinmes neant that acts were conmtted "voluntarily,"

and not because of m stake, accident "or other innocent reason".
In essence, the omtted instruction would add not hing nore, so an
addi ti onal instruction on the voluntariness of Thonpson's

participation in the conspiracy was not necessary. See United

States v. Gunter, 876 F.2d 1113, 1119 (5th Cr. 1989), cert.
denied, 493 U S. 871, 110 S. C. 198, 107 L.Ed.2d 152 (1989);
United States v. Arditti, 955 F.2d 331, 339 (5th Gr. 1992), cert.

deni ed, u. S , 113 S. C. 597, 121 L.Ed.2d 534 (1992).

3 Thonpson's notice of appeal was filed untinely, but
within the period allowed for an extension of tine. F. Rule App.
Proc. 4(b). This court therefore renmanded for a finding of
excusabl e neglect, which the district court nade.
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The om ssion of this charge did not rise to plain error. United

States v. Royal, 972 F.2d 643, 648 (5th Cr. 1992), cert. denied,

S, . ¢o. __ , 61 US LW 3471 (1993).
| V.
As we find no reversible error, the convictions are

AFF| RMED.



