IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7265

Summary Cal endar

SANDRA JUDI TH " SANDY" SI MONS SCLOMON,

Pl ai ntiff-Appellant,
V.
WALGREEN CO. ,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissippi

( Septenber 21, 1992 )

Before KING and WENER, Circuit Judges.”
PER CURI AM

The district court for the Northern District of M ssissippi
granted defendant Walgreen Co.'s notion for summary judgnent
agai nst plaintiff Sandra Judith "Sandy" Si nons Sol onon ( Sol onbn) in
her action for the alleged breach of an enploynent contract.
Fi ndi ng that no genuine issue of material fact exists fromwhich a
jury could determ ne that Wal greens was in breach of contract with

Sol onon, we affirm

° This matter is being decided by a quorum See 28 U.S.C
8§ 46(d).



| .

On August 26, 1985, Sol onon applied for and accepted the job
of liquor departnment nmanager at the Walgreens store |ocated in
Hof f man Estates, Illinois. 1n 1988 she | earned of Wal greens’ pl ans
to open a store in Antioch, Illinois, and requested a transfer to
Antioch, which she received. In May of 1989, Sol onon changed
stores again, and went to work at the Wil greens in Fox Lake
II'1inois.

Sonetine in February of 1990, Sol onon approached Roy G auer,
her district manager, and inforned himthat she was in the process
of obtaining a divorce and desired to nove to Tupelo so she could
be near her adult daughter. Upon |learning that a Menphi s WAl gr eens
store had a | i quor departnent but that the Tupel o | ocati on did not,
Grauer asked Solomon if she would consider working in Menphis
i nstead. Sol onon refused, stating that Menphis was too far away
fromher daughter. G auer then contacted M ke Earnest, nanager of
t he Tupel o Wl greens, who i nfornmed Grauer that hours were currently
avai l able at the Tupelo store. Gauer initiated no further steps
regarding the possibility of Solonon’s enploynent in Tupelo.
Sol onon acknow edged that Tupel o was not within G auer’s district,
and that he had no authority to nove Solonon to the Tupelo store
hi nsel f.

In March of 1990, Sol onobn agai n approached G auer, requesting
himto prepare a letter which she could give to the judge presiding
over her divorce action to verify that she would be able to retain

her health insurance on her mnor children upon her nobve to



M ssi ssi ppi . As an accommpbdation to Sol onon, G auer prepared a
letter addressed "To Wom It My Concern," stating that "Sandy
Si nons has been guaranteed 30 hours of enploynent at the Wal green
Drug Store located at 423 S. G oster Street, Tupelo, M ssissippi.
This will enable Sandy to nmaintain her health insurance wth
Wal green." Earnest wote asimlar letter stating that "We will be
able to guarantee the enployee 35 to 40 hours so she can keep her
maj or medical . "

In md-April, Solonon was in Tupel o for her daughter's weddi ng
and dropped i n unexpectedly at the Wal greens store. She introduced
herself to Earnest who told her to cone and see hi m when she got
down to M ssissippi. Solonon did not tell Earnest when she
anticipated noving to Tupelo, and there was no di scussion of any
enpl oynent positions, hours, schedule, or rate of pay. Upon
ascertaining the date of her nove, she nmade no effort to contact
Earnest to informhimof her anticipated arrival date. On June 28,
1990, Sol onon requested three nonths personal |eave to relocate to
M ssissippi. On July 2, 1990, she presented herself at the Tupelo
store for enploynent. Solonon was not hired, as no job openings
were avai l abl e.

Sonetinme in March of the followng year, Solonon filed a
| awsuit against Walgreens alleging breach of contract of her
"guaranteed job" in the Tupelo Mall Walgreens. On June 1, 1991,
Wal greens hired Solonon to work at the Tupelo |ocation. She
continued to work at this location until August 31, 1991, when

Wal greens closed its Tupel o store.



In April of 1992, the district court for the Northern District
of M ssissippi granted summary judgnent in favor of Wl greens,
hol di ng that nothing in the record would | ead a reasonable juror to
believe that Walgreens breached an enploynent contract wth
Sol onon.

1.

On appeal we review a summary judgnent de novo, applying the

sane standards as the district court. Waltnman v. Int'l Paper Co.,

875 F. 2d 468, 474 (5th CGr. 1989). Sunmary judgnent is appropriate
"if the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together wwth the affidavits, if any, showthat
there is no genuine issue as to any material fact and that the
moving party is entitled to a judgnent as a matter of law " Fed.
R GCv. P. 56(c). W reviewthe facts drawing all inferences in

the light nost favorable to the nonnoving party. Duvall v. The

Ritz Carlton Hotel Co., 946 F.2d 418, 420 (5th Gr. 1991). |If the

record taken as a whole, however, could not lead a rational trier
of fact to find for the nonnoving party, there is no genui ne issue

of material fact to be resolved at trial. Mutsushita Elec. |ndus.

Co. v. Zenith Radio Corp., 475 U. S. 574, 587 (1986).
The substantive |law of the case identifies which facts are

material for the purposes of summary judgnent. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). In the case at bar, the

substantive law of M ssissippi controls. See Erie RR Co. .

Tonpkins, 304 U S. 64, 78 (1938). This court is Erie-bound to

apply state lawas it currently exists, and may not change that | aw



or adopt innovative theories of recovery. Jackson v. Johns-

Manville Sales Corp., 781 F.2d 394, 396-97 (5th Gr. 1986); see

also United Parcel Serv., Inc. v. Wben Indus., Inc., 794 F.2d

1005, 1008 (5th G r. 1986).
L1l

A. The M ssissippi Employment at WIIl Doctrine

M ssi ssippi has |long adhered to the common |law rule that
"where there is no enploynent contract (or where there is a
contract which does not specify the term of the worker's
enpl oynent), the relation[ship] may be termnated at will by either

party." Perry v. Sears, Roebuck, & Co., 508 So.2d 1086, 1088

(Mss. 1987). The enploynment at will doctrine was explained in

Kelly v. Mssissippi Valley Gas Co., 397 So.2d 874, 874-75 (M ss.

1981), as foll ows:

The enployee can quit at will; the enployer can
termnate at wll. This neans that either the enpl oyer
or the enpl oyee may have a good reason, a wong reason,
or no reason for termnating the enpl oynent contract.

ld. Mssissippi has rigidly adhered to this rule since 1858. See

Butler v. Smith & Tharp, 35 Mss. 457, 464 (1858).1

Acknowl edging this doctrine to be controlling, Solonon

nonet hel ess attenpts to escape its application by arguing that she

0. The only exception to this rule appears to be that in
certain extrene K limted C|rcunstances contractual obligations
may. arise throug an e | oyee handbook mhlch expressly intends to
nmodi fy the terns Knﬁnt at wll, Perry, 508 $0.2d at
1088, O her than thls e M ssissippi Supreme Court has
decl i ned opportun|t¥bto carve out any exception to the commopn | aw
rule. Robinson v astal Famly Health nter, Inc., 756 F.
SupP. 958, 961 (S.D. Mss, 1990)° see Perry, 508 So.2d at 1089
(refusing to adopt a public_policy exceptron to M sSsissipp
enpl oynent at will doctrine).



had a specific contract of enploynment with Wal greens evi denced by
the letters from G auer and Earnest, and the Wl greens enpl oynent
manual and handbook. Despite Solonon's argunents, we find the
facts clearly indicate that the relationship between herself and
Wal greens was at wll.

Sol onon' s ori gi nal enpl oynent application from1985, signed by
Sol onon hersel f, specifically states as foll ows:

3. | understand that ny enploynent w th WAl green

Co. is for no definite period and may be term nated at

any tine, with or without cause, and wi t hout any previ ous

notice, at the option of either Walgreen Co. or ne. |

further understand that no enployee, nmnager or other
agent or representative of Walgreen Co., other than its

Chi ef Executive Oficer, has any authority to enter into

any agreenent for enploynent for any specified tinme, or

to make any agreenent or anendnent contrary to the

f or egoi ng.

This clearly indicates that the relationship between the two
parties was at will.?

Sol onon argues that the letters supplied at her request by
Grauer and Earnest nodified her at-will status and gave her a
specific contract of enploynment with Wal greens. Under M ssi ssi pp
law, we fail to see how this can be so. As the facts state, the
two WAl greens nmanagers provided Sol onon with letters stating that
she woul d be guaranteed a specific nunber of hours. First of all,
by the unanbiguous terns of Solonon’s signed enploynent

application, Solonon had express notice that no manager, such as

0. In the
states that the |
supersede the_ dic
however, to cite
why the letters wo

ief she subnmitted to this court, Sol onon

ters supﬁlled by Grauer and Earnest wou ]
tes of the enploynent application. She fails,
Y authority for this proposition or explain

d have this effect.
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Grauer or Earnest, had the authority to nodify her at-will status
by enploying her for a definite term Second, while a specific
nunber of hours is given, no definite | ength of termof enpl oynent -
-nor any other details of her allegedly "guaranteed" position--
appear in either letter. Length of enploynent is a substantia
termand nmust be included in a witing offered to show a contract
of enploynent for a definite termin order for the statute of

frauds to be satisfied. Bowers Wndow & Door Co., Inc. v. Dearnan,

549 So.2d 1309, 1313 (M ss. 1989); see Mss. Code Ann. § 15-3-1(d)
(1972).

Sol onon tenuously attenpts to argue that this critical m ssing
element is supplied by Gauer’s and Earnest's references to "30
hours" and "35 to 40 hours" of enploynent. W fail to see howthis
reference establishes a definite termof enploynent. In the brief
she submtted to this court, Solonon contends that this statenent
of hours establishes a definite period of enploynent "[w] hether the
termbe one hour or one nonth," and that "[w] hether the plaintiff’s
enpl oynent were for one day or six nonths, the length of that
enpl oynent is not relevant." The argunent Sol onon is attenpting to
advance is far fromdefinite; she herself cannot devine a definite
term of enploynent from the nebulous witings of Gauer and
Ear nest . 3 Enmpl oynent of an agent for an indefinite tine is

termnable at will under Mssissippi law. Butler, 35 Mss. at 464.

0. We note that Sol onon ultimtely was_enpl| oyed at the
Tupel o WAl greens fromJune 1, 1991 until " the Tupel o”store cl osed
on August 31, 1991. This enconpasses nore than tge 30-40 total

hours~of enpl oynent she asserts she was guarant eed.



Wthout a witten confirmation of |ength of enploynent, Solonon
remai ned an enployee at wll subject to dismssal for a good

reason, a wong reason, or no reason at all. See Robi nson v.

Coastal Famly Health Center, Inc., 756 F. Supp. 958, 961 (S.D

Mss. 1990), citing Kelly, 397 So.2d at 874-75. We therefore
conclude that the witings of Gauer and Earnest are nmuch too
indefinite to establish a definite term of enploynent and satisfy
the statute of frauds.

Sol onon additionally clains that WAl greens’ personnel policy
and orientation manual s provi de any m ssing terns of her guaranteed
contract of 30 to 40 hours of enploynent in Tupelo, thereby
satisfying the statute of frauds and establishing the existence of
an enploynent contract. Under M ssissippi law, an enployee
handbook may, under certain conditions, becone part of an agreenent
bet ween an enpl oyer and enpl oyee. See Perry, 508 So.2d at 1088- 89.
Based on an exam nation of both Wlgreens nmanuals, however,
Sol onon's assertion fails. The orientation manual, ?Wlconme to
Wal greens,” expressly states in nonobligatory |anguage that it is
an aid to give the enployee a better understanding of his or her
job, and that "[t]he policies and statenents in this booklet, and
in any other booklets, manuals, or publications of Wil greens are
not a contract of enploynent or a contract of continued
enpl oynent . " The personnel policy manual |ikew se contains no
prom ses of tenure, nor any other terns that could possibly be
construed as nodifying an enployee’'s at-wll status. Sol onon

wholly fails to cite any specific portions of the nmanuals



supporting her claim Under M ssissippi law, nothing in these
publications could be construed by a reasonable fact finder as
nmodi fying Sol onon's at-will status, especially in the face of the
express di sclainmer contained in the orientation manual. See Perry,
508 So.2d at 1088- 89.

In sum nothing in the record woul d | ead a reasonable juror to
concl ude under M ssissippi |aw that Sol onon possessed secured or
guaranteed enploynment wth \Walgreens upon her arrival in
M ssi ssi ppi . Prior to her arrival in Tupelo, there had been no
di scussion or confirmation of a start date, salary, position, nor
any other aspect of enploynent--terns which would nornmally be
consi dered of great inportance to anyone attenpting to secure a job
and relocate her famly. Based on these facts, it was manifestly
unrealistic of Sol onon to assune that she had a guaranteed j ob upon
her arrival in M ssissippi. At best, she had an invitation to

di scuss the possibility of enploynent at the Tupel o Wal greens once

she noved to M ssissippi. Even if the Tupelo store did have a
position available for her upon her arrival, it still would have
been on an at-will basis. What may be perceived as corporate

cal | ousness towards a | oyal worker is no basis for a | egal cause of
action. See Perry, 508 So.2d at 1087. As has been noted by the
Suprene Court of M ssissippi, "[t]he Golden Rule, unfortunately, is
not arule of law." 1d. Viewng the the record in the |ight nost
favorable to Sol onon, we fail to see how a rational trier of fact
could find that an enpl oynent contract exi sted between the parties.

B. Equi t abl e and Prom ssory Est oppel




Havi ng decided that neither the manuals nor the letters give
rise to the existence of an enforceable contract between the
parties, we now consider whether an enforceable contract nay be
found on grounds of estoppel. Equi tabl e estoppel is a well-

establi shed exception to the statute of frauds. PV G Co. v.

Lucroy, 449 So.2d 201 (M ss. 1984). A party asserting equitable
estoppel nust show (1) that she has changed her position in
reliance upon the conduct of another; and (2) that she has suffered
detrinent caused by this change in position in reliance upon that
conduct. |d. at 206. Prom ssory estoppel requires (1) a prom se;
(2) that induces action of a definite or substantial character on
the part of the promsee; and (3) that the prom sor reasonably

shoul d have expected the prom see's action. See Sanders .

Dant zl er, 375 So.2d 774, 776-77 (Mss. 1979). |If these elenents
are present, the promse is binding "if injustice can be avoi ded
only by the enforcenent of the promse." Id. at 776

Addi tional ly, each of these doctrines requires reasonabl eness. See
PWw G I, 449 So.2d at 206; Sanders, 375 So.2d at 776. The | aw,

however, "does not regard estoppels with favor, nor extend them
beyond the requirenents of the transactions in which they

originate." PMZ G, 449 So.2d at 206 (quoting MlLearn v. Hill,

176 N.E. 617, 619 (Mass. 1931)).

In the case at bar, Sol onon has wholly failed to set forth a
genui ne issue of material fact as to whether a prom se was made by
Wal greens. The record is devoid of evidence to support Sol onon’s

al l egation that Wil greens prom sed her guaranteed enpl oynent upon

10



her arrival in M ssissippi. Therefore, we conclude that no
reasonable trier of fact could find that Wl greens, through the
letters of its district nmanagers, sonmehow nmade a prom se to Sol onon
expecting to induce action on her part to her detrinent.*
Furthernore, even if WAl greens hypot hetically prom sed Sol onon
a job, we are unable to find any evidence that she relied on such
a hypothetical promse to her detrinent. Sol onon’ s decision to
|l eave Il linois and nove to M ssissippi was admttedly notivated by
her divorce rather than by the promse of a job with Wl greens.
Even i f Sol onon’ s nove had been i nduced by a prom se of a job, the
M ssi ssi ppi Suprene Court has followed the case | aw of New York,
whi ch "has hel d consistently that a change of job or residence, by
itself, is insufficient to trigger invocation of the promssory

estoppel doctrine." Bowers Wndow & Door Co. v. Dearnan, 549 So. 2d

1309, 1315 (1989) (quoting Cunnison v. Richardson G eenshields

Securities, Inc., 107 A D.2d 50, 53 (N. Y. App. Dv. 1985)) (nobve

from Toronto to New York equally consistent with enploynent at
will). "The choice to forgo current enploynent because of rosy

prom ses does not put the stigma of unconscionability upon the

defendant . . . ." 1d. (quoting G nsberg v. Fairchild-Noble Corp.,
81 A D 2d 318, 321 (N Y. App. Dv. 1981)). Sol onon, therefore,
cannot, on the basis of her nove to Mssissippi, invoke the

doctrine of prom ssory estoppel. See Cunnison, 107 A D.2d at 53.

0. To the contrary, Sol onon received express notice in her
1985 enRI oynent application that district managers do not have
the authority to nake such prom ses.

11



QO her factors recited by Sol onon al so weigh against detrinenta
reliance: she knew that her rate of pay in Mssissippi would be
less than in Illinois; Wl greens never represented that it would
assune Sol onon’s noving expenses; she alone nmade the initial
decision to relocate to M ssissippi for personal reasons foll ow ng
her divorce; at no tine did WAl greens attenpt to i nduce her to nove
based on any sort of promise.® In short, Walgreens had nothing to
gain by Solonon’s relocation to M ssissippi.

In order to recover under a breach of contract claim on a
theory of equitable estoppel, a plaintiff nust denonstrate a
changed position and detrinental reliance. PMZ QO 1, 449 So.2d at
1315. We cannot conclude that Sol onon changed her position in
reliance on the alleged prom se of enploynent to her detrinent.
The only detrinment which Sol onon nay legitimately claimis the | oss
of a Walgreens job in IIlinois based on the hope of a Wal greens job
in her newy chosen residential locale. It is the majority rule,
and the rule in Mssissippi, that the "termnation of existing
enpl oynent," even in reliance on an oral contract of enploynent, is
i nsufficient proof of detrinment and a necessary incident of being
in the | abor market or workforce; "it is not such an injury as to

estop a defendant from asserting the statute of frauds as a

0. Sol onon al so attenpts to argue that the letters by
G auer and Earnest re ared at her reﬂuest guaranteed her”a
definite _term of nent for 30 t 0 hours in the Tupelo
store, This even furt under mi nes her estoppel arg unEnt e
find it manifestly unreasonable to assert, and nearly nPOSSIb|e
to believe, that a person would relocate, her entire fam y to
M ssi ssi ppi based solely on the "prom se" of a nere 30 to
hours of enpl oynent.

12



defense." Bowers, 549 So.2d at 1315. Based upon the current state
of M ssissippi |aw, Sol onon, as an at-will enployee, has failed to
present any evidence of detrinent sufficient toinvoke the doctrine
of estoppel. |Id.

Accordingly, we find that Solonon has failed to raise any
genui ne issue of material fact regarding both the existence of a
prom se and her detrinental reliance.®

| V.
We AFFI RMthe district court's granting of summary judgnent in

favor of Wl green Co.

0. Additionally, the letters re i ed uPon by Sol onon to
establish the existence of sone sort of nebul ous prom se were not
prepared by WAl greens in order to induce her to relocate but
were prepared a her request to further her cause |n_a divorce
pr oceedi ng I n I|% t of this state of facts, which Sol onon

a

SOﬂEhOM/VIeMB as Vi ng no bear|ng on the |ssue [of estopPeI],"
justice certainly does not requi re"the application of equi e
nor prom ssory estoppel .
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