IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7006

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,

ver sus
JOHN FRED WOOLARD and

DEMPSEY A. BRUNER,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissippi

( January 11, 1993 )
Before WLLI AMS, H GE NBOTHAM and BARKSDALE, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

On Cctober 9, 1991 Wolard and Bruner were indicted in the
Southern District of Mssissippi for the nurder of Robert L.
McChee, an officer of the National Park Service "with malice
af oret hought, preneditation,” and during the commssion of an
escape, contrary to 18 U S.C. 88§ 1111, 1114 and 2. When the
prosecution gave required notice of intent to seek the death
penal ty, defendants noved to strike the death penalty as a possible
sentence contendi ng that the federal capital sentencing provision,
§ 1111, was unconstitutional. The district court granted the
nmoti on and the governnment has appeal ed, and alternatively, should

we find a lack of jurisdiction, petitioned for a wit of mandanus.



I
It is not certain that we have jurisdiction to review the
order striking death as a perm ssi bl e puni shnent. Defendants urge
that we do not. They deny that the order is reviewable under 18
U S.C. 8§ 3731! or under the "collateral order" doctrine. Cohen v.

Beneficial Industrial Loan Corp., 337 U S. 541 (1949).

In enacting 8 3731 Congress "intended to renove all statutory

barriers to Governnent appeals and to all ow appeal s whenever the

Constitution would permt," United States v. Wlson, 420 U S. 332,
337 (1975), and by its terns it is to be "liberally construed to

effectuate its purposes.” 18 U.S.C. 8§ 3731; see also United States

V. Aslam 936 F.2d 751, 754 (2d Gr. 1991) (8 3731 is illustrative
not exclusive); United States v. Ednonson, 792 F.2d 1492, 1496 (9th

Cr. 1986) (sane). Crcuit courts have found jurisdiction to
review orders dismssing a count of an indictnment and orders that
did not dismss an entire count but altered it in a significant way
fromthe grand jury's charge. For exanple, the Ninth Grcuit found
jurisdiction to review an order striking forfeiture allegations

froma RRCOindictment in United States v. ©Marubeni Anerica Corp.

611 F.2d 763, 764-765 (9th Cr. 1980), and the First Crcuit

1Section 3731 provides:

In a crimnal case an appeal by the United States shal
lie to a court of appeals froma decision, judgnent, or
order of a district court dism ssing an indictnment or
information or granting a new trial after verdict of
judgnent, as to any one or nobre counts, except that no
appeal shall |ie where the double jeopardy clause of the
United States Constitution prohibits further prosecution.



reviewed a pretrial order striking a predicate act from a RI CO

count. United States v. Levasseur, 846 F.2d 786, 788 (1lst Cr.),

cert. denied, 488 U S. 894 (1988). There is little question but

that the district court's ruling was in every practical way as much
of an alteration fromthe grand jury's charge as the striking of
predi cate acts and forfeiture allegations. The district court
effectively renoved a discrete basis of crimnal liability. See

United States v. Tom 787 F.2d 65 (2d G r. 1986) (allow ng the

government to appeal under 8 3731 where the district court took
action having the practical effect of dismssal). W are persuaded
that we have jurisdiction under 18 U S.C. § 3731, and we need not
consider the collateral order issues or mandanus.
I

Wth a creative and bold new approach the governnent has
changed its own m nd about the availability of the death penalty in
federal court w thout additional aid of Congress, see Menorandum
Qpinion for the Associate Attorney General, 5 OP. OL.C 222
(1981), and confronts this court's ruling that 18 U S. C § 1111

could not support a death sentence under Furman v. Ceorgia, 408

US 238 (1972). See United States v. Kaiser, 545 F.2d 467 (5th
Cr. 1977).
The governnent first attenpts to bring its positionwthinthe

three distinct requirenents of Furnan. See, e.qg., Blystone v.

Pennsyl vania, 494 U. S. 299, 308-09 (1990); Md eskey v. Kenp, 481

US 279, 305-06 (1987). First, the sanction of death nust be

proportionate to the crine. Second, the schene nust "genuinely



narrow t he cl ass of persons eligible for the death penalty and nust
reasonably justify the inposition of a nore severe sentence on the
def endant conpared to others found guilty of nurder." Zant v.
St ephens, 462 U. S. 862, 877 (1983). Third, the sentencing judge or
jury nust be allowed to consider all evidence that tends to
mtigate noral culpability and mlitate against a sentence of

death. Penry v. Lynaugh, 492 U S. 302 (1989).

Death is a lawful punishnment for intentional hom cide. See

Tison v. Arizona, 481 U S. 137, 157-58 (1987). Def endants are
charged with intentionally killing the park ranger. The second and
third requirenents of Furnman are nore probl ematic.

The governnment contends that 88 1111 and 1114 in conbi nation
narrow the class of defendants eligible for the death penalty as
requi red by Furman although both were enacted before Furman was

deci ded.? Under 8§ 1114, before a death sentence can be i nposed the

2Section 1114 provi des:

Whoever kills or attenpts to kill . . . any officer or
enpl oyee of the National Park Service . . . engaged in or on
account of the performance of his official duties . . .
shal | be puni shed as provided for under sections 1111 and
1112 of this title .

Section 1111 provides:

(a) Murder is the unlawful killing of a human bei ng
with malice aforethought. Every nurder perpetrated by
poison, lying in wait, or any other kind of willful,
deli berate, malicious, and preneditated killing; or
commtted in the perpetration of . . . escape . . . is
murder in the first degree.

(b) Wthin the special maritinme and territorial
jurisdiction of the United States,

Whoever is guilty of nurder in the first degree, shal

4



jury must find that defendants killed "an officer or enployee of
the National Park Service . . . engaged in or on account of the
performance of his official duties.™ 18 U S.C § 1114. The
governnment urges that the jury's discretion is thus |limted by
Congress and focused upon the circunstances of the crine itself.
Defendants reply that Congress's intent in passing 8 1114 was only
to extend federal jurisdiction to murders of federal officers, and
even if narrowed, the statute |leaves "a host of difficult
substantive and procedural issues.” The district judge is left to
deci de such i ssues as who has the burden of proof in the sentencing
phase, whether the jury should be instructed to wei gh aggravating
evidence against mtigating evidence in order to arrive at a
sentence of |ife or death, whether jury findings of mtigation
precl ude inposition of the death penalty, and other conponents of
a sentencing hearing. These requisites of a sentencing hearing in
capital cases, defendants argue, cannot be supplied by judicial
fiat.
11
The Court in United States v. Feola, 420 U. S. 671, 679 (1975),

rejected argunents that the governnent nust prove that the
def endant knew that his victimwas a federal officer, concluding
that official status was not an el enment of the crinme but was rather

the federal jurisdictional hook. See also United States v.

Harrel son, 754 F.2d 1153, 1173 (5th G r. 1985). 1In short, thereis

suffer death unless the jury qualifies its verdity by adding
thereto "w thout capital punishnment,” in which event he
shal | be sentenced to inprisonnent for life .

5



little question but that Congress did not enact 8 1114 to narrow
the range of crinmes punishable by death or to segregate from ot her
crinmes the nurder of a federal officer as warranting the penalty of
deat h. Congress sinply wanted to nake the nurder of a federa

officer a federal crinme. The governnent's reply does not engage
here but rather contends that the notive or purpose of Congress
does not matter.

The question is whether Congress narrowed the range of
offenses to the reach of Furman. |In other words, results matter
and not the reasons for the narrowing. The role of notivation in
passi ng | egi sl ati on has been | ong debated, including the disutility
of such a test for legitinacy. It is a strange argunent that
i nposi ng the death penalty in this case woul d be unconstitutional,
but woul d pass nuster if w thout changi ng t he | anguage or effect of
8§ 1114 we found that Congress intended its effect in order to neet
the dictates of the Ei ghth Anendnent, at | east where here Congress
has not acted for any inproper notive. But, it is offered, it is
not enough that in the process of making a federal case of one
crime and not another the result is to narrow capital crinmes to a
constitutionally permssible range. It is not enough because the
Ei ght h Anrendnent and due process require that Congress sel ect the
fit crimes; that Congress nust do the weighing. W are not
per suaded.

We find no such insistence of congressional awareness in the
due process clause or the Eighth Anendnent. It is true that the

Ei ght h Amendnent has been read as refl ecting evol ving standards of



decency and t he representative branch's judgnent about the currency
of a standard is at | east relevant. Accepting all of this, it does
not argue for a unique defining role of Congress. |In any event, we
have never recognized it. Mrre to the point, the suggestion begs
the question of whether Congress has not in fact narrowed. That
is, this argunent is sinply a contention for inquiring into
notivation, recast.
|V

This brings us to the question whether the trial judge can by
i nvention supply the required procedures at the sentenci ng heari ng,
i ndeed supply a sentencing hearing. The governnent contends that
the district court has inherent power to conduct those hearings
necessary to neet constitutional requirenents such as evidentiary
hearings on the admssibility of evidence. W agree that a
district judge has inherent power essential to its task. There
are, however, many di fferent ways of constructing a
constitutionally adequate schene. The Suprene Court has left

states free to proceed in ways that are in practice quite

different. There is sinply not "any one right way . . . to set up
[a] capital sentencing schene." Spaziano v. Florida, 468 U S. 447,
464 (1984).

The Federal Kidnapping Act was struck down because it made
ki dnappi ng puni shable by death only on a plea of not guilty and
hence penalized a defendant's right to put the governnent to its

proof. United States v. Jackson, 390 U S. 570 (1968). The Court

in Jackson rejected the effort to save the statute with the



argunent that a district judge could conduct a sentencing hearing
on a plea of guilty by exercise of its inherent power. |t pointed
out that there are a nunber of policy decisions not addressed by

Congress that woul d need be nade, asking:

|f a special jury were convened to recommend a sentence, how
woul d the penalty hearing proceed? Wat would each side be
required to show? What standard of proof would govern? To
what extent woul d conventional rul es of evidence be abrogated?
What privileges would the accused enjoy? Congress . . . has
addressed itself to none of these questions .

Id. at 579. The Court then explained that these choices were for

Congress not federal judges acting ad hoc across the country. 1d.
at 580-81.
It is one thing to fill a mnor gap in a statute .
It is quite another thing to create fromwhole cloth a conplex
and conpl etely novel procedure and to thrust it upon unwilling

defendants for the sole purpose of rescuing a statute froma
charge of unconstitutionality.

Id. at 580. The choices are for the Congress and it has not acted.
W agree with the district court on this point and affirm

AFFI RVED.



