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WENER, Circuit Judge:

Def endant - Appel l ant Carrier Corporation appeals an adverse
j udgnent rendered against it pursuant to a jury verdict favorable
to Plaintiff-Appellee Lynn Parham a forner Carrier enployee, in
his suit claimng retaliatory discharge, breach of applicable
col |l ective bargai ni ng agreenents, and breach of an oral agreenent.

We reverse and render judgnent for Carrier.

" District Judge of the Western District of Louisiana,
sitting by designation.



I
FACTS AND PROCEEDI NGS

Par hamwas enpl oyed at Carrier's air conditioner manufacturing
plant in Tyler, Texas. The Sheet Metal W rkers' Internationa
Associ ation (the Union) has been the sole and excl usi ve bargai ni ng
agent for all enployees at this plant since 1971. |In 1986, Carrier
and the Union entered into a coll ective bargai ni ng agreenent (1986
CBA), that was to expire in June 1989.

The 1986 CBA permtted enployees with disabilities caused by
illness or job-related injuries to take unpaid | eaves of absence
for the duration of such disabilities. Although Carrier did not
continue to pay enployees' salaries during such indefinite |eaves
of absence, it did continue to provide for their nedical insurance
cover age.

Whil e at work on January 15, 1988, Parham broke his | eg when
he fell off a |oading dock and into a trash conpactor. After the
accident, Parhamtook an indefinite nedical |eave of absence. On
March 17, 1989, Parham initiated a workers' conpensation claim
whi ch was settled in August of 1989 for $19, 000.

Meanwhile, on June 4, 1989, a new CBA (1989 CBA) was
i npl emented to replace the 1986 CBA, which had expired at the end
of its three-year term Significantly, although the 1989 CBA
broadened the scope of carrier's disability |eave program by
permtting | eaves of absence even for non-job related injuries, it
pl aced a 24-nonth cap on all unpaid | eaves of absence, job rel ated

or not. Enpl oyees with five years seniority at the onset of



disability could secure an additional six nonths of |eave if they
coul d denponstrate a reasonabl e expectation of being able to return
to work within that additional period.

On January 15, 1990, Parham s | eave of absence reached t he 24-
month mark. He was still on that | eave approximtely five nonths
| ater when, on June 21, 1990, Carrier mailed hima letter which
stated that he was being termnated pursuant to the disability
| eave provisions of the 1989 CBA. This notice was sent 29 nonths
af ter Parham began his | eave of absence, 15 nonths after he filed
his workers' conpensation claim and 10 nonths after he settled
that claim

The June 21st letter also reiterated the newrule of the 1989
CBA that any enpl oyee who was on | eave of absence and who had over
five years seniority at the beginning of his |eave could seek a
si x-nonth extension of the 24-nonth | eave of absence period. The
letter also invited Parham to contact Carrier's human resource
director if he had any questions. Carrier notes that it
gratuitously all owed Parhamsi x nonths foll ow ng his recei pt of the
letter to obtain a full nedical rel ease, but that he was unable to
do so.

After receiving that letter, Parham spoke with his Union
representative and with Carrier's human resource director, but
never sought a si x-nonth extensi on and never secured a full nedi cal
release, the latter being a prerequisite to any simlarly situated
enpl oyee's returning to work at Carrier. Furt her, Parham never

attenpted to use the grievance procedures required by the CBAs.



Rat her, he chose to file the instant suit, alleging that (1) he was
fired in retaliation for pursuing workers' conpensation benefits,
in violation of Tex. Rev. Cv. Stat. Ann. article 8307c, (2) his
firing violated the terns of the CBAs,! and (3) his firing viol ated
the ternms of his oral contract with Carrier.

Carrier nmoved for summary judgnent, arguing that Parhan s
clains were preenpted by the Labor Managenent Rel ations Act, but
the district court denied Carrier's notion. Parham s suit was
tried before a jury, which found for Parham on all three of his
cl ai s but awarded hi mno damages on his clai mof breach of an oral
contract. The district court entered judgnent for Parham on the
jury verdict in the anmount of $276,714. Carrier tinely appeal ed
the two clains that resulted in danage awards: retaliatory
di scharge and breach of the 1986 and 1989 CBAs.

I
ANALYSI S

A. Retali atory D scharge

The jury found that Carrier fired Parhamin retaliation for

filing a workers' conpensation claim thereby violating the Texas

Wor kers' Conpensation Act. It awarded Parham damages for | ost
wages and benefits, past and future, and punitive danmages. On
appeal, Carrier argues that Parhanmis state law retaliatory

di scharge claimis preenpted by section 301 of the Labor Managenent

Rel ati ons Act (LMRA) and that there was insufficient evidence to

! These clains may be fairly characterized as breach of
contract clains.



conclude that Carrier termnated Parhamin retaliation for filing
a workers' conpensation claim Carrier thus asks us to reverse a
jury verdict, an action that we take but rarely.

1. Suf ficiency of the Evidence

"On appeal, this court enploys the sane standard that the
district court used in ruling on the defendant's notions."? That

standard was set forth nenorably in Boeing Co. v. Shipnan:

[ T] he Court shoul d consider all of the evidence))not just
the evidence which [sic] supports the non-nover's
case))but inthe light and with all reasonabl e i nferences
nost favorable to the party opposed to the notion. |f
the facts and inferences point so strongly and
overwhelmngly in favor of one party that the Court
believes that reasonable nmen could not arrive at a
contrary verdict, granting of the notions is proper. On
the other hand, if there is substantial evidence opposed
to such notions, that is, evidence of such quality and
wei ght that reasonable and fair-mnded nen in the
exercise of inpartial judgnent mght reach different

conclusions, the notions should be denied .... A nere
scintilla of evidence is insufficient to present a
question for the jury .... There nmust be a conflict in

substantial evidence to create a jury question.?
Par ham based his retaliatory discharge claimon article 8307c
of the Texas Wrkers' Conpensation Act, which reads in pertinent

part:

No person may discharge or in any other manner
di scrim nate agai nst any enpl oyee because the enployee
has in good faith filed a claim hired a lawer to
represent himin a claim instituted, or caused to be

2 Boggan v. Data Systens Network Corp., 969 F.2d 149, 152
(5th Gr. 1992)(quoting Fruge v. Penrod Drilling Co., 918 F. 2d
1163, 1165-66 (5th Cr. 1990).

3 Boeing Co. v. Shipman, 411 F.2d 365, 374-75 (5th Gr.
1969) (en banc); accord Turner v. Upton County, 967 F.2d 181, 184
(5th Gr. 1992); Normand v. Research Institute of Anerica, lnc.
927 F.2d 857, 859 (5th Cr. 1991).
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instituted, in good faith, any proceedi ng under the Texas

Wor knmen' s Conpensation Act or has testified or is about

to testify in such proceeding.*

I n pursuing a clai munder article 8307c, the plaintiff has the
burden of establishing a causal nexus between his filing of a
wor kers' conpensation claim and his discharge by his enployer.?®
The plaintiff need not prove that his quest for workers
conpensation was the sole reason for his discharge, but he nust
establish that it was a determining factor.® 1In a federal case
involving a state law claim state |law determ nes the kind of
evi dence that nmay be produced to support a verdict,’ but federal
| aw establishes the quantum of evidence needed to support a
verdict.?®

Parham notes <correctly that in Texas "[c]ircunstantial
evi dence and reasonable inferences fromthe evidence may provide

adequat e support for the jury's affirmative finding" in a w ongful

term nation case.® But even though proof in such a case need not

4 Tex. Rev. Qv. STAT. ANN. art. 8307c, 8§ 1 (Vernon Supp.
1992) .

5> Jones v. Roadway Express, Inc., 931 F.2d 1086, 1090 (5th
Cr. 1991).

°ld.

" Ayres v. Sears, Roebuck & Co., 789 F.2d 1173, 1175 (5th
ir. 1986); MCandless v. Beech Aircraft Corp., 779 F.2d 220, 223
5th cir. 1985), vacated on other grounds, 798 F.2d 163 (5th Gr.
986) .

O

'_\/-\

8 Atchison, T. & S. F. Ry. v. Sherwin-Wllians Co., 963 F.2d
746, 749 (5th Gr. 1992).

® Paragon Hotel Corp. v. Ramirez, 783 S.W2d 654, 658 (Tex.
App. ))El Paso, 1989, wit denied).
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be direct, it nust be sufficient. Here we concl ude that Parham has
fail ed to adduce sufficient evidence of a causal nexus between his
filing of a workers' conpensation claim and his term nation by
Carrier.

Parham clains to have offered evidence that (a) Carrier
officials knew he had filed a workers' conpensation claim (b)
Carrier's notive for firing himwas to reduce conpensation cl ai s,
(c) Carrier retaliated against others who had filed conpensation
clains, (d) Carrier's absence control policy was not neutrally
applied, and (e) he was physically qualified to return to work at
Carrier. W find all of these evidentiary assertions to be either
patently false or based on distortions of the evidence.

a. Carrier's Know edge

Parham points to no evidence that anyone involved in his
termnation had actual know edge of his conpensation claim
Rather, he relies on the wllingness of Carrier officials to
acknow edge the obvious inference that enpl oyees who have been on
| eave for 24 nonths are likely to have filed conpensation cl ai ns.
This inference is doubtless correct, but such a generalized
inference is no substitute for hard evidence that those involved in

a particular discharge actually knew that the fired enpl oyee had

filed a conpensation claim Nei t her does such a generalized
inference in any way suggest a retaliatory notive.

Parham s reliance on two Texas cases for the proposition that
an enployer's know edge that an enployee had filed a workers'

conpensation claim is evidence of a retaliatory discharge is



m spl aced. 1° In each case there was considerable additional
evi dence of retaliatory aninus; Parhamcan point to none. Also, in
the cases cited by Parham the enpl oyers were specifically aware of
conpensation clains filed by the enpl oyees who later filed suit;?!
Par ham does nothing nore than ask us to infer that Carrier knew of
hi s conpensati on clai msi nply because he had been out on disability
| eave for over two years. W decline to take such a |l eap of |ogic.

In the context of this case, the nere possibility that Carrier
officials mght infer fromParhanm s | eave status that he had fil ed
a conpensation claimis not probative of retaliatory discharge. W
can discern no nexus between that wuniversal truism and the
retaliatory discharge all eged by Parham

b. Reducti on of Wirkers' Conpensation d ains

Par ham next argues that Carrier's notive for firing enpl oyees
who had been on leave for 24 nonths was to reduce conpensation
clains. But a generalized desire to reduce conpensation clains))in
itself))is not inpermssible. What is inpermssible is actively
di scouraging the filing of conpensation clains. Under the right
ci rcunst ances, such di scouragenent may be evidence of retaliatory
di scharge. > But no such circunstances are present here. The only
support that Parham nusters to suggest that Carrier discouraged

conpensation clains is an isolated statenent in the deposition of

10 1d., and Murray Corp. of Maryland v. Brooks, 600 S.W2d

897, 903 (Tex. G v. App.))Tyler 1980, wit ref'd n.r.e.).
1] d.

2 pParagon, 783 S.W2d at 658.



a Carrier representative, Nathaniel Ellison, who said, "W were
trying to elimnate the nunber of conp clains by inproving our
safety." By parroting the first clause of this statenent ("W were
trying to elimnate the nunber of conp clains")))both in his brief
and at oral argunent))while de-enphasizing or omtting the latter

clause ("by i nproving our safety"), Parhamattenpts to suggest that

Carrier was engaged in sonme sort of persecution of enployees who
filed workers' conpensation clains. That suggestion is |udicrous:
i nproving plant safety to reduce the nunber of enployee injuriesis
a very different thing fromfiring enployees in retaliation for
filing conpensation clains. !

C. Di scharge of O her Compensation d ai mants

By repeating the sanme quotation that failed to support his
| ast argunent, Parham attenpts to support his charge that Carrier
retaliated against other enployees who had pursued workers'
conpensation clains. But again, Carrier's desire to reduce "the
nunber of conp clainms by inproving . . . safety,"” is just not
evidence of retaliation by Carrier agai nst enpl oyees who had fil ed
conpensati on cl ai ns.

A pattern of firing enployees who have filed conpensation
clains could be probative of retaliatory discharge, but not when

all the enpl oyees have been di scharged pursuant to the sane | eave

3 Carrier also rightly points out that M. Ellison's
statenent was nmade in response to a question that had nothing to
do with the new CBA term nation policy, and that he denied that
the new policy was at all |inked to conpensation cl ai ns.

14 See, e.0., Chenmical Express Carriers, Inc. v. Pina, 819
S.W. 2d 585, 590 (Tex. App.))El Paso 1991, wit denied).
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of absence policy. Here the pattern reflects application of the
policy, not sone invidious retaliatory notive. If Carrier had
di scharged twenty enpl oyees for a variety of proffered reasons, and
all of them had previously filed conpensation clains, we mght
suspect an ulterior notive. But, as all Carrier's enployees on
disability |eave were discharged pursuant to the sane witten
policy, the evidence denonstrates nothing nore than that Carrier
was applying the terns of the 1989 CBA as it understood them ®

d. | nconsi stent Enforcenent of Leave Policy

Par ham next argues that Carrier's policy of firing enpl oyees
who had been on |eave for nore than 24 nonths was not neutrally
appl i ed. In support of his claim Parham st ates: "I'n our case,
Carrier admts this policy was not neutrally applied. Instead, it
was i npl enented to el i m nate workers' conpensation cl ai ns, targeted
at those who had filed such clains, and, in fact, applied only to
those who had filed such clains." Parham favors us with no
references to the record to substantiate this statenent, and we can
find none.

If Carrier did fail to apply the 1989 CBA neutrally, it failed
in a way that benefitted Parham The 1989 CBA grants enpl oyees
only twenty-four nonths of disability | eave. But Parhamwas given
notice of termnation approximately twenty-nine (29) nonths after

he began his | eave of absence. He therefore received a five-nonth

15 Par ham does not di spute that each of twenty di scharged
peopl e had been on | eave for nore than 24 nonths before they were
fired. Neither does he respond to Carrier's claimthat over 100
of its 600 enpl oyees had previously filed conpensation clains
W t hout being termnated by Carrier.

10



noratori um ° Mor eover, after Parham received the term nation
letter he was afforded an additional six nonths before his
termnation becane final in which to secure a full-duty rel ease
froma physician. This, coupled with his five-nonth noratorium
gave him a |eave of absence eleven nonths |onger than he was
entitled to under the literal terns of the 1989 CBA, as understood
by the parties that negotiated the agreenent.!” Thus, even if
Carrier did fail to apply its new policy rigidly and uniformy,
such a flexible and inconsistent application of the 1989 CBA
actually inured to Parham s benefit; he cannot be heard to conplain
about that.
e. Physically Qualified to Return to Wrk

Finally, Parhamclains to have established that he coul d have
returned to work at Carrier. |In support of this claim he points
only to his own self-serving testinony that he obtained simlar
enpl oynent at McDonal d's after he was fired from Carrier, and that
he bel i eved he could do everything physically necessary to work at

Carrier. 1Inresponse, Carrier points to several critical pieces of

1 An additional six nonths of |eave are granted to injured

"enpl oyees with over five (5) years seniority . . . where there
is a reasonabl e expectation that the enployee will be able to
return to work within this . . . period." Based on Parhanis

inability to secure a full-duty nedical release to return to work
at Carrier, however, the additional five nonths of |eave granted
Par ham nmust be regarded as a wndfall. He got them w thout
havi ng to denonstrate a reasonabl e expectation that he woul d be
able to return to work, a denonstration that he was unable to
make.

7 Parham did not respond to evidence that another enpl oyee
was allowed to return to work at Carrier because he was able to
secure a full-duty nedical release within the six-nonth extension
provi ded by Carrier.

11



evi dence))evi dence that Parham conveniently fails to address.

First, Parham was never able to obtain the requisite
physician's full-duty release to return to work, even as of the
time of trial.!® Second, while he was on | eave, Parham actively
sought to be classified as permanently and conpl etely di sabl ed: he
probably should be estopped now from claimng to be capable of
full-duty enploynent.!® Third, Parhamis own testinony reflects
that, although his job at MDonald's is simlar to his job at
Carrier, it is less strenuous. And, finally, Parhamadmtted that
he still suffered fromsone disability.? Parham s bald assertion
t hat he could have returned to work at Carrier thus suffers froma
fatal defect: it flies in the face of all objective evidence, and
IS supported by none.

In summary, Parham failed totally to satisfy his burden of
establishing a causal nexus, as required under Article 8307c,
between his filing a workers' conpensation claim and his

di scharge.?? His evidence is insufficient as a matter of law to

8 The requirenment that enpl oyees who have been on unpaid
| eaves of absence secure full-duty nedical rel eases before
returning to work at Carrier is contained in both the 1986 and
the 1989 CBAs, as well as several earlier CBAs.

19 Alternatively, perhaps his earlier claimof permanent
disability was fraudul ent.

20 During questioning Parhamadmtted, "I can't lift like |
used to lift."

21 Jones v. Roadway Express, Inc., 931 F.2d 1086, 1090 (5th
Cir. 1991); accord Swearingen v. Owens-Corning Fiberglas Corp.
968 F.2d 559, 562 (5th Cr. 1992).

12



support his claimof retaliatory discharge. To the extent that
Parham s evidence tends to show anything, it is that Carrier
term nated Parham in accordance with a neutrally-applied absence
control policy, an action that we have expressly held not to
violate article 8307c.? W conclude that the facts and i nferences
favor Carrier to such an overwhel m ng extent that an inpartial and
reasonabl e fact-finder))fully appri sed of al | rel evant
i nformation))could not reach a verdict for Parham W are
therefore constrained to reverse the jury's verdict and render a
t ake- not hi ng judgnent agai nst Parhamon his retaliatory discharge
claim

2. Pr eenpti on

Carrier also argues that Parham s retaliatory di scharge claim
is preenpted by section 301 of the Labor Managenent Rel ations Act
(LMRA) . As we hold Parhamis evidence to be insufficient as a
matter of law to support a finding of retaliatory discharge, we
need not consider whether Parhamis retaliatory discharge claimis
preenpted by the LMRA

B. Breach of Contract

At trial Parhamargued that his discharge by Carrier violated
the terns of (1) the 1986 CBA, (2) the 1989 CBA, and (3) an oral

contract that he purportedly made with Carrier. The jury found for

22 Swearingen v. Omens-Corning Fiberglas Corp., 968 F.2d
563-64. Parham argues that Swearingen does not apply because it
was a summary judgnent case. The procedural posture of
Sweari ngen, however, cuts against Parham if the two cases are
factually simlar, and the plaintiff in Swearingen was unabl e
even to defeat a notion for summary judgnent, surely Parham
cannot marshal enough evidence to justly win a verdict.

13



Parham on all three breach of contract clainms, but awarded no
damages for breach of the supposed oral contract. As Carrier
under st andably does not appeal the verdict on the breach of oral
contract claim we do not address it.

Inits appeal of Parhanmi s breach of CBA clains, Carrier argues
that they are preenpted by section 301 of the LMRA, which reads as
fol | ows:

Suits for violation of contracts between an enpl oyer and

a labor organization representing enployees in an

i ndustry affecting commerce . . . or between any such

| abor organi zations, may be brought in any district court

of the United States having jurisdiction of the parties,

W t hout respect to the anount in controversy or wthout

regard to the citizenship of the parties.?

State | aw causes of action for violation of a collective bargaining
agreenent ))essentially breach of contract clains))are entirely
di spl aced by section 301.2% Additionally, when a state tort claim
cannot be resolved wthout interpreting a provision of acollective
bargai ni ng agreenent, the application of state law is preenpted,
and federal |aw nust be enployed to resolve the dispute.?® Only

when a state claimsounding in tort can be resol ved w t hout havi ng

to interpret a collective bargaining agreenent is otherw se

23 NaTI ONAL LABOR ReLATIONS AcT § 301, 29 U . S.C. § 185(a).

24 Medrano v. Excel Corp., 985 F.2d 230, 232 (5th Gr.
1993) (citing United Steelwrkers v. Rawson, 495 U. S. 362, 368,
110 S. C. 1904, 109 L. Ed. 2d 362 (1990)); accord Franchi se Tax
Bd. v. lLaborers Vacation Trust, 463 U S. 1, 23, 103 S. C. 2841,
77 L. Ed. 2d 420 (1983)("the pre-enptive force of § 301 is so
powerful as to displace entirely any state cause of action 'for
violation of contracts between an enpl oyer and a | abor
organi zation."'").

% Lingle v. Norge Div. of Magic Chef, Inc., 486 U S. 399,
405-06, 108 S. C. 1877, 100 L. Ed. 2d 410 (1988).

14



applicable state | aw not preenpted. ?®

Parham's clains that Carrier breached the 1986 and 1989 CBAs
are))by definition))state law causes of action that allege
vi ol ations of collective bargaining agreenents. As such, they are
automatically preenpted by section 301.% Thus, we need not
consi der whether Parhamis breach of <contract clains require
interpretation of the CBAs: as Parhamlis clains are breach of CBA
clains, preenption is automatic.?8 Consequently, they mnust be
resolved by resorting to federal rather than state law. ?® W
proceed to do so.

In the section 301 context, federal lawordinarily requires a

26 Medrano, 985 F.2d at 232 (quoting Lingle, 486 U S. at
410) .

2 See supra note 27

28 1d. Even if we were required to undertake such an
anal ysis, however, it is clear that an interpretation of both
CBAs' provisions would be absolutely necessary to determ ne
whet her Carrier violated those agreenents, a point forthrightly
conceded by Parham s counsel at oral argunent, and approved by
the district court in its Menorandum Qpinion. Parhamv. Carrier
Corp., No. 90-CV-319, Menorandum Qpinion at 5-6 (E.D. Tex., Jan.
14, 1992) (unpublished). At trial Parhamclained that Carrier
viol ated "vested rights" conferred upon himby the 1986 CBA when
it negotiated the new, 1989 CBA. (Obviously, to decide the nerits
of Parhamis claim a court would have to interpret the 1986 CBA
to determ ne whether that CBA was intended to confer vested
ri ghts upon Parham and ot her enpl oyees. Parham al so argued t hat
Carrier violated the 1989 CBA by applying its | eave of absence
terms retroactively. A court would clearly have to interpret the
1989 CBA to determ ne whether its | eave of absence provisions
were intended to apply retroactively. Thus, interpretation of
both CBAs woul d be essential to resolving Parham s cl ai ns, even
if they were not automatically preenpted as breach of CBA cl ai s,
but were sonehow deened to be delictual or otherw se non-
contractual in nature.

2% United Steelwrkers v. Rawson, 495 U.S. 362, 368, 110 S.
Ct. 1904, 109 L. Ed. 2d 362 (1990).
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plaintiff to exhaust grievance procedures established in a
col l ective bargaining agreenent before filing a claimin court.?3
Parham did not even institute)mch |ess exhaust))grievance
procedures available through the CBAs before he initiated the
instant lawsuit. The jury, however, excused Parhams failure to
use the Union's grievance procedures, finding "that it would have
been futile [for Parhan] to have used the grievance procedure to
contest his discharge from. . . Carrier . . . ."3%

Al t hough a di sgruntl ed enpl oyee may bring a suit without first
exhausting avail able grievance procedures if exhaustion of those
renmedi es woul d be futile,?* such an enpl oyee may not sinply assert
that his use of grievance procedures would have been futile: he
nust ordinarily at | east have attenpted to use them* Parhamcites

Gover v. St. Louis-San Francisco Railway Co. for the proposition

t hat enpl oyees need not even attenpt to use available grievance
procedures if they would have to submt their concerns "to a group

which is in large part chosen by the [defendants] against whom

30 Allis-Chalners Corp. v. Lueck, 471 U S. 202, 205 n.1,
220-21, 105 S. . 1904, 85 L. Ed. 2d 206 (1985).

31 Quided by coments made in the district court's
Menor andum Qpi ni on Denying Carrier's Mtion for Summary Judgnent,
Par ham anended his conplaint to include the argunent that it
woul d have been futile to use avail able grievance procedures.

32 Rabalais v. Dresser Indus., Inc., 566 F.2d 518, 519 (5th
Cir. 1978).

3 Vaca v. Sipes, 386 U S. 171, 184-85, 87 S. C. 903, 17 L
Ed. 2d 842 (1967); accord Republic Steel Corp. v. Maddox, 379
U S. 650, 652, 85 S. C. 614, 13 L. Ed. 2d 580 (1965).
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their real conplaint is nade."3* But d over is distinguishable from
t he i nstant case and does not absol ve Parhamof his failure even to
attenpt to invoke the grievance procedures available to him much
| ess exhaust them

The factual contours of dover differ materially from the
i nstant case. In Gover the plaintiffs were blacks who
bel i eved))probably justifiably))that the sanme discrimnation that
all egedly inpeded their pronotions would prevent their receiving
fair arbitration of their conplaints, thereby rendering grievance
procedures futile.® In that factual context, the Suprene Court

rejected the requirenent that "enployees alleging racial

discrimnation should be required to submt their controversy to'a

group which is in large part chosen by the [defendants] against
whom their real conplaint is nmade.'"% In contrast, there is no
evi dence that any racial aninus pollutes the instant case. Neither
is there evidence that the representatives of Parham s Union who
woul d participate in the grievance procedures woul d be sel ected by
Carrier, which is the real target of Parhanm s conplaint.

By urging us to sever the Court's |l anguage in G over fromthe
secure noorings of its factual context of racial discrimnation,

Par ham woul d have us adopt a rule of law that would allow an

% @ over v. St. Louis-San Francisco Ry. Co., 393 U. S. 324,
330, 89'S. Ct. 548, 21 L. Ed. 2d 519 (1969)(citing Steele v.
Louisville & Nashville Ry. Co., 323 U S. 192, 206, 65 S. Ct. 226,
89 L. Ed. 173 (1944).

35 See qgenerally dover, 393 U S. 324.

% | d. (enphasis added).
17



enpl oyee to circunvent grievance procedures contained in an
appl i cabl e CBA whenever his enpl oyer or his union have significant
i nvol venent in the grievance process. W decline the invitation
thus to set adrift the requirenent that enpl oyees exhaust avail abl e
grievance procedures. "Congress has expressly approved contract
grievance procedures as a preferred nethod for settling disputes .
.," and we will not allow congressional wll to be so easily
t hwar t ed. ¥
The futility exception requires exactly that))futility.
Before a plaintiff my safely disdain available grievance
procedures, his invocation of those procedures nust truly be
futile: not annoying, bureaucratic, insensitive, or unprom sing,
but futile. An enployee has the burden of produci ng sone evi dence
that resort to available grievance procedures would in fact be
futile: his nere subjective belief or conclusionary assertion w ||
not suffice. 38
More inportantly, given the grievance procedures avail able

under the 1989 CBA, the futility problem posed by d over does not

even arise in this case. The 1989 CBA provides that the Union nmay

submt a controversy to a neutral arbitrator for binding resolution

37 Republic Steel v. Muddox, 379 U S. 650, 653, 85 S. C
614, 13 L. Ed. 2d 580 (1965).

% Vaca v. Sipes, 386 U S. 171, 184-85, 87 S. C. 903, 17 L
Ed. 2d 842 (1967). Even in dover the Court required the
plaintiffs to produce evidence that they had attenpted to exhaust
contractual renedies; a requirenent that was satisfied by
plaintiffs' "repeated conplaints to conpany and union officials,"”
whi ch the Court evidently believed to be tantanmount to a plea for
the resolution of their grievances. No conparabl e evidence
supports Parhams clains. dover, 393 U S. at 331
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if the grievance is not satisfactorily settled, "thus renoving any
possibility of the futility problem present in dover."* Parham
had no justification whatsoever for ignoring the grievance
resol ution machi nery avail able to him

Parhaminsists that filing a grievance woul d have been futile
because his Union representative did not strongly encourage himto
file one, or volunteer to file one for him That hardly proves
futility. This particular Union representative had helped
negotiate the 1989 CBA and probably was sinply expressing his
opinion that Parham had no realistic claim because he was
di scharged pursuant to a lawfully negoti ated CBA that both Carrier
and Union officials evidently intended to apply retroactively.
Thus, Parhami ntroduced no obj ective evi dence))none))for this claim
only his own self-serving testinony.

To recapitulate, we are unwilling to enbrace a rule that would
allow disgruntled enployees to circunvent nmandatory grievance
procedures solely because they may subjectively believe, even in
good faith, that resort to those procedures would be a holl ow act.
We hold that the jury's finding that it would have been futile for
Parham to wuse available grievance procedures is based on
essentially no evidence, and is insupportable as a matter of |aw.
W therefore reverse the jury's finding excusing for futility
Parham s failure to i nvoke those procedures, and we render judgnment

di sm ssing his breach of CBA cl ai ns.

% Rabalais v. Dresser Indus., Inc., 566 F.2d 518, 519 (5th
Cir. 1978).
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C. Damages

As we reverse the jury's verdict and the district court's
judgnent, and hold for Carrier on both Parhams retaliatory
di scharge and breach of contract clains, we need not address in
depth the legal and factual errors suffusing the jury's danage
awards. W note in passing, however, that had we been required to
reach the issue of damges, we alnost certainly would have
concluded that the jury's awards were factually and legally
erroneous, as well as irreconcilably inconsistent.

1]
CONCLUSI ON

Parham has failed to adduce any rel evant, probative evi dence
to establish a causal nexus between his filing a workers'
conpensation claim and his termnation by Carrier. As proof of
such a nexus is essential to prevailing in an Article 8307c claim
we reverse the jury's verdict and render for Carrier on the issue
of retaliatory discharge. Havi ng thus determ ned that Parhanm s
evidence of retaliatory discharge was insufficient as a matter of
law, we need not))and therefore do not))consider whether his
retaliatory discharge claimis preenpted by section 301 of the
LVRA.

Parhams breach of contract clains are, however, clearly
preenpt ed by section 301. Consequently, Parhamhad a duty at | east
to attenpt to use the grievance procedures available to him
Based solely on his subjective belief in the futility of those

procedures, however, Parham made no such attenpt, choosing instead
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tofile asuit. W find no probative evidence to support Parham s
belief that resort to the grievance procedures avail abl e under the
1989 CBA woul d have been futile. W therefore reverse the jury's
finding of futility and its excusing Parham from the requirenent
that he at | east attenpt to use those procedures. Consequently, we
render a take-nothing judgnent against Parham on his breach of
col l ective bargaining agreenent clains, for failure to invoke the
grievance procedures required under the CBAs.

For the foregoing reasons, the jury's verdict and the district
court's judgnent awarding damages to Parham are in all respects
REVERSED, and judgnent is RENDERED for Carrier and agai nst Parham

dismssing all of his clains with prejudice.
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