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Bef ore REYNALDO G GARZA, W LLIAMS, and JONES, Circuit Judges.
EDITH H JONES, G rcuit Judge:

A jury found Kermt Doucet guilty of one count of
possession of an unregistered firearmnodified to fire as a nachi ne
gun in violation of 26 U S. C. 88 5841, 5861(d), and 5871. Doucet
appeal s the verdict. W reverse and renand.

I

In 1983 Doucet bought an AR- 15 sem -automatic rifle and
a "sear" that would allow it to be converted into an automatic
rifle. The gun dealer gave Doucet the Treasury Departnent forns
advising himthat if the gun was to be used as an automatic it
woul d have to be registered and applicable taxes woul d have to be

paid. Shortly after the purchase Doucet tried the gun using the



sear but found that it constantly jamed. A friend of Doucet's
pl aced a copper shimin therifle that nmade it work better with the
sear. However, Doucet said he never used the gun again as an
automati c and never again put the sear into it.

In 1989, Janes Doucet, Kermt's brother, borrowed noney
from Kermt. After a year passed Janmes had still not paid the
nmoney back to Kermt. Wien Kermt denmanded the noney and
threatened to seize sone collateral, Janes resisted and becane
upset.

On Qctober 3, 1990, Janes approached agents of the Bureau
of Al cohol, Tobacco and Firearns to tell them that his brother,
Kermt, possessed an unregistered fully automatic assault rifle.
The ATF equipped Janes with a tel ephone recording device and
instructed him to contact his brother about the rifle. On
Cct ober 14, Janes contacted Kermt and they discussed the nachine
gun. In the conversation Kermt described the | ocati on "where [ he]
usual ly go[es] to shoot it" as "extrenely renote" and as "safe to
shoot it." He also said the rifle was "ready to go" and said that
it "don't jam"

On Cctober 18, Janes again contacted Kermt to see if he
could borrow the gun. Once again, the ATF wired Janes to record
the conversation. Kermt denonstrated howto | oad and operate the
machi ne gun and explained how the sear makes the AR-15 fully
automati c. Kermt told Janes "This is against the law' and in
descri bing the advantage of the sear he remarked that if soneone

cones along, "Pop that thing and throw the sear away, you'll be



legal . . . that's what nmakes it awesone." Kermt gave Janes
several magazine clips and a thousand rounds of anmunition.
Kermt's brief contends that the recorded conversation al so reveal s
that he had trouble getting the sear into the rifle, showing his
unfamliarity with the way the devi ce works.

Janes left and surrendered the weapon to ATF agents. A
grand jury initially indicted Kermt on a three-count indictnent
charging himwith 1) possession of a firearmthat had been nodified
to fire as a machi ne gun, 2) possession of an unregistered firearm
nodified to fire as a machine gun, and 3) transferring a firearm
nmodified to fire as a machine gun. Counts one and three were
subsequent |y dropped and Doucet was tried before ajury on only the
count chargi ng possession of an unregistered firearmnodified to
fire as a machine gun. The jury found Doucet guilty. The district
court sentenced himto twel ve nont hs of unsupervi sed probation and
a $5, 000.00 fine.

I

At trial, Doucet admtted that he had nodified t he weapon
for his brother's use as charged in the indictnent but maintained
that he had no predisposition to nodify the weapon. He cl ai ned
that the evidence showed that he had never used the weapon as an
automatic, that it had stayed in a gun cabinet for years, with the
sear in a separate closet, and that he inserted the sear only at
his brother's request and with great difficulty. Thus, he said he

had been entrapped.



Doucet argues that on the last day of trial the
governnent realized it was going to lose, so it changed its theory
of the case. Under the new theory, Doucet could be convicted for
mer e possessi on of the unregi stered, unassenbl ed conponent parts of
a machi ne gun, even though he had been indicted for possession of

an unregi stered firearmalready nodified to serve as a nachi ne gun.

This new "indictnent" would avoid Doucet's entrapnent defense
because it did not depend on Doucet's assenbling the machi ne gun at
hi s brother's prodding.

Doucet says this change in theory was nmanifested in two
ways. First, Doucet points to the disparity between the theory of
the case propounded in the governnent's opening argunent and the
theory offered in its closing argunent. In its opening argunent,
t he gover nnent enphasi zed Doucet's actions in putting the sear into
the AR-15 on October 18, 1990--this act constituted the
"possession” for which Doucet was charged. The governnent never
made nention of Doucet's possession of the unassenbl ed conmponent
parts for several years as a basis for the conviction. 1In closing
argunent, however, the governnent's counsel repeatedly enphasized
the fact that Doucet had possessed the unassenbl ed parts of the AR-
15 for several years. The prosecutor told the jury:

The next question we've got to ask is whether he

possessed a machine gun, and | told you before, | believe

the judge is going to instruct you as to the law. \Wat

a machine gun is is this. A machine qun is either a

weapon that shoots fully automatic, or if you have a

weapon and you have other pieces that you can put in the

weapon and nmake them shoot fully automatic, then you

possess--or that's a nmachine qun. | believe that's what
the judge is going to instruct you as to the law, and




listen carefully when he instructs you. He [ Doucet]
possessed an unregi stered nmachi ne gun.

The prosecutor added:

[We can show that he [Doucet] did possess it [the
machi ne gun]. W can showthat with evidence, and we can
show that it was wunregistered. W showed it wth
evi dence, and we can show that it was a machi ne gun, and
we showed that with evidence. W have shown that from
March 5th of 1983 until October 18th of 1990 he possessed
an _unreqgi stered nmachi ne gun.

Finally, in his rebuttal to Doucet's clains of entrapnent, the
prosecutor offered this:

Well, | told you what a firearmis, and the judge is
going to tell you. | accept that burden because there's
no evi dence that a governnent agent cane in and made him
possess an unregi stered firearm He' d been possessing
the thing since 1983. If he's got the parts--based on
what the | aw says that the judge is going to instruct you
on, | believe, he had the parts, and the parts are the
firearmitself, so there's no question that he possessed
an unregqgi stered firearmbecause he didn't register it by
his own words. No question.

Second, the governnent gave the district court a
suppl enmental jury instruction on the |ast day of trial before the
| ast defense witness was to testify. That jury instruction defines
"machi ne gun" al nost exactly as it appears in the National Firearns
Act, 26 U S.C. 8 5845(h):

A machi ne gun is defined as any weapon whi ch shoots, is
designed to shoot, or can be readily restored to shoot,
automatically nore than one shot wthout manua
rel oadi ng, by a single function of the trigger. The term
machi ne gun shall also include any conbination of parts
fromwhich a nmachi ne gun can be assenbled if such parts
are in the possession or under the control of a person.

(enphasi s added). Thus, possession of the unassenbled parts of a
machi ne gun would qualify as possession of a "machi ne gun" under

the definition. The definition was not included in the



governnent's original list of requested charges submtted prior to
trial.

Doucet argues that the effect of the instruction
containing the definition of a machine gun and the governnent's
closing argunment was to permt the jury to convict himfor nere

possessi on of the unregi stered conponent parts of a machi ne gun,

rather than for the offense for which he was indicted: possession
of an wunregistered assenbled machine gun. This anmounts, he
contends, either to a per se reversible anendnent in the indictnent
or a prejudicial variance between the proof offered at trial and

the indictnment, citing United States v. Salinas, 654 F.2d 319 (5th

Cr. 1981).

The governnent responds that Doucet was indicted and
convicted for the sane offense: possession of an unregistered
assenbl ed machine gun. It says that there was no possibility that
the jury was confused about what it was convicting Doucet for
because the trial judge clearly laid out the elenents of the
offense. The trial court instructed the jury that it could find
Doucet guilty only if he knew he had a "gun" in his possession; the
gun was nodified to fire as a machi ne gun; and he knew t he weapon's
characteristics and that it was a fully automati c weapon. Thus,
according to the elenents of the offense, Doucet could only be
convicted for possessing an unregi stered assenbled nmachi ne gun.
The governnent concl udes--w t hout argunent or expl anation--that the
instruction regarding the definition of a machine gun did not

br oaden the possible basis for conviction. Further, the governnent



does not address the significance of the prosecutor's closing
argunent in light of the | ate-added jury charge.
11
The Fifth Amendnent provides for crimnal prosecution
only on the basis of a grand jury indictnent. Only the grand jury

can anend an indictnment to broaden it. Stirone v. United States,

361 U. S 212, 215-16, 80 S. . 270 (1960). The anmendnent need not
be explicit to constitute reversible error, but may be inplicit or
constructive. This occurs when the jury is permtted to convict
the defendant upon a factual basis that effectively nodifies an

essential elenment of the offense charged. United States V.

Bayt ank, 934 F. 2d 599, 606 (5th G r. 1991). Constructive anendnment
requires reversal of the conviction. 1d. Mreover, it is clear
that the indi ctnent nay be anmended constructively by the actions of
either the court or the prosecutor. Salinas, 654 F.2d at 324.
This Court faced a situation anal ogous to the instant one

in United States v. Beard, 436 F.2d 1084 (5th Cr. 1971). There

the governnent indicted the defendant under an enbezzl enent
statute. During trial the governnent realized that while the facts
devel oped did not charge a violation of the particular statute
cited in the indictnent, they did charge a violation of a simlar
statute not naned in the indictnent. Consequently, the governnent
urged convi ction under the original indictnent for violation of the
new statute. Id. at 1086. In reversing the conviction for
constructive anmendnment of the indictnent, this Court noted:

Per m ssi on was not asked of or given by the trial judge
for formal anmendnent of the indictnment, but neverthel ess

7



the indictnent was in effect anended by the governnent's
change in position during the course of the trial when
the fatal defects in the proof canme to |ight

Id. at 1087 (enphasi s added). Although Beard i nvolved an effective
anendnent of the indictnent to charge an offense under a statute
different fromthe one cited in the indictnent, its |ogic applies
where the effective anendnent is to change the theory under which
the governnent is pursuing conviction for violation of the sane
statute. Either way, the defendant is not apprised by the
indictment of the particular theory he wll have to counter at
trial and the jury is permtted to convict on a basis broader than

that charged in the grand jury's indictnent. See also United

States v. Salinas, 654 F.2d 319, 323-24 (5th Gr. 1981).

More i nportantly, Beard recogni zes that the governnent's
change in position during the trial can be sufficient to work a

constructi ve anendnment of the indictnent even where the court does

not formally alter the elenents of the offense in the jury chargqge.

The only question, then, is whether the governnent changed its
theory during the trial so as to urge the jury to convict on a
basi s broader than that charged in the indictnent.

There can be no doubt, and the governnment does not argue
tothe contrary, that the indi ctnent charged Doucet with possession
of an unregistered assenbled nachine gun. Possession of the
unassenbl ed conponent parts of that gun would be insufficient to
convict himunder the original indictnent, as the governnent nust
concede. | ndeed, the governnent's opening argunent plainly

indicated that the governnent would prove only that Doucet



possessed t he assenbl ed machi ne gun. The original jury instruction
submtted by the governnent did not include the expansive
definition of a machine gun the governnent |ater offered. Doucet
accordingly prepared his defense to the charge that he had
possessed an assenbl ed autonmati c weapon.

By the last day of the trial, the direction of the
governnent's prosecution had changed. On that day it first offered
its supplenental jury instruction--to which Doucet objected--that
i ncluded the definition of a machine gun. The jury charge defines
"machi ne gun" to include its unassenbl ed conponent parts. Based on
that definition a reasonable jury could conclude that a "nmachine

gun" could be the unassenbled parts Doucet had possessed since
1983. That conclusion was fortified by the prosecutor's repeated
clains in closing argunent that "he [ Doucet] had the parts, and the
parts are the firearmitself." The prosecutor conpounded the
error in these clains by referring the jury each tinme to the jury
charge containing the new definition of a nmachine gun. The
prosecutor thus invited the jury to convict Doucet of a crinme for
whi ch he was never indicted: possession of the unassenbl ed parts of
a machine gun. That blatant invitation differed materially from
what the original indictnment called onthe jury to do and seriously
undercut the defense that Doucet had prepared in response to the
original terns of the prosecution. It was, therefore, a
constructive anendnent to the indictnment.

Doucet argues al so that because the district court's jury

charge permtted him to be convicted for nere possession of an



unassenbl ed machi ne gun, he did not have the requisite nens reato
be found guilty. Specifically, he clains that he never knew that
Congress had anended the law to provide for registration of an

unassenbl ed machine gun, citing Lanbert v. California, 355 U S

225, 78 S. . 240 (1957). It is unnecessary to address this
contention since the conviction is reversed because of the
constructive anmendnent to the indictnment discussed above.
|V

The governnent asserts in its brief that "[t]here is no
possibility for the jury to have thought that nere possession of
the sear only or of the two parts separately woul d have constituted
the offense for which the defendant was indicted and for which he
was tried." That claimflies in the face of the governnent's own
closing argunent and the jury charge the governnent submtted on
the very last day of trial. The governnent here | ured Doucet into
constructing an entrapnent defense against a charge that the
governnment ultimtely abandoned at trial in favor of a broader
basis for conviction. But an indictnent is not putty in the
governnent's hands. Havi ng used Doucet's own brother as an
investigative arm of the ATF--itself a lanentable tactic that
coldly exploits fam lial rel ationshi ps--the governnent proceeded to
pl ay charades with his trial. Les jeux sont faits.

As not ed above, a constructive anendnent to an i ndi ct nent
requires reversal of the conviction. The conviction is reversed
and remanded to the district court for further proceedings.

REVERSED and REMANDED
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