IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4380

NOEL E. MUNGUI A,
Petiti oner,

Dl RECTOR, OFFI CE OF WORKERS' COVPENSATI ON PROGRAMS,
UNI TED STATES DEPARTMENT OF LABOR

Respondent

VERSUS
CHEVRON U. S. A. | NC.

Respondent .

Petition for Review of an O der of
t he Benefits Revi ew Board

August 20, 1993

Before JOHNSON, SMTH, and EMLIO M GARZA, G rcuit Judges.
JERRY EE. SMTH, G rcuit Judge:

Noel Mungui a appeal s a decision of the Benefits Revi ew Board
(the "Board") of the United States Departnent of Labor, rejecting
his claim for benefits under the Longshore and Harbor Wrkers
Conpensation Act (the "Act"), 33 U S.C. 8 901 et seq. (1988), for
injuries sustained while in the enploy of Chevron, U S A, Inc.
(" Chevron"). W affirm the Board's decision, but for reasons

different fromthose relied upon by the Board.



| .

Mungui a had been enployed by Chevron as a roustabout and
relief punper-gauger for nine years. At the tinme he was injured,
he had been assigned as a punper-gauger to Chevron's South and
Sout hwest Pass oil field for over two years. The field includes
about 200 producing oil wells drilled in an area eighteen mles
I ong on both sides of, and a short distance from the M ssissipp
River. Each well is situated on a stationary platformbuilt in the
marsh or on water and is accessible only by water.

Mungui a worked for seven days, then was off duty for seven
days. Wen on duty, he was provided sl eeping quarters and neals in
a bunkhouse, near which Chevron maintained a group of oil storage
tanks, called a tank battery. A nunber of vessels, varying from
eight to twelve, were anchored at the tank battery, including snal
boats of various kinds (Lafitte skiffs, Boston whalers, and Jo-
boats) fitted with outboard notors and other small vessels that
could transport one or two workers and their equi pnment. There was
al so at | east one |larger vessel, a wire-line barge, aboard which
equi pnent needed for work on wells was permanently stored. Chevron
mai ntained this small fleet for the sole purpose of enabling its
enpl oyees to service the production field.

On the day he was injured, Minguia was assigned to work with
a gas specialist checking a nunber of wells for gas |eaks. They
proceeded in a Lafitte skiff to check the valves on the well-
control unit for |eaks. One of themwould close the valve, and the

other would listen for |eaks. Munguia injured his back while



attenpting to close a frozen nmaster val ve.

1.

Munguia's claim was referred for disposition to an
admnistrative |aw judge ("ALJ"). Concl uding that Minguia
satisfied the "status" requirenent of the Act and that the parties
had not contested the "situs" requirenent, the ALJ awarded Mingui a
hi s request ed conpensati on benefits. Chevron appeal ed t he deci si on
to the Board.

Citing the transcript of the evidentiary hearing before the
ALJ, the Board disagreed with the ALJ's statenent that Chevron had
not raised the situs issue. Addressing the nerits, the Board then
concl uded that the scope of Minguia's enploynent did not satisfy
the situs requirenent, and it reversed the ALJ's decision on that
ground. Munguia, joined by the Director of the Ofice of Wrker's

Conpensation Prograns (the "Director"), appeals.!?

L1,

Qur review of Board decisionsislimted to considering errors
of law and ensuring that the Board adhered to its statutory
standard of review, nanely, whether the ALJ's findings of fact are
supported by substantial evidence and consistent with the law. 33

US C 8§8921(b)(3); MIller v. Central Dispatch, Inc., 673 F.2d 773,

! The Director is a party to the litigation of disputed clains under the
Act at all stages of the litigation. See Ingalls Shipbuilding Div., Litton
Systens, Inc. v. Wite, 681 F.2d 275, 281-88 (5th G r. 1982), overruled on
ot her grounds, Newpark Shipbuilding & Repair, Inc. v. Roundtree, 723 F.2d 399,
406-07 (5th Gr. 1984) (en banc).




778 (5th CGir. Unit A 1982).

In order to denonstrate coverage under the Act, a worker nust
satisfy both a situs and a status test; in the words of the
statute, he nust show that, at the approximate tine he incurred
disability or death, he was "engaged in maritinme enploynent," 33
US C 8§8902(3), and that his injury "occurr[ed] upon the navi gabl e
waters of the United States . . . ." 1d. 8§ 903(a) (1982). See
also Herb's Welding, Inc. v. Gay, 470 U S. 414, 415-16 (1985).°2

These threshold inquiries were the focus of dispute before both the
ALJ and the Board.

Section 902(3) of the Act, enbodying the "maritine enpl oynent"”
status requirenent, has been deened "an occupational test that

focuses on | oadi ng and unloading." P.C Pfeiffer Co. v. Ford, 444

UusS 69, 80 (1979). While certain enunerated categories of
enpl oyees )) e.g., longshorenen and harbor workers )) are
automatically included within section 902(3)'s anbit, coverage may
also extend to other enployees. A string of Suprene Court
deci sions addressing this issue has left it "clearly decided that,
aside fromthe specified occupations, |and-based activity occurring
within the 8 903 situs will be deenmed maritine only if it is an

integral or essential part of l|oading or unloading a vessel."

2 Al'though the ALJ and, to a | esser extent, the Board phrase this two-
part inquiry in terns of jurisdiction rather than coverage, it should be noted
that jurisdiction is presuned under the Act. See 33 U S.C. § 920(a); New
Oleans (Qulfwide) Stevedores v. Turner, 661 F.2d 1031, 1038 (5th Gr. Unit A
Nov. 1981). The presunption is, of course, rebuttable, but the burden of
establishing jurisdiction (or the |ack thereof) does not lie with the
cl ai mant .
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Chesapeake & Chio R R v. Schwalb, 493 U S. 40, 45 (1989).°3

The status test was added in the 1972 anendnents to the Act,
the purpose of which was to extend coverage to those injured in
maritime enpl oynment on certain areas adjoining previously-covered
sites but not actually on navigable waters. It thus "becane
necessary to describe affirmatively the class of workers Congress
desired to conpensate," Caputo, 432 U S at 264, and the status
requi renent was born.* But because Congress presuned that an
enpl oyee injured upon navigable waters in the course of his
enpl oynent had al ways been covered, and would remain covered, the
Suprene Court has held that the added status requirenent defines
only the scope of the |andward coverage extended by the 1972

anendnent s. See Director v. Perini N. R ver Associates, 459 U S.

297, 317-19 (1983).

Thus the current status test, as our caselaw recognizes,
presents a dual inquiry. Under Perini, an enployee nmay be engaged
in maritinme enploynent if he was injured in the course of his
enpl oynent while on navigable waters. |f he was not on navigable

waters at the tinme of his injury, however, he may satisfy the

3 See also Herb's Welding, 470 U.S. at 423 ("Congress did not seek to
cover all those who breathe salt air. |Its purpose was to cover those workers
on the situs who are involved in the essential elenents of |oading and
unloading; it is “clear that persons who are on the situs but not engaged in
the overall process of |oading or unloading vessels are not covered."'"
(Quoting Northeast Marine Terminal Co. v. Caputo, 432 U S. 249, 267 (1977).).

4 As the legislative history states, "[t]he Conmittee does not intend to
cover enpl oyees who are not engaged in |oading, unloading, repairing, or
buil ding a vessel, just because they are injured in an area adjoining

navi gabl e waters used for such activity." S. Re. No 1125, 92d Cong., 2d Sess.
13 (1972); H R Ree. No 1441, 92d Cong., 2d Sess. 11 (1972).
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status test only if his work "is directly connected to the comrerce

carried on by a ship or vessel, under Gay." Fontenot v. AW

Inc., 923 F.2d 1127, 1130 (5th Gr. 1991).
It is undisputed that Mungui a i njured hinself while working on
one of the fixed well platfornms in the Southwest Pass field. In

Herb's Wel ding, the Suprenme Court held that a welder injured while

wor ki ng on just such a fixed platformwas not engaged in "maritine
enpl oynent" and therefore was not covered by the Act.® Because
Munguia's injury transpired on a platformal nost identical to that

at issue in Herb's WIlding, any resort Minguia m ght have had to

the first prong of the status test is necessarily foreclosed by
t hat precedent.

We are left, therefore, with the functional test of maritine
enpl oynent commended to us by the Court: Miunguia's work will be
deened maritime "only if it is an integral or essential part of
| oadi ng or unloading a vessel." Schwal b, 493 U. S. at 45. I n
Schwal b, of course, the Court extended the Act's coverage to
"[s]onmeone who repairs or mnmaintains a piece of unloading
equi pnent," id. at 47, but it reaffirnmed the essential nexus to the

| oadi ng and unl oadi ng processes.

5> The Court relied for this result upon its earlier conclusion in
Rodrigue v. Aetna Casualty & Sur. Co., 395 U S. 352, 360 (1969), that fixed
platforns are not vessels but are properly anal ogi zed to islands. Thus, an
injury incurred while working thereon did not constitute an injury upon
navi gabl e waters and was not covered under the Act. See Gray, 470 U S. at 416
n.2, 421-23.




The record evinces sone confusion as to the precise duties
Mungui a was performng at the tine of his injury. According to the
ALJ,

Claimant testified that he |oaded and unl oaded
supplies fromcrewboats to tank batteries. The supplies
Cl ai mant said he unl oaded were heavy equi pnent such as
generators, notors, conpressors, 500 pound druns of soap,
chem cal s and hay. Claimant said all the materials
arrived only by boat and he would at tines navigate the
boat to other tank batteries. Caimant testified that no
one el se was specifically hired by Enployer to | oad and
unl oad equi pnrent off and on the supply boats. d ai mant
al so testified that he had to operate a crane at tines to
of f-1oad equipnent from the supply boats. d ai mant
testified that he spent 90% of his tinme working on the
wat erway and of that tine, 50%of his tinme would be spent
| oadi ng and unl oadi ng.

Apparently accepting Minguia's version of his enpl oynent
activities, the ALJ found the status requirenent satisfied,

di stinguishing Herb's Wl ding on the basis that "C ai mant spent

sone of his tinme |oading and unloading supplies from boats, in

essence an action that the Act considers inherently maritine."®
The above-descri bed activities Munguia testified to as part of

his enploynent background wth Chevron. Specifically, his

testinony related to his specific duties as a roustabout (class "B"

6 Al though he found no fixed percentage of time that Minguia had spent
| oadi ng and unl oadi ng supplies, the ALJ relied upon our adoption in two cases
of the Caputo test to extend coverage to enpl oyees who "spend at |east sone of
their time in indisputably |ongshoring operations." Caputo, 432 U S. at 273.
See also Howard v. Rebel Well Serv., 632 F.2d 1348, 1350 (5th G r. 1980);
Boudl oche v. Howard Trucking Co., 632 F.2d 1346, 1347-48 (5th Gr. 1980),
cert. denied, 452 U S. 915 (1981). |In Boudloche, we found coverage where the
clai mant spent only 2¥0to 5%of his tinme in |longshoring activities; in
Howard, we held that the status requirenent could be satisfied even though a
clai mant had spent less than 10% of his tinme in ship repair. Curiously, the
ALJ also cited, as support, Thornton v. Brown & Root, Inc., 707 F.2d 149, 152-
53 (5th CGr. 1983), cert. denied, 464 U S. 1052 (1984), despite the fact that
Thornton applied the too-expansive "realistically significant relationship to
nmaritime enploynent" test expressly rejected in Herb's Wl ding, 470 U S. at
418-19, 423.




and later, class "A") for Chevron from 1970, the start of his
enpl oynent, to sonetine in 1977, when, according to both his own
testinony and that of his supervisor, Janes Burchfield, Minguia
assuned the duties of a relief punper-gauger. For approxi mately
the last two and one-half years prior to his injury, then, Minguia
was performng, as a relief punper-gauger, functions quite
different fromthose relied upon by the ALJ in finding coverage.

The ALJ's confusion in this respect conpels our concl usion
t hat substantial evidence did not support his factual findings and
that they therefore are undeserving of the deference generally
accorded such findings. In contrast to the ALJ's recitation
Mungui a's duties as a relief punper-gauger involved little or no
| oadi ng and unl oadi ng of boats. Qur previous consideration of
Mungui a' s Jones Act appeal accurately described his activities:

Each day Munguia was assigned to duty at various

places in the field. |If he was not assigned to work at

the tank battery but to work on the various wells,

Mungui a t ook a boat, either al one or with anot her worker,

and visited a nunber of the nmultiple small platforns

within the field. He |oaded onto the boat the tools and

equi pnent he would need for the day and then navigated

the boat to and from the various platforns. At each

pl at f or mhe unl oaded t he tool s and equi pnment needed to do

the work required at that platform Approxi mately ni nety

percent of his tinme was spent either traveling to, or

working on, the field platfornms and other structures in

t he water.
Mungui a, 768 F.2d at 651.

Addi tionally, there was testinony by C enent Mall ey, Chevron's
production foreman for the South Pass field, that the tank
batteries were supplied by three small contract crew boats (for

small itens) and two |l arger "lugger" boats, which operated three



days a week and delivered heavy equi pnent, drunms of chem cals and
soap, and hay (for soaking up small oil spills). Although Mingui a
clainmed that, as a roustabout, he occasionally would hel p unl oad
these boats, Malley testified that Chevron contracted with two
different enployers for crews to man these boats and performthe
of f -1 oadi ng t hensel ves.

As for the individual wells serviced by Minguia, customarily
no heavy equipnent was delivered to them When working as a
punper - gauger, noreover, Minguia took to the wells only those tools
and supplies he needed to perform his platformrelated m ssion
Unlike the ALJ, we find little to distinguishthis case fromHerb's
Wl ding. Like that of M. Gay, Minguia's work

had nothing to do with the | oadi ng or unl oadi ng process,

nor is there any indication that he was even enpl oyed in

t he mai nt enance of equi pnment used in such tasks. Gay's

welding work was far renoved from traditional LHWCA

activities, notwthstandi ng the fact that he unl oaded hi s

own gear upon arriving at a platformby boat. He built

and mai ntai ned pipelines and the platfornms thensel ves.

There is nothing inherently maritine about those tasks.

They are al so perforned on I and, and their nature is not

significantly altered by the nmarine environnent,

particularly since exploration and devel opnent of the

Conti nental Shelf are not thenselves nmaritinme commerce.

Herb's Welding, 470 U.S. at 425 (citations and footnotes omtted).

Munguia's testinony to the effect that small Jo-boats
occasionally were used to carry small anounts of soap and chem cal s
bet ween tank batteries does not alter our analysis. While |oading
and unl oadi ng of shi ps was undeni ably required in order to conplete
t hese tasks, that fact al one does not warrant our concluding that
Mungui a thereby engaged in "maritinme enploynent."” As we have

previ ously stated,



the unl oading and | oading, and construction activities
that the Court recognizes as the focus of the maritine
enpl oynent test . . . can be unconnected with maritinme
comerce. . . . For exanple, an enployee m ght unload
one train, and | oad another; or an enpl oyee m ght engage
inconstruction activities, but build an airplane instead
of a ship. Nothing intrinsic in any of these activities
established their maritinme nature, rather it is that they
are undertaken with respect to a ship or vessel. \Wen
the tasks are undertaken to enable a ship to engage in
maritime commerce, then the activities becone "maritine
enpl oynent . "

Fontenot, 923 F.2d at 1131 (footnotes omtted).
Because the transfer of small anmounts of supplies between tank
batteries by Munguia and his fellow roustabouts was undertaken ))

like Gray's activities in Herb's Welding )) to further the non-

maritime-related purpose of servicing and nmaintaining the fixed
platform wells, the nere fact that Mnguia nmay have | oaded and
unl oaded themonto his skiff cannot confer coverage. Likew se, the
i nci dental boat repairs perfornmed by Chevron roustabouts )) even if
considered a part of Minguia's punper-gauger duties’ )) were
intended to further the mai ntenance of the wells, not the | oading

and unl oadi ng of cargo. Gf. Schwalb, 493 U S at 47 (extending

coverage to enployees injured "while maintaining or repairing

equi pnent essential to the | oading or unl oadi ng process" (enphasis

added)) .
In short, Munguia's daily activities as a punper-gauger were

intrinsically related to the servicing and mai ntenance of fixed

” Mungui a was, on occasion, required to clean the boats and perform
m nor mai nt enance work such as changi ng wheels or propellers. The record
reflects that Miunguia spent only 5%to 6% of his working hours doing such
mai nt enance work. On one occasion, he worked on the wire-line barge when it
was being used to raise a sunken Jo-boat.
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platform wells )) wells, noreover, alnost indistinguishable from
those built and maintained by Gay. Like Gay's welding
activities, Muinguia's tasks involve "nothing inherently maritine."

Herb's Welding, 470 U. S. at 425. Any contact Mingui a may have had

wth cargo was fleeting, unrelated to nmaritine comerce, and
usually at a tinme by which these supplies no | onger possessed the
properties normally associated with "cargo.” And as the Court has
stated, "[w] e have never read maritine enploynent' to extend so
far beyond those actually invol ved i n novi ng cargo between ship and
| and transportation." |d. at 424 (enphasis added).?®

Because Mungui a has failed to denonstrate that he was engaged
in maritime enploynent when he was injured, he cannot neet the
status requirenent for coverage under the Act. W therefore do not

address the question of situs, relied upon as dispositive by the

8 "Cargo. The load (i.e. freight) of a vessel, train, truck, airplane
or other carrier." Biaws Law Dcriowrr 213 (6th ed. 1990). Wiile we do not view
the issue as dispositive, we discern in the Court's enphasis on the |oading
and unloading test for "maritine enploynent"” at least an inplicit requirenment
that what is |oaded be "cargo." See, e.qg., Ford, 444 U S. at 84 (advancing a
definition of maritinme enploynment "that reaches any worker who noves cargo
bet ween ship and | and transportation"); Caputo, 432 U S. at 267 (describing
the essential elenents of unloading a vessel as "taking cargo out of the hold,
noving it away fromthe ship's side, and carrying it imediately to a storage
or hol ding area").

Thus, Minguia's transfer by boat of soap and chemicals fromthe tank
batteries to the well platfornms does not constitute the | oading and unl oadi ng
of cargo but rather the nmere trans-shi pnent of supplies previously unl oaded.
The conmittee reports acconpanying the Act's 1972 amendnments are plain on this
poi nt :

The Conmittee does not intend to cover enployees who are not
engaged in | oadi ng, unloading, repairing, or building a vessel
just because they are injured in an area adjoi ning navi gabl e

wat ers used for such activity. Thus, enployees whose
responsibility is only to pick up stored cargo for further trans-
shi prent woul d not be covered . .

Caputo, 432 U.S. at 266 n.27 (quoting S Re. No 1125, at 13; H R Ree. No 1441,
at 10-11).
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Board, but substitute our reasoning for that of the Board and

AFFI RM

12



