IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4220

DARREYL WAYNE GOUGH,
Pl ai ntiff-Appellee,
Cr oss- Appel | ant ,

ver sus

NATURAL GAS PI PELI NE CO.

OF AMERI CA,
Def endant - Appel | ant,
Cr oss- Appel | ee.

Appeals fromthe United States District Court
for the Eastern District of Texas

July 20, 1993
Bef ore REYNALDO G GARZA, H GG NBOTHAM and DeMOSS, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

When a fishing vessel backed over a natural gas pipeline that
was supposed to have been buried, a fireball swept the ship killing
el even of its fourteen crew. Her captain, Darreyl Wayne Gough,
survived by fl eeing the pilot house and junpi ng overboard. He sued
the pipeline ower, NGP, under general maritinme law. A Beaunont
jury awarded Captain Gough $2 mllion, but assessed to him 35
percent of the fault for the accident. NGP challenges the danage
award which rested in substantial part on enotional distress. W
are persuaded that Captain Gough suffered a sufficient physical
i npact but order a remttitur of danmages. W also affirm the

finding of contributory fault, finding the evidence sufficient to



support it, rejecting the Captain's claimthat an earlier finding
in a limtation proceeding that NG was solely at fault was
bi ndi ng.
I

On Qctober 3, 1989, Zapata Haynie Corporation's steaner F/V
Nor t hunber | and was operati ng near Sabi ne Pass. Darreyl Wayne Gough
captained the vessel as it fished for nenhaden roughly one-half
mle fromthe Texas coast. The Captain had previously fished in
the sanme area of the coast during the 1988 and 1989 fi shing
seasons. He did not consult navigational charts on October 3; he
clainmed to know that coastline "like the back of [his] hand."

Late that afternoon, when the Northunberland deployed its
purse boats, radar showed that it was one-half mle from shore.
Captai n Gough's cousin Mac Gough was in charge of the ship while
Captain Gough was in a purse boat. Mac Gough thought that the
Nor t hunberl and was floating freely, not touching bottom because
the ship noved wi t hout hindrance. He admtted that it was possible
for the ship to skimthrough the soft nud bottom of Sabine Flats
W t hout being felt on deck. After the set, Captain Gough returned
to the pilot house of the Northunberl and. The ship's bow was
pointed toward the shore. Around 5:45 p.m, Captain Gough began
backi ng the ship away fromthe beach at what Mac Gough descri bed as
nmoder ate speed. All three survivors, Captain Gough, Mac Gough, and
crew nenber Arthur Jackson, testified that the ship did not touch

bott om



After backing three hundred feet, the Northunberl and suddenly
st opped. There was an imrense expl osion. The ship struck and
ruptured NGP's subnerged sixteen-inch dianeter gas pipeline.
Wthin seconds, a fireball swept the ship fromstern to bow The
Captain and Mac Gough escaped the pilot house, junped overboard,
and swam away from the heat and fl anes. Spotter helicopters
dropped rafts and tried to assist survivors. Captain Gough tried
to assist one injured seaman who sli pped away and drowned. El even
crew nmenbers di ed; Mac Gough and Jackson were severely burned. All
three survivors were pulled from the water and airlifted to a
Beaunont hospital by helicopter.

Captai n Gough was in the hospital for only two days, but soon
began experiencing nightnmares, fl ashbacks, and depression
Psychiatrists and psychol ogi sts di agnosed post-traumatic stress
di sorder, and Captain Gough began therapy. One expert testified
that post-traumatic stress disorder typically requires two to three
years of treatnment. Captain Gough's therapist testified that the
demands of various |awsuits continue to aggravate Captain Gough's
condi tion and del ay recovery. She was uncertain howlong it would
t ake before Captai n Gough coul d functi on adequately, and noted t hat
the menories of this event will remain the rest of his life.

Captain Gough clainmed that as a result of the post-traumatic
stress disorder, he was unable to return to work as a mariner. He
now earns his living, for |less pay, as a carpenter. An economn st
testified that this di mnished earning capacity resulted in a total

pecuni ary | oss of $559, 401.



The NGP pi peli ne was unmarked. The Corps of Engineers permt
issued to NGP in 1972 required that the pipeline be buried three
feet under the seabed and that NGP nmaintain it in accordance with
the plans. Three days after the accident a diver inspected the
pi peline and found it exposed for nore than fifty feet between the
point at which the Northunberland sank and the shore; it was
exposed for nore than three hundred feet farther out to sea. 1In
pl aces, nearly half of the pipe' s dianeter was unburi ed.

NGP elicited testinony suggesting that Captain Gough's
handling of the ship could have led to the allision

On a previous occasion, the Northunberl and' s anchor had gotten
hung up on a subnerged five-inch pipeline after the ship was
anchored overnight. The anchor picked up the pipeline, but cane
free after it was | owered again. Mac Gough testified that Captain
Gough occasionally got into the nud, rather than al ways mai nt ai ni ng
a margi n between the keel and bottom The Nort hunberl and was not
equi pped with a fathoneter. Coastline charts feature a warning
concer ni ng subnerged pi pelines. National Ocean Service chart 11342
states: "Caution . . . Additional uncharted submarine oil and gas
pi pel i nes and submarine cables may exist within the area of this
chart. Mari ners should use caution when anchoring, dragging or
trawing." Captain Gough admtted that he was famliar with this
war ni ng.

The six-person jury deliberated for eighty-two mnutes. In a

note to District Judge Fisher, the jury asked whether it could



award Captain Gough nore than he asked for.! It then found both
NGP and Captain Gough negligent and responsible for the accident.
The jury assigned them 65 and 35 percent of the fault,
respectively. The verdict then awarded Capt ai n Gough $2, 000, 000 i n
total damages. 2
I

Captain Gough's physical injuries had little conpensable
val ue. He presented evidence of econom c |oss, but the principal
basis on which the Captain sought danages was the enotional
distress associated with post-traumatic stress disorder. NGP
contends that the maritinme | aw does not permt recovery for purely
enotional damages. W think that this assertion is too broad.

Beyond question, purely enotional injuries will be conpensated
when maritine plaintiffs satisfy the "physical injury or inpact

rule." Plaisance v. Texaco, Inc., 966 F.2d 168-169 (5th G r. 1992)

(en banc). Either a physical injury or physical inpact has

traditionally been required. See Hagerty v. L &L Marine Services,

Inc., 788 F.2d 315, 318 (5th Cr. 1986).°% Hagerty, a Jones Act

case, questioned the w sdom of this rule, but found that the

Judge Fisher replied that it could award no nore for | ost
earni ngs than the evidence established, but could award what ever
anobunt necessary to justly conpensate Captain Gough for his pain
and suffering or nental anguish.

2The jury did not find gross negligence, precluding the
award of punitive damages.

W& note that the en banc court also referred to the rule in
disjunctive terns: physical injury or inpact. Plaisance, 966
F.2d at 168; see also id. at 169 (Politz, C J.) ("physical injury
or contact").




plaintiff suffered both a physical inpact and injury. [d. at 318
& n. 1.

The inpact or injury rule is an arbitrarily stated rule with
i nportant functions. One purpose is "to provide courts with an
obj ective neans of ensuring that the alleged nental injury is not
feigned." Hagerty, 788 F.2d at 318. A nore inportant purpose of
the rule is to provide a principled basis for limting liability.
Traumati ¢ events nmay cause foreseeabl e enotional distress through
a broad range of tine and space. Jurisdictions that apply
expansi ve recovery rules such as the bystander theory nust depend
upon proximate cause to define the boundary of liability. W are
wary of such ad hoc adjudication and prefer predictable rules for

the determnation of liability. Cf. State of Louisiana ex rel

GQuste v. MV Testbank, 752 F.2d 1019, 1028-29 (5th Gr. 1985) (en

banc) (requiring physical injury to proprietary interest for
recovery of econom c damages in admralty). The bright |ine inpact
or injury rule perforns a simlar function.

NGP m splaces its reliance on Gaston v. Flowers Transp., 866

F.2d 816 (5th Gr. 1989). The plaintiff in that Jones Act case
wat ched as his half-brother was crushed between two colliding
vessels. The plaintiff hinself suffered only a bruised el bow when
he fell to the deck. He did not consider hinself to be in danger.
The plaintiff, diagnosed with post-traumatic stress disorder,
sought damages for his enptional distress. He did not establish

that he had suffered a physical inpact or significant physica



injury. Hs only claim was for enotional distress caused by
W t nessing his brother's death.

Gaston dismssed as dictum the suggestion in Hagerty that
enotional distress recovery mght occur w thout physical injury or
inpact. 1d. at 819 (quoting Hagerty, 788 F.2d at 318). The G&aston
plaintiff, a nmere bystander, could not recover for his enotiona
di stress. Id. at 820. Left open is the question whether a
plaintiff may recover under the zone of danger theory. 1d.; see

al so Pl ai sance, 966 at 169.

NGP enphasi zes that Gaston described the plaintiff's bruised
el bow as "only [a] trivial physical injury.” I nsisting that
Captain Gough's physical injuries are no nore substantial, NGP
mai nt ai ns that Gaston's denial of recovery controls this case. NGP
understates the evidence of Captain Gough's injuries and the nature
of his experience. Captain Gough was located in the pilot house
when the steaner allided wth NG s pipeline. Wt hin seconds
fl ames spread towards Captain Gough. He could feel the heat, and
imedi ately after he left the pilot house fire engulfed it. To
avoid the flanes, Captain Gough had to junp overboard into the GQulf
of Mexico. Even in the water, the heat was unbearabl e, and Captain
Gough i nhal ed funes fromthe fire. He also ingested salt water, as
another victim of the disaster pulled him underwater. Besi des
being subnmerged in the ocean, Captain Gough suffered nultiple
contusions. Finally, sone testinony suggests that Captain Gough
suffered from m nor burns, although no nedical record confirned

t hese opi ni ons.



Keeping in mnd its purpose, these facts neet the i npact test.
Enotional distress danages were awarded to a seaman on this basis

in Petition of United States, 418 F.2d 264 (1st Cr. 1969). A

Coast QGuard vessel was tow ng Roberts' boat when it ran aground,
capsi zed, and sank. Roberts was forced into the sea, where he
remai ned for nore than thirty m nutes before being rescued by the
Coast Guard vessel . The court allowed Roberts to recover for
enotional distress, stating:

The grounding of the B& Gresulted in a substantial jolt

to Roberts and he was thrown into the water as the boat

capsi zed. Both these inpacts were caused by the

negl i gence of the [Coast Guard] and were sufficient to

satisfy the test applied by jurisdictions follow ng the

i npact rule.

Id. at 268.

Qur precedent al so supports the conclusion that Captain Gough
has suffered the requisite inpact. In Hagerty, the seaman was
drenched with toxic and carcinogenic chemcals. At the tine, he
felt dizziness, |leg cranps, and stinging in his extremties. As a
result of this accident, he devel oped cancer phobia. W held that
drenching with chem cal s constituted a sufficient inpact to support
the recovery of enotional distress damages. Hagerty, 788 F.2d at
318 n. 1. The proof of inpact, and of physical injury, is even nore
convincing in the present case.

Unli ke Gaston, this accident caused Captain Gough far nore
harmthan a fall to the deck and a bruise. Captain Gough suffered

both a physical inpact and tangible physical injuries as a

foreseeabl e result of NG s negligence.



Captain Gough argued that if the inpact rule was not
satisfied, he could nonetheless recover for enotional distress
because he was within the zone of danger. We have repeatedly
declined to adopt or preclude the zone of danger theory. See

Gaston, 866 F.2d at 820: Plaisance v. Texaco, Inc., 966 F.2d 166,

169 (5th Gr. 1992) (en banc); Ainsworth v. Penrod Drilling Corp.,

972 F. 2d 546, 548 (5th Cr. 1992). Since Captain Gough may recover
on anot her basis, we once nore | eave this question open.
11

NGP al so conplains that the jury verdi ct nust be set aside as
excessive. The district court denied NG s notion for new trial,
which contended that the award of $2,000,000 was beyond any
reasonabl e bound.

The jury's assessnent of damages is heavily wei ghted agai nst
appel l ate reconsideration. W do not disturb a jury verdict for
excessi veness except on the strongest of show ngs. Even so,
"[t]he sky is sinply not the |imt for jury verdicts." Caldarera
v. Eastern Airlines, Inc., 705 F.2d 778, 784 (5th Cr. 1983). The

verdict will not stand if it is entirely disproportionate to the
injury sustained. 1d.* Wen a jury's award exceeds the bounds of
any reasonabl e recovery, we nust suggest a remttitur ourselves or

direct the district court to do so. In that case, we reduce the

4Such verdicts have been variously described: so gross or
inordinately large as to be contrary to right reason; shocking
the judicial conscience; clearly exceeding that anmount that any
reasonabl e person could feel claimant is entitled to; or so
exaggerated as to indicate bias, passion, prejudice, corruption,
or other inproper notive. See Caldarera, 705 F.2d at 784.
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verdi ct to the maxi numanount the jury coul d properly have awar ded.
Id.

We wi || consider any quantifiable evidence of pecuniary |oss.
The principal basis of relief, however, was enotional distress--an
i nherently subjective matter. Qur reassessnent cannot be entirely
supported by rational anal ysis, and nust depend upon experi ence and

judgnent. See id.; Osburn v. Anchor Laboratories, Inc., 825 F. 2d

908, 920 (5th Gr. 1987). W may also | ook to the "rough gui dance"
of awards for simlar injuries in recent cases. Gsburn, 825 F. 2d

at 920; Sineon v. T. Smth & Son, Inc., 852 F.2d 1421, 1427 (5th

Cir. 1988).

In this case, the jury's general danage award of $2, 000, 000
included the follow ng elenents: [|ost past and future earnings,
pain and suffering, mnental disability and nental anguish. An
econoni st val ued Captain Gough's |ost earnings at $559,401. NGP
concedes that this nmuch of the damage award is unassail able.
Captain Gough's physical injuries resolved within days of the
accident. Wile theseinjuries were real and tangi ble, we concl ude
that their conpensabl e value is negligible. Thus, the reminder of
the verdict ($1,444,599) nust be supported by the evidence of
mental disability and nental anguish.

Capt ai n Gough narrow y escaped a harrow ng di saster with m nor
physical injuries. He suffers, however, from on-going enotiona
distress in the form of post-traumatic stress disorder. The
di sorder typically resolves intwo to three years, but experts were

unable to predict the resolution of Captain Gough's condition
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Testi nony suggests its perpetuation by Captain Gough's invol venent
in lawsuits arising fromthe accident.

O her cases showvirtually no satisfying anal ogues to Captain
Gough's injuries. Many post-traumatic stress disorder patients
al so suffered severe physical injuries; others were thensel ves
nei ther injured nor endangered. Captain Gough falls between these

extrenes. Perhaps the best guidepost involves the survivor of a

gas- | eak expl osion that destroyed a house in Illinois. DeYoung v.
Al pha Constr. Co., 542 N.E.2d 859 (Ill. App. 1989). The expl osion

threw the plaintiff 75 feet out of her hone and into a neighbor's
yard, bruising the left side of her body, fracturing three teeth,
and requiring stitches for her nouth, lips, and chin. Her nother
was kill ed. Afterward, the plaintiff experienced insomia,
depression, and anxiety and was diagnosed with post-traumatic
stress disorder. The court affirmed an award of $500,000 for the
plaintiff's noneconom c damages. [|d. at 864.

We nust rely upon our judgnent to determ ne the naxi mum anount

the jury could properly have awarded. See Caldarera, 705 F.2d at

784 (stating the "maxi mum recovery" rule). Consi dering the
circunstances of the accident and the evidence of nental anguish
and disability, $600,000 represents the nmaxi num reasonabl e award
for enptional distress. Adding the econom ¢ damages of $559, 401,
t he verdict must be reduced to $1, 159,401, |ess the reduction for
contributory fault. W therefore order a newtrial unless Captain
Gough wi Il accept a remttitur anmendi ng the judgnent to the anount

of $753, 610. 65.
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|V
The district court denied Captain Gough's notion for a
j udgnent notw thstanding the jury's verdict that he was 35 percent
at fault. We review this decision under the famliar standard of

Boei ng Co. v. Shipman, 411 F.2d 365 (5th Gr. 1969) (en banc). To

prevail, Captain Gough nust show that the facts and inferences
point so strongly and overwhelmng in his favor that reasonable
persons could not arrive at a contrary verdict. [|d. at 374.

The jury heard that the depth of the water at spots around the
Nor t hunberl and, three days after the accident and near the sane
time of day, neasured eight and nine feet. The steaner's draft was
described as nine or ten feet. Captain Gough did not enploy a
depth neter. NGP argued that Captain Gough acted unreasonably by
ei ther dragging through the nud bottom or failing to maintain a
margi n of safety under the keel of his ship.

Captai n Gough denies touching bottom Al three survivors
testified to floating freely, although Mac Gough said that the ship
coul d nove through soft nmud w thout hindrance. The pilot of the
spotter plane did not see a trail of nud to indicate dragging
Captain Gough also defended his conduct by asserting that all
subnerged pipelines were assuned to be safely buried beneath the
seabed. He knew that there were pipelines in the vicinity, but
assuned that they could not be hit. He also initially stated that
he had never heard of any ship hitting a pipeline, despite fishing

inthe area for thirteen seasons. Finally, Captain Gough maintains

12



that the non-use of charts was causally unrel ated because the NGP
pi pel i ne was not accurately charted.

Nonet hel ess, sone evi dence supports the reasonabl e concl usi on
that caution was in order. Charts of the coastline warned of
uncharted pipelines and advised that "Mriners should use caution
when anchoring, dragging or trawing." On cross-exam nati on,
Captain Gough adm tted knowi ng that the Zapata Hayni e vessel Sea
Chief had struck a pipeline in Mssissippi waters. H's own ship
had lifted a five-inch pipeline fromthe bottomwth its anchor.
Captai n Gough replaced it on the seabed and therefore knew that it
was not buri ed. There is anple evidence by which a reasonable
factfinder could conclude that Captain Gough's conduct contri buted
to this tragedy.

Captai n Gough al so attacks the contributory fault finding by
contending that he had no duty to avoid the pipeline. Starting
wth the premise that NG s unburied pipeline created an obstacle
to navigation, Captain Gough concludes that the priority of
navi gation demands that NG bear sole responsibility for the
allision. "[Plaintiff] is incorrect, however, to assert that this
right of navigation is wholly unfettered: when a mariner knows of
obstructions to navigation, he nust avoid them" Pennzoi

Producing Co. v. Ofshore Express, Inc., 943 F. 2d 1465, 1470 (5th

Cir. 1991). The presunption of fault of The Pennsylvania, 86 U S.

(19 Wwall.) 125 (1874), does not control the allocation of fault
where several parties are responsible; the rules of conparative

fault still apply. Pennzoil, 943 F.2d at 1472. The record shows

13



that Captain Gough could foresee the danger posed by unburied
pi pelines. Aduty therefore arose, and the district court properly
submtted the issue of Captain Gough's fault to the jury.

\%

Captain Gough also maintains that the question of his
contributory negligence shoul d not have been submtted to the jury.
He seeks to bind NGP with a district court finding fromthe Wstern
District of Louisiana that NGP is solely responsible for the
acci dent. Captain Gough's enployer, Zapata Haynie, filed a
limtation action in that court regarding the Northunberl and.
Captain Gough did not join that action. NGP and the
representatives of other victins of the accident contested Zapata's
right tolimtation or exoneration. |In particular, NGP attenpted
to show that Captain Gough's errors contributed to the accident.
Follow ng a three-week bench trial, D strict Judge Walter found
that NGP's negligence was the sole cause of the accident. On
appeal, we held that this finding was not clearly erroneous.

Zapata Haynie Corp. v. Arthur, 980 F.2d 287 (1992).

Wil e Captain Gough was not a party to the previous action,
NGP was and so Captain Gough now invokes the doctrine of issue
precl usion, also known as offensive collateral estoppel. Captain
Gough conplains that the jury's finding of fault is inconsistent
with Judge Walter's finding. Captain Gough did not, however,

assert collateral estoppel below, even though Judge Walter ruled
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seven nonths before Captain Gough's trial.>® Captain Gough
mentioned Judge Walter's findings in his pretrial Mnorandum of
Aut horities. Captain Gough did not, however, request that those
findings be given preclusive effect. Nor did he nention Judge
Walter's findings in his notion for judgnment notw thstanding the
verdict of contributory fault.®

The offensive use of collateral estoppel is permtted, but

limted by judicial discretion. Parklane Hosiery Co. v. Shore, 439

US 322, 331, 99 S. . 645, ---, 58 L. Ed. 2d 552 (1979). Courts
hesitate to allow "wait and see" plaintiffs to benefit from
of fensi ve col | ateral estoppel after failing to present their clains

in the prior litigation. See, e.q., Hauser v. Krupp Steel

Producers, Inc., 761 F.2d 204, 207 (5th Gr. 1985).

The general rule should be that in cases where a
plaintiff could easily have joined in the earlier action
or where . . . for other reasons, the application of
of fensi ve estoppel would be unfair to a defendant, a
trial judge should not allow the use of offensive
col | ateral estoppel.

Par kl ane, 439 U. S. at 331, 99 S. C. at ---.
NGP contends that Captain Gough could have joined the
limtation action. Captain Gough responds that participation woul d

have been sel f-defeating because, as master of the Northunberl and,

SJudge Walter's judgment had preclusive effect during the
pendency of its appeal. Erebia v. Chrysler Plastic Prods. Corp.
891 F.2d 1212, 1215 n.1 (6th Gr. 1989); N xon v. Richey, 513
F.2d 430, 438 n.75 (D.C. Gr. 1975); cf. Huron Holding Corp. v.
Lincoln M ne Operating Co., 312 U. S. 183, 189 (1941).

At oral argunent, Captain Gough contended that he objected
to submtting the contributory fault issue to the jury on this
basis. Captain Gough failed to get this objection into the
record and we may not rely upon it.
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evi dence suggesting Zapata Haynie's fault al so suggested his own
fault. NGP maintains that Captain Gough did not join the previous
action because he settled with the ship owner. The record does not
i ndi cate when that settlenent occurred. The uncertainty of this
issue reflects the critical problemw th Captain Gough's position--
he failed to raise it below by drawing attention to issue
precl usi on.

Captain Gough objects to the resulting inconsistent fact
findings, but <collateral estoppel wuld not elimnate the

i nconsi stent deci si ons. See Jack Ratliff, Ofensive Collatera

Est oppel and the Option Effect, 67 Texas L. Rev. 63, 100 (1988).

They happen--and once inconsistent decisions have been reached,
none may be given preclusive effect. Parklane, 439 U S. at 330-31

& n. 14. Prof. Ratliff observed that "efficiency is [offensive]

coll ateral estoppel's only true justification." Option Effect,
supra, at 101. It is too late to invoke the virtue of efficiency

when the case has already been tried.

W are not persuaded that the district court conmmtted
reversible error in submtting the issue of Captain Gough's fault
to the jury. Captain Gough failed to address the issue as one of
collateral estoppel in the district court. Even reviewing it as
such, there is no show ng that the court abused its discretion in
declining to give Judge Walter's findings preclusive effect. In
short, Captain Gough has failed to show an injustice.

In a related argunent, Captain Gough asserts that affirmng

the jury's finding of contributory fault would violate our rule
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that one panel cannot overturn another. This assertion is

meritless. |In Zapata Haynie, we held that Judge Walter's finding

that NGP was solely responsible for the accident was not clearly
erroneous. 980 F.2d at 292. By affirmng the jury's findings here

we do not upset any rule of law stated in Zapata Hayni e.

We affirmthe district court in all respects except we renmand
wth instruction to grant a newtrial unless plaintiff accepts the
remttitur we order today.

AFFI RVED i n part and REMANDED.
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