UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-3186

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
CLI NTON HOWARD,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(May 10, 1993)
Before POLI TZ, Chief Judge, KING AND DUHE, Circuit Judges.
DUHE, Circuit Judge:
Appel l ant, dinton Howard, appeal s his conviction and sentence
i nposed after a jury convicted himfor possession of cocai ne base
wth intent to distribute in violation of 21 U S. C § 841(a)(1).
We affirm

Backgr ound

On April 9, 1991, special agents with the Bureau of Al cohol,
Tobacco, and Firearns ("BATF') received an anonynous call
concerning drug activity at 618 N Rocheblave St., New O eans.
The caller relayed information regardi ng crack cocai ne and heroin
trafficking and illegal possession of firearns by both the
defendant and his brother, WIson Martin. A conputer check

confirmed the tip's information regarding prior crimnal



convictions of both nen. A confidential informant was di spatched
to observe the location. The informant verified drug trafficking
and weapons violations at that address. A search warrant for 618
Rochebl ave was execut ed by BATF and | ocal | aw enforcenent on Apri
10, 1991.

During the search, Appellant Howard arrived at the residence.
BATF Speci al Agent Ri ehl approached and questioned him Riehl also
observed a gold Lincoln Continental with a tenporary plate parked
on the street several houses away. The anonynous tip had descri bed
the car as Howard's, and the confidential informant had observed
the car delivering suspected drugs. Upon question, Howard told
Ri ehl that he was not driving the Lincoln and that his keys woul d
not unlock the car. R ehl, however, requested the keys which did
in fact unlock the Lincoln. Although initially he did not object
to R ehl attenpting to unlock the car, Howard denied agents
perm ssion to search the car. Rather than search the car at the
scene, Riehl secured the car and obtai ned a search warrant prior to
conducting a search. The search was conducted two days | ater and
reveal ed approximately six granms of crack cocaine, a scale, and a
tenporary license plate issued to Howard.

In addition to the statenents made to Riehl during the search
of 618 N. Rochebl ave, Howard contacted the BATF office prior to the
search of his car and nade additional statenents. Wen he picked
up his vehicle, Howard again made an incrimnating statenent to
Ri ehl that he had recently acquired sone noney and was quitting the

drug business because it was not profitable. Howard was not



indicted until several days |ater.

Howard was indicted for possession with intent to distribute
cocai ne base. The district court denied his notion to suppress the
items found in his car and his statenents nade to Special Agent
Riehl. The court also denied a notion to dismss the indictnent
based upon the constitutionality of the statute. A jury found
Howard quilty.

In the presentence investigation report, it was determ ned
that Howard was a career offender under 8§ 4B1.1 of the Sentencing
Guidelines. Howard objected to this determ nation, but the judge
adopt ed the gui delines established in the presentence report. The
judge sentenced Howard to 300 nonths in prison, four years
supervi sed rel ease, and a $50 speci al assessment. Howard appeal s.

Di scussi on

|. Constitutionality of the Statute. Howard argues that 21

U S. C 8841 is unconstitutionally vague because it fails to define
cocai ne base. This Court has upheld the constitutionality of this

statute in United States v. Thomas.! Howard submts that because

of unusual scientific testinony in his case by the Governnent's
forensic chemst, the definition of cocaine base and cocaine
hydrochl oride are nearly identical, therefore precedent shoul d not

control in light of evidence which fails to distinguish between the

1932 F.2d 1085, 1090 (5th G r. 1991), cert. denied, ---US.---,
112 S. . 887 (1992). Thomas di stingui shes between cocai ne and
cocai ne base based on the commobn usage doctrine. See also United
States v. Butler, No. 92-1328, 1993 W. 97617 (5th G r. 1993).
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two drugs.?

The trial court held the statute constitutional, that the
commopn usage doctrine articulated in Thonas applied, and that no
other facts peculiar to this case warrant a different result. W
agr ee.

Howar d' s argunent has been squarely refuted by this and ot her
circuits.® This Court has held that cocaine base is a unique
substance which has a specific contenporary commbn neaning
sufficient to appraise the defendant of the nature of the charge
agai nst him Thomas, 932 F. 2d at 1090. Additionally, the forensic
chem st testified that the tests that she ran established that the
substance found in the car was crack cocaine.*

Howard also clains that the Governnment chemi st's testinony
indicated that the drug found in Howard's car could have been
cocai ne, not cocai ne base, and therefore, he was entitled to a jury
instruction for a lesser included offense. Federal Rule of
Crimnal Procedure 31(c) states that a defendant may be found
guilty of a lesser included offense. Howard argues that under

United States v. Browner,® he was entitled to a jury instruction on

2 The governnment's forensic chenist testified that certain tests
did not distinguish between cocai ne and cocai ne base.

3 See, e.q., Thomas, 932 F. 2d at 1090; United States v. Van
Hawkins, 899 F. 2d 852, 854 (9th Gr. 1990); United States V.
Barnes, 890 F.2d 545, 552 (1st Gr. 1989), cert. denied, 494 U S
1019 (1990).

4 "Crack" cocaine is one type of cocaine base. Butler, No. 92-
1328, 1993 W. 97617 (5th Cr. 1993).

> 889 F.2d 549, 550-51 (5th Cr. 1989). This Court held that a
defendant is entitled to jury instruction on a | esser offense when
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a |l esser offense. He nmaintains that the el enents of possession of
cocai ne are a subset of the el enents of possession of cocai ne base.
Therefore, he argues that the trial court erred in refusing to
instruct the jury that possession with intent to distribute cocaine
was a | esser included offense. This argunent m sses the nmark.

The indictnment did not track the statute. It did not charge
possession of a controll ed substance. See 21 U S. C. § 841 (1988).
It charged possession of cocai ne base. Therefore, if evidence had
been presented that Howard possessed cocai ne hydrochl ori de and not
cocai ne base, and if the jury had believed that evidence, then it
woul d not have convicted. Because the indictnent was narrowy
drawn, Howard was not entitled to any other instruction.

1. Career O fender. Howard contends that he was i ncorrectly

classified as a career offender. He concedes that he has two prior
fel ony convictions as the guidelines require, however, he clains
that the convictions were invalid for purposes of classification as
a career crimnal because he did not enter a valid guilty plea. He
argues that the record in the state case fails to indicate that he
knowi ngly waived his right to a trial by jury as required under

Boykin v. Al abama, 395 U. S. 238 (1969).

I n Loui siana state court in 1972, Howard plead guilty to three
arned robberies, and the record indicates that he was advi sed of

his "constitutional rights" but not specifically that he was

the elenents of the | esser offense are a subset of the el enments of
the charged offense and evidence at trial is such that the jury
could rationally find defendant guilty of the | esser offense, yet
acquit himof the greater.



advi sed of his right toatrial by jury. The state |later attenpted
to prosecute Howard as a nultiple offender, but wthdrew the
multiple offender bill when Howard contended the priors were
constitutionally insufficient to sustain an enhanced sentence as a
mul ti ple offender. These convictions were not, however, ruled
constitutionally invalid. The Louisiana court sinply granted the
State's notion to withdraw the bill. Howard concludes that this
Court should not count the convictions because the state did not
consider the pleas constitutionally valid.

The district court rejected Howard's contention hol ding that:
(1) Howard was advi sed of his constitutional rights, (2) this Court
is not bound by a decision of the state court regardi ng di sm ssal
of the multiple offender bill,® and (3) Howard failed to neet his
burden of proof. W agree.

Section 4B1.1 of the Sentencing Cuidelines requires that the
defendant have at |least two prior convictions of either a
control |l ed substance offense or a violent crinme to be classified as
a career crimnal. US S G 8 4B1.1 (Nov. 1, 1992). Sentencing
Qui deline 8 4A1.2 Commentary, Application Note 6 disallows the use
of invalidated convictions. Note No. 4 to 8§ 4Bl1.2 states that the
provi sions of § 4Al.2 are applicable to the counting of convictions

under § 4B1.1. See United States v. Marshall, 910 F.2d 1241, 1245

(5th Gir. 1990), cert. denied, ---U S ---, 111 S. . 976 (1991).

The burden of proving the constitutional invalidity of a prior

6 The court concluded that the requirenents for a valid conviction
under Louisiana |law were nore stringent than that required under

Boyki n.



conviction rests on the defendant. United States v. Newran, 912

F.2d 1119 (9th Cr. 1990); see U S S. G § 4Al1.2, comment. (n.6)
(Nov. 1, 1992); United States v. Canales, 960 F.2d 1311, 1315 (5th

Cr. 1992).

This court will uphold a sentence unless it was inposed in
violation of law, inposed as a result of an incorrect application
of the sentencing gquidelines; or outside the range of the

appl i cabl e sentenci ng guideline and i s unreasonable. United States

v. Buenrostro, 868 F.2d 135, 136-37 (5th Gr. 1989), cert. denied,
495 U. S, 923 (1990) (citations omtted). Application of the
guidelines is a question of |aw subject to de novo review. United

States v. Garcia, 962 F.2d 479, 480-81 (5th Cr.); cert. denied,

113 S. Ct. 293 (1992). Factual findings by the trial court are
reviewed for <clear error. Id. Therefore, whether a prior
conviction is covered under the sentencing guidelines is also
reviewed de novo, while factual matters concerning the prior
conviction are reviewed for clear error. Newran, 912 F. 2d at 1123.
The voluntariness of a guilty pleais a question of |awrevi ewed de

novo. Marshall v. Lonberger, 459 U S. 422, 431 (1983).

Because Appel | ant's previ ous convi cti ons have never been rul ed
constitutionally invalid, the district court had the discretionto
allow or disallow his challenge to these prior convictions at

sentencing.’ The district court allowed Howard to chal |l enge these

! United States v. Canales, 960 F.2d 1311, 1315 (5th Cr. 1992);
US S G 8§ 4A1.2, coment. (n.6) (Nov. 1, 1992); see also United
States v. Hoffman, 982 F.2d 187, 191 (6th Cr. 1992); United States
v. Davenport, 884 F.2d 121 (4th Cr. 1989).
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prior convictions. We conclude after a careful review of the
record that the court did not err in determning that Howard had
not net his burden of proof.

Under Boykin, the only federal requirenent is that a plea be
entered know ngly and voluntarily. Boykin, 395 U S at 242.
Boyki n does not mandate any specific rule of crimnal proceeding.

McChesney v. Henderson, 482 F.2d 1101, 1106 (5th Gr. 1973), cert.

denied, 414 U. S. 1146 (1974). The state court decisions cited by
Howard are not controlling, and he cites no federal authority for
the sane proposition. Nothing in the record indicates that Howard
was not fully aware of the rights that he was waiving. The record
states that Howard was advi sed of his "constitutional rights.” The
om ssion on the record of a specific statenent that he was advi sed
of his right to a jury trial is insufficient to carry Howard's
bur den.

Howar d al so objects to the use of a mansl aughter conviction in
conputing that he is a career offender because the conviction is
currently on appeal in the state appellate court. The district
court properly rejected this argunent based on guideline 8§
4A1.2(1) .

[, Mbtion to Suppress. Howar d contests the denial of his

nmotion to suppress the contents seized from his vehicle and the
statenents he made to BATF agents. BATF seized six granms of crack
cocai ne upon searching Howard's Lincoln pursuant to a search
warrant. Howard made incrimnating statenents during his initial

contact with Special Agent R ehl, |ater over the phone to BATF, and



agai n when he picked up his vehicle fromBATF. Howard opposes the
ruling on a nunber of grounds.

First, Howard argues that the initial statenents nade to Ri eh
during the search of 618 N. Rochebl ave were nade while in police
custody and that he was never informed of his Mranda® rights
Al t hough Howard was told several tines that he was not under
arrest, he contends that during the search of the residence, he was
detained against his wll. Therefore, he argues that the
statenents nade at that tine were illegally obtained and should
have been suppressed. He also argues that he was arrested w t hout
pr obabl e cause.

The defendant's Fifth Anendnent right agai nst sel f-
incrimnation does not attach until custodial interrogation has
begun. A person in custody nust, prior to interrogation, be
clearly informed of his right to remain silent and his right to
counsel during questioning. Mranda, 384 U S. at 437. Law
enforcenent officials, however, are not required to adm ni ster the

M randa warning to everyone they question. Oregon v. WMathiason,

429 U. S. 492, 495 (1977). More than an intimdating environnent is
required. Sone significant restraint of freedom of novenent nust

have occurred. United States v. Jinenez, 602 F.2d 139 (7th Gr.

1979). The police nmust curtail the suspect's freedom"to a degree

associated with fornmal arrest.” Berkener v. McCarty, 468 U. S. 420,

440 (1984) (citation omtted); United States v. Collins, 972 F. 2d

1385, 1404 (5th Gr. 1992), cert. denied, 61 U S.L.W 3682 (1993).

8 Mranda v. Arizona, 384 U S. 436 (1966).
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The trial court held that Howard was not in custody at the
tinme any of the self incrimnating statenents were nmade. The court
based its ruling on Special Agent Riehl's version of the events.®
Howard adm tted that he was specifically told that he was not under
arrest on April 10th. Although he was told to stay put while the
search was taking place, the trial court held that this was not a

condition associated with formal arrest. See Jinenez, 602 F.2d at

144; Berkener, 468 U.S. at 440. The court correctly concl uded t hat
Howard was not entitled to Mranda warni ngs before Ri ehl questioned
hi mduring the search on April 10th. W hold that the statenents
made during the search of 618 N. Rochebl ave were properly admtted
i nto evidence.

Howard al so argues that the statenents nade to Special Agent
Ri ehl at the tinme he picked up his car fromBATF violated his Fifth
and Si xth Amendnent rights. This argunent is without nerit. No
judicial proceeding had been initiated agai nst Howard, therefore,

he had no right to counsel under the Sixth Arendnent. M chigan v.

Jackson, 475 U. S. 625 (1986); Brewer v. Wllians, 430 U S. 387, 398

(1977). As tothe violation of his Fifth anendnent rights, nothing
in the record indicates that Howard' s statenents were anything

ot her than conpletely voluntary. See Mranda, 384 U S. at 444.

Next, Howard contends that the search of the Lincoln was
illegal because the search warrant was illegal and no probable

cause existed to search the car at the tine it was seized. Howard

® The judge discredited the testinony of Howard's wi tnesses as no
one seened to be able to get the story straight. Howard does not
chal l enge this finding by the court.
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conpl ai ns that the search warrant was defective because it depended
upon an informant whose reliability was unproven. Although BATF
verified sonme of the information provided by the caller, Howard
contends these efforts still fell short of establishing probable
cause.® He contends that the warrant contained nerely concl usory
| anguage regarding the reliability of the confidential informant,
and that evidence at the suppression hearing indicated that the
informant was in fact not a proven reliabl e confidential informant.
He contends that because there was no i ndependent verifiable fact
that the informant was reliable, the warrant was invalid.

The trial court rejected Howard' s argunent questioning the
prior value of the confidential informant. The court held that the
warrant was supported by probable cause, but that even if it was
not, the evidence shoul d not be excl uded because it was obt ai ned by
officers who acted in a good faith reliance on the technical
sufficiency of the search warrant.! W agree.

Warrant| ess searches of vehicles are permtted when probable
cause exists to believe that the vehicle contains contraband.

Colorado v. Bannister, 449 U S. 1 (1980). The police may search

the car without a warrant on the spot where it is stopped or after

10 A simlar affidavit was chall enged by Howard's brother, WIson
Martin, and was upheld on appeal by this Court in an unpublished
opi nion. Howard contends that his connection with the information
inthe affidavit is nore attenuated than his brother, therefore our
previ ous opi nion should not control.

1 United States v. Leon, 468 U. S. 897, 922 (1984); United States
v. Craig, 861 F.2d 818, 820 ( 5th Cr. 1988); United States v.
Royal , 972 F.2d 643, 646 (5th Cr. 1992), cert. denied, 113 S. C
1258 (1993).
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immobilizing it. Chanbers v. Maroney, 399 U S 42, 51 (1970).

Alternatively, the nore cautious approach is to imobilize the
vehicle until a search warrant may be obtained. 1d.

In this case, the officers obtained a warrant prior to
conducting their search. Evidence obtained by officers who act in
a good faith reliance on the technical sufficiency of a search

warrant will not be excluded. United States v. Leon, 468 U.S. 897,

922 (1984). Courts inthis circuit "should not reach the nerits of
the probabl e cause issue if the decision on the adm ssibility of
t he evidence under the good-faith exception of Leon wll resolve

the matter." US. v. Craig, 861 F. 2d 818, 820 (5th Cir. 1988).

The only exception to this general rule is when the case involves
a novel issue of law, the resolution of which is "necessary to
guide future action by |law enforcenent officers and nagi strates."
Id. at 820-21. This case involves no novel issues.

In general, a nmagistrate's issuance of a warrant establishes
that the law enforcenent officer has acted in good faith in
conducting the search except in four instances. Leon, 468 U S. at
922. First, an officer does not act reasonably in relying on a
warrant when the nmagistrate was mslead by information in the
affidavit that the affiant knew was fal se or would have known was
fal se except for his reckless disregard of the truth. |1d. at 923.
The exception also does not apply where the issuing nagistrate
whol | y abandoned his judicial role in issuing the warrant. Next,
a warrant based on an affidavit "so lacking in indicia of probable

cause as to render official belief in its existence entirely
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unreasonable"” is also wunreliable. Id. (citations omtted).
Finally, a warrant may be so facially deficient that the executing
of ficers cannot reasonably presune it to be valid. 1d.

Howar d spoke with Riehl of his own free wll. He voluntarily
gave his car keys to R ehl who then discovered that Howard was
lying about his ownership of the Lincoln. In addition to the
information fromthe anonynous tip and the confidential informant,
Howard's lies clearly established probable cause to search the
Lincoln at the scene. Al of the information obtained through the
caller and the confidential informant was proven truthful. BATF
shoul d not be faulted for using prudence and caution in obtaining
the warrant. Probable cause clearly supported the warrant and it
was executed by officers who acted in good faith reliance on its
technical sufficiency. Royal, 972 F.2d at 646.

Finally, Howard argues that the 2-day delay in the seizure of
his Lincoln and its search violated his Fourth Anmendnent rights.

He contends that, under United States v. Johns, 469 U. S. 478, 487

(1985), the delay in the conpletion of the vehicle search was
unr easonabl e because it adversely affected his possessory interest.
He asserts that such del ays have only been excused where there was
i nsufficient manpower to effect a search and/or the appellant was
in custody,!? or the search was of the car's exterior absent a

privacy interest,®® or the delay was brief and was due to manpower

12 People v. Wite, 242 N.W2d 579 (Mch. App. 1976); People v.
Gordon, 221 N.W 2d 600 (Mch. App. 1974).

13 State v. Wing, 486 A 2d 262 (N. H 1984).
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restrictions. Therefore, he concludes that the delay in this case
was unreasonabl e and that all evidence seized and statenents nade
shoul d have been suppressed.

The trial court concluded that the two day delay was not
unr easonabl e under Johns. The court correctly held that Speci al
Agent Ri ehl had probable cause to search the vehicle at the scene
and that he should not be penalized for exercising caution and
obt ai ning a search warrant.

United States v. Johns i nvol ved a situation in which a vehicle

was seized, and a warrantless search was conducted 3 days |ater.

The Suprenme Court held that the seizure was supported by probable

cause and that the delayed search was not unreasonable. The

Suprene Court also stated in dicta that it m ght be possible for
one to establish that a delay in the conpl etion of a vehicle search
is unreasonable if it interferes with a privacy or possessory
interest of the owner in violation of the Fourth Arendnent. Johns,
469 U. S. at 487. W have already concluded that probable cause
exi sted to search Howard's vehicle at the tine it was seized. And
al t hough Howard sought the return of his vehicle, thus asserting a
possessory interest, we conclude that the 2-day delay in the search
conducted pursuant to valid search warrant was not unreasonabl e.

G, United States v. Place, 462 U S. 696, 709 (1983).

For the foregoing reasons, the judgnent of the district court

14 United States v. Chavis, 880 F.2d 788 (4th Cir. 1989).

15 Chanbers v. Maroney, 399 U. S. 42, 51 (1970). The cases cited
by Howard are distingui shable because all of the del ayed searches
t ook place w thout the benefit of a warrant.
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is

AFF| RMED.
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