IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2317

SRSB-1V, LTD, ET AL.,
Pl ai nti ffs, Counter-Def endants,
ver sus
CONTI NENTAL SAVI NGS ASSOCI ATI ON, ET AL.,
Def endants, Counter Plaintiffs,
3rd Party Plaintiffs,
ver sus
GERALD BROWN and BURTON STERVAN
Def endants I n I nterventi on,
Appel | ant,
ver sus
FEDERAL DEPQOSI T | NSURANCE CORPCORATI ON,

| nt ervenor/ Recei ver,
Appel | ee.

Appeal fromthe United States District court for the
Southern District of Texas

Bef ore H G3 NBOTHAM SM TH and DeM3SS, Circuit Judges.
PER CURI AM

The Federal Deposit Insurance Corporation ("FDI C'), receiver
of Mainland Savings Association, as appellee in the above
referenced case, has noved the Court to remand the case to the U. S
District Court, in order to permt it to create a better record on
appeal regarding the issue as to whether the actions taken by the
original creditor in foreclosing on 1,000 shares of stock of a

closely held corporation, put up as collateral for the original



i ndebt edness herein were conducted in a commercially reasonable
fashion. Such notion recognizes, inferentially at |east, that the
Trial Judge's determnation that the burden of proof was on the
guarantors ("appellants" herein) to prove that the foreclosure
process was not commercially reasonabl e, was erroneous in |ight of

the hol ding of the Suprene Court of Texas in G eathouse v. Charter

Nat i onal Bank- Sout hwest, 35 Tex. Sup. . J. 1017 (July 1992) which

was handed down sone five nonths after the Trial Court's ruling in
the present case. The appellants, hoping that they had found a
bird' s nest on the ground, opposed the notion to remand and call on
us to reverse the Trial Court's Judgnent and render judgnent in
their favor relying on a recent decision of another panel of this

Court in Federal Deposit |nsurance Corporation v. Payne, 973 F.2d

403 (Sept. 1992). We believe, however, that Payne is factually
di stingui shable fromthe present case. |In Payne, the FDI C neither
speci al |y pl eaded the commerci al reasonabl eness of the disposition
of the dianond ring, nor generally pleaded that all requirenents
for the effective disposition of collateral had been net; and there
was no notice of any kind to the debtor regarding the sale of the
di anond ring. Whereas, in the instant case, there were pl eadi ngs on
both sides of the issue and evidence of sone actual notice to the
debtor, but the dispute was as to the "reasonabl eness or not" of
such noti ce.

Accordingly, we REVERSE the final judgnment entered by the
Trial Court in this cause under date of March 2, 1992, (i ncl uding

all interlocutory and prelimnary judgnents on liability and/or



damages upon which the final judgnent rests) and REMAND this case
tothe Trial Court for a newtrial in accordance with the pl eadi ng
and proof requirenents established by the Suprene Court of Texas in
G eat house.

Al other notions of either party are DEN ED as noot.



