UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-2291

BI LLY WAYNE WHI TE
Peti ti oner- Appel | ant,
VERSUS
JAMES A. COLLINS, DI RECTOR,
TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

(April 21, 1992)

Before JOLLY, DAVIS and SMTH, G rcuit Judges.
DAVIS, G rcuit Judge:

Billy Wayne Wiite is under a sentence of death and is
schedul ed for execution by the State of Texas on April 23, 1992.
The district court rejected Wiite's habeas petition and he seeks a
certificate of probable cause (CPC) and stay of execution fromthis
court. Because Wiite has made no substantial show ng of a denial
of a federal right nor denonstrated a |ikelihood of success on the
merits of his clains, we deny Wiite's notions both for CPC and for
stay of execution.

| .
On August 23, 1976, at approximately 6:00 p.m, Wiite robbed

the Right Price Furniture and Appliance store in Houston, Texas.



The owners of the store, Martha and Al ge Spi nks, were getting ready
to close for the day when Wiite entered. After |ooking over the
mer chandi se, Wiite indicated that he wanted to buy two |anps
Spi nks asked his wife to wite up the sales slip and the three of
them proceeded to the office at the rear of the store. As they
entered the office, Wite pulled a gun and denmanded that they give
hi mtheir noney. Al ge Spinks gave Wiite his wallet and the store's
receipts for the day. Then, w thout warning, Wite reached back
and shot Martha Spinks in the face at point blank range. Spinks
did not see or hear his wife do anything before Wiite shot her.

After firing the fatal shot, Wite wheeled back around and
shot again, this tine hitting a desk. After ordering Spinks to
open the safe, Wiite had himlie on the floor. Wite went through
the safe and t hen asked Spi nks about his watch and whether his wfe
had any jewelry. Spinks infornmed hi mthat he didn't know where his
wat ch was and that his wife's watches and rings were on her arns.
White put the gun on the floor with his foot on the barrel, told
Spinks to "be still,"” and lifted Martha Spinks' armto renove her
jewelry. Spinks took this opportunity to grab the gun from under
Wiite's foot. During the scuffle that ensued, Spinks fired the gun
twce, hitting White in the groin and enptying the gun. Spinks got
up, ran fromthe building and hid behind his car. He shouted to
Mack Al ford, who worked across the street fromthe Spinks' store,
asking himto call the police.

Al ford heard gunfire and then saw White run from the alley

between the Spinks' furniture store and the neighboring I|iquor



store. Wite was hopping on one I eg as he ran. Al nost i medi ately
af ter hearing Spi nks shouts for help, Alford fl agged down a passi ng
police car. The officers broadcast on police radio a pickup
bull etin based on Alford's description of the suspect.

O ficers Neito and Sanford responded to the radio call. Wen
they were less than a mnute's drive fromthe scene, an individual,
mat chi ng the broadcasted description and identified at trial as
White, walked into the intersection in front of their vehicle.
White was stopped. The gun in his possession at this tinme was
| ater found to have fired the bullet recovered fromthe of fice desk
at the furniture store. The police recovered $269.62 from Wite,
an anount nearly identical to the day's receipts turned over to him
by Spi nks.

1.

In October 1977, a Harris County, Texas jury found Wite
guilty of the capital nurder of Martha Laura Spinks. At the
puni shment phase of the trial which followed, the jury answered
affirmatively the two special issues submtted pursuant to the
Texas Code of Crimnal Procedure, art. 37.071, and White was

sentenced to death.!? The Court of Crimnal Appeals affirned

The jury answered the foll owi ng special issues affirmatively:

(1) Was the conduct of the Defendant that caused the
death of the deceased commtted deliberately and
with the reasonabl e expectation that the death of
t he deceased would result?

(2) Is there a probability that the defendant would commt
crimnal acts of violence that would constitute a
continuing threat to society?



White's conviction and sentence on Septenber 23, 1981. Wite v.
State, 629 S.W2d 701 (Tex. Cim App. 1981). The United States
Suprene Court denied certiorari on April 19, 1982. Wite v. Texas,
456 U. S. 938, 102 S. C. 1995 (1982).

Wiite filed his first petition for habeas relief in state
court on Cctober 30, 1984. Follow ng an evidentiary hearing, the
trial court entered findings of fact and conclusions of |[|aw
rejecting all relief on Decenber 31, 1985. The Texas Court of
Crimnal Appeals denied Wiite's habeas application in February
1990. Wite's second state habeas application was filed in Apri
1990. In January 1992, the presiding judge in the convicting court
entered his findings of fact and conclusions of |law rejecting al
cl ai ns. The Court of Crimnal Appeals in February 1992 also
rejected relief and denied Wite's second state habeas application
on the basis of the trial court's findings and conclusions. The
trial court set Wiite's execution for April 23, 1992. Wite filed
his first federal habeas petition on April 5, 1992. Wite raised
three clains including those raised in this appeal. The federal
district court on April 15 filed a witten opinion and order
rejecting all of White's habeas clains and denying all relief. The
district court also denied Wiite's notion to stay his execution and
denied a certificate of probable cause. Wite then filed a notice
of appeal to this court and on April 17 filed an application for

certificate of probable cause and for a stay of execution.

Vernon's Ann. Texas C.C.P. art. 37.071 (b), (1981).
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L1l
A

Under Fed. R App. P. 22(b), we will not grant a certificate
of probable cause unless the habeas petitioner has nmade a
substantial showi ng of the denial of a federal right. Barefoot v.
Estelle, 463 U S. 880, 103 S. C. 3383, 77 L.Ed.2d 1090 (1983);
Rault v. Butler, 826 F.2d 299 302 (5th Cr.), cert. denied, 483
U S 1042, 108 S. Ct. 14 (1987). This requires the petitioner to
"denonstrate that the i ssues are debat abl e anong jurists of reason;
that a court could resolve the issues [in a different manner]; or
that the questions are " adequate to deserve encouragenent to
proceed further.'" Barefoot, 463 U S. at 893 n.4, 103 S.Ct. at
3394 n. 4, (quoting Gordon v. WIllis, 516 F. Supp. 911, 913 (N.D. Ga
1980)) (enphasis in Gordon; brackets in Barefoot). Although in a
capital case the court may properly consider the nature of the
penalty in deciding whether to grant a certificate, "the severity
of the penalty does not initself suffice to warrant the automatic
issuing of a certificate." Barefoot, 463 U S. at 893, 103 S.Ct. at
3395.

In review ng an application for a stay of execution, the court
must consi der:

(1) whether the novant has nade a show ng of I|ikelihood

of success on the nerits; (2) whether the novant has nmade

a showng of irreparable injury if the stay is not

granted, (3) whether the granting of the stay would

substantially harmthe other parties, and (4) whet her the

granting of a stay would serve the public interest.
Byrne v. Roener, 847 F.2d 1130, 1133 (5th Cr. 1988), (quoting
Streetman v. Lynaugh, 835 F.2d 1521, 1524 (5th Gr. 1988)).
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Al t hough the novant in a capital case need not always show a
probability of success onthe nerits, he nust present a substanti al
case on the nerits when a serious |egal question is involved and
show that the balance of equities [i.e. the other three factors]

wei ghs heavily in favor of granting the stay. Cel estine v.
Butler, 823 F.2d 74, 77 (5th Gr.) (quoting O Bryan v. MKaskl e,
729 F.2d 991, 993 (5th CGr. 1987), cert. denied, 465 U. S. 1013, 104
S. . 1015 (1984)), cert. denied, 483 U S 1036, 108 S. C. 6
(1987).
B

Rel ying on Franklin v. Lynaugh, 487 U S. 164, 108 S.C. 2320
(1988), and Penry v. Lynaugh, 492 U S 302, 109 S. C. 2934, 106
L.Ed.2d 256 (1989), Wite contends that the special issues
established in the Texas statutory schene i nperm ssibly prevented
the jury fromconsidering and giving mtigating effect to his youth
and provocation by the victim

In Penry, the Suprene Court held that, where a capital
def endant introduces evi dence about his background, character, or
circunstances of the offense that reflects a reduced personal
culpability, and the jury cannot give effect to the mtigating
force of that evidence in responding to Texas' statutory puni shnent
phase issues, the trial ~court nust, wupon request, provide
instructions which allow the jury to consider and give mtigating
effect to such evidence. 492 U S. at 319-328, 109 S.Ct. at 2947-
2952.



However, our en banc opinion in Gahamv. Collins nmakes it
clear that Penry does not require that a sentencer be able to give
effect to a defendant's mtigating evidence in whatever nmanner or
to whatever extent the defendant desires. "Penry does not
i nval i date the Texas statutory schene, and [] Jurek [v. Texas, 428
US 262, 96 S.Ct. 2950 (1976),] continues to apply, in instances
where no major mtigation thrust of the evidence is substantially
beyond the scope of the special issues.” Gahamv. Collins, 950
F.2d 1009, 1027 (5th Gr. 1992) (en banc), petition for cert.
filed, (U S Mar. 9, 1992) (No. 91-7580); see also Saffle v. Parks,
494 U. S. 484, 492, 110 S. Ct. 1257, 1261-62, 108 L. Ed. 2d 415, 426-27
(1990); Cordova v. Collins, 953 F.2d 167 (5th Cr. 1992), stay
denied, = US |, cert. denied, __ US __ (Jan. 21, 1992).
Thus, where the jury is able to give effect to the major mtigating
thrust of evidence in responding to the statutory punishment
i ssues, the fact that a defendant can identify mtigating val ue
beyond the scope of the statutory issues does not require the
subm ssion of an additional issue or instruction allow ng the jury
to give further mtigating effect to the evidence. Graham 950
F.2d at 1026-27, 1031 n.27; Saffle, 494 U S. at 492, 110 S.Ct. at
1261, 108 L.Ed.2d at 426; Boyde v. California, 494 U S. 370, 382
n.5 110 S. C. 1190, 1199 n.5, 108 L.Ed.2d 316, 330 n.5 (1990)
(The defendant is entitled only to a fair vehicle by which the
sentencer can give effect tothe mtigating force of his evidence.)

Wth this background, we now consider Wilite's specific

argunents that the Texas capital sentencing schene as adm ni stered



in his case did not permt the jury to adequately consider the
mtigating effect of (1) provocation by the victimand (2) his
yout h.

1

The Texas capital sentencing schene authorizes the court to
submt a third special issue to the jury:

(3) if raised by the evidence, whether the conduct of the
defendant in killing the deceased was unreasonable in
response to the provocation, if any, by the deceased.

Vernon's Ann. Texas C.C.P. art 37.071 (b), (1981).2 \White did not
request the court to propound the third issue to the jury.

Wi t e argues that because the third statutory puni shnent issue
was not submtted to the jury, the jury was unable to give effect
to the fact that the victim allegedly provoked her nurder by
spraying himwith mace. In findings and concl usi ons adopted by the
Court of Crimnal Appeals, the state trial court found that Wite
was procedurally barred fromchallenging the trial court's failure
toinclude the third special issue. This was predicated on Wite's
failure to request that the third special issue be propounded to
the jury or object to the punishnent charge which did not include
this special issue. At the tinme of trial, Wite was entitled to
have the third statutory punishnent phase issue submtted to the
jury. Therefore, his claimclearly does not cone within Texas'

"right not recognized" exception to the requirenent that a

2Article 37.071 of the Texas Code of Crim nal Procedure is
cited above as it was in effect at the time of Wiite's trial. The
article has since been amended, see Vernon's Ann. Texas C.C. P. art.
37.071 (Supp. 1991).



def endant conply with procedural rules for preserving all eged error
for review. Cf. Black v. State, 816 S.W2d 350 (Tex. Crim App.
1991). The state courts' reliance on a procedural bar is
consistent wth state | aw

The district court correctly concluded that the procedura
default doctrine forecloses federal habeas review of this claim
because the state court rejected it on the basis of his failure to
conply with state procedural rules. The Texas Court of Crim nal
Appeal s in denying Wite's requested relief expressly adopted the
trial court's findings of fact and concl usi ons of I aw. Under these
ci rcunst ances, "federal habeas reviewis barred unl ess the prisoner
can denonstrate cause for the default and actual prejudice as a
result of the alleged violation of the federal |aw, or denonstrate
that failure to consider the clains will result in a fundanenta
m scarriage of justice." Coleman v. Thonpson, 501 U. S |, |
111 S. Ct. 2546, 2565, 115 L. Ed.2d 640, 669 (1991). White does not
all ege cause for his failure to conply with state procedural rules
for preserving error nor has he denonstrated that he was prejudiced
by the alleged constitutional violation.

We al so agree with the district court's alternative rejection
of this claim on the nerits.? The only evidence at trial

concerning mace was the testinony of Oficer Lynn that he was at

3 Although the trial court addressed the nerits of the federal
claimas an alternative basis for denying relief, federal habeas
review is nonetheless foreclosed by his "plain statenent" or
reliance on a state procedural bar. Harris v. Reed, 489 U S. 255,
264 n.10, 109 S. C. 1038, 1044 n.10, 103 L.Ed.2d 308, 318 n.10
(1989).



the scene of the crine a few mnutes after the shooting and saw a
smal | canister of what could have been mace in the hand of the
deceased. There was no evidence that the victi msprayed White with
mace or that White saw the canister in the victinms hand. [|ndeed,
Alge Spinks testified that he didn't see or hear his wife do
anyt hing before Wiite shot her. Spinks didn't see a canister of
mace in his wife's hand, wasn't blinded during the robbery, and
didn't snell anything unusual. Al t hough Wiite argues that the
tears in his eyes when he sat in the back seat of the police
vehicle foll ow ng his apprehensi on were caused by nace, there was
no evidence that he was crying as he ran fromthe scene or at the
time of his apprehension. Moreover, the evidence showed that Wite
was shot in the crotch during the scuffle with Spinks.

If the jury believed Wiite shot Ms. Spinks as a reflex after
she sprayed himwith mace, the jury was able to give effect to the
mtigating value of this perception. First, it could have given
effect to provocation by finding that ordinarily, absent such
provocation, Wite would be nonviolent. Such an understandi ng of
t he evi dence woul d support a negative response to the second i ssue
on future dangerousness. Also, if the jury believed Wite
di scharged the gun accidentally or by reflex action because he was
suffering fromthe caustic effect of nmace, as he now hypot hesi zes,

the jury could have responded to this evidence in tw additional

ways. The jury could have answered no" to the deliberateness
inquiry of the first punishnent phase issue. It could have also

determ ned at the guilt-innocence phase of the trial that Wiite had
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no intent to kill. In fact, Wiite's defense attorney made this
argunent to the jury at the guilt-innocence phase of the trial
The special issues submtted to the jury thus provi ded an adequate
vehicle for the jury to respond to the mtigating effect of the
al | eged provocation by the victim

2.

White al so argues that the Texas special issues did not allow
the jury to give effect to the mtigating aspect of his youth at
the time of the offense. At the tinme of the offense, Wiite was two
months away from his twentieth birthday. W agree with the
district court that this claimshould be rejected on the nerits.*
The first and second statutory puni shnent i ssues (on del i berat eness
and future dangerousness) provided a constitutionally adequate
vehicle by which the jury could give mtigating effect to Wite's
yout hful age. "To the extent that [a defendant's] crim nal conduct
was a product of his youth he was for that reason not only | ess
cul pabl e but, to the sane extent, also less likely to be dangerous
when no | onger young." Grahamv. Collins, 950 S.W2d 1009, 1031
(5th Gr. 1992) (en banc).

CONCLUSI ON

We conclude that White has not made a substantial show ng of
the denial of a federal right, Barefoot v. Estelle. W therefore
deny his application for certificate of probable cause. W also

conclude that he has failed to make a showing of a |ikelihood of

‘Al though this aspect of the Penry claim is arguably
procedurally barred, we do not rest our decision on this ground.
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substanti al chance of success on the nerits, Byrne v. Roener. W

therefore deny Wiite's application for a stay of execution.
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