IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2199

IN RE: DRESSER | NDUSTRI ES, | NC.

Petitioner.

Petition for Wit of Mandanmus to the
United States District Court for the Southern District of Texas

(  August 21, 1992 )
Before JOLLY, DAVIS, and SMTH, G rcuit Judges.
E. GRADY JOLLY, G rcuit Judge:

In this petition for a wit of mandanus, we determ ne whet her
alawfirmmy sue its own client, which it concurrently represents
in other matters. In a word, no; and nost certainly not here
where the notivation appears only to be the law firms self-
interest.! W therefore grant the wit, directing the district

judge to disqualify counsel.?

. Drill Bits was going to be a case that was
going to be active, big, protracted, the first
price fixing case that's cone al ong i n Houst on
in a long tine. | had nade sonewhat of a
reputation in that area, and | guess it's kind
of painful not to be able to play in the gane
anynore, . . .

Deposition of Stephen D. Susman

2The wit issued on March 31, 1992, immedi ately follow ng oral
argunent on the petition.



I
The material facts are undisputed. This petition arises from
a consolidated class action antitrust suit brought against

manuf acturers of oil well drill bits. Red Eaqgl e Resources et al.

v. Baker Hughes, et al., No. H91-627 (S.D. Tex.)("Drill Bits").

Dresser Industries, Inc., ("Dresser") is now a defendant in
Drill Bits, charged -- by its own | awers -- with conspiring to fix
the prices of drill bits and wth fraudulently concealing its
conduct. Stephen D. Susman, with his firm Susman Godfrey, is | ead
counsel for the plaintiff's conmttee. As | ead counsel, Susman
signed the anmended conplaint that |evied these charges against
Dresser, his firms own client.?3

Susman Godfrey concurrently represents Dresser in tw pending

|l awsuits. CPS International, Inc. v. Dresser Industries, Inc., No.

H 85-653 (S.D. Tex.)("CPS"), is the third suit brought by CPS
International, a conpany that clains Dresser forced it out of the
conpressor market in Saudi Arabi a. CPS International initially
sued Dresser for antitrust violations and tortious interference
with a contract. The antitrust claimhas been dism ssed, but the
tort claimis scheduled for trial. Susman Godfrey has represented
Dresser throughout these actions, which comenced in 1985. During

its defense of Dresser, Susman Godfrey | awers have had rel atively

The Drill Bits suit was a consolidation of several suits,
al though Dresser becane a defendant followng both the
consol i dati on and Susman' s appoi ntnent as plaintiffs' | ead counsel.




unfettered access to data concerning Dresser's nanagenent,
organi zati on, finances, and accounting practices. Susnman Godfrey's
| awers have engaged in privileged comrunications with Dresser's
i n-house counsel and officers in choosing antitrust defenses and
other litigation strategies. Susman Godfrey has al so, since 1990,

represented Dresser in Qullen Center, Inc., et al. v. WR Gay

Co., et al., acase involving asbestos in a Dresser building, which

is now set for trial in Texas state court.
On COctober 24 and Novenber 24, 1991, Susnman Codfrey | awers
wote Dresser informng it that Stephen Susman chaired the

plaintiffs' commttee in Drill Bits, that Dresser m ght be nmade a

Drill bits defendant, and that, if Dresser replaced Susnman Godfrey,
the firmwould assist in the transition to new counsel. Dr esser

chose not to dismss Susman Godfrey in CPS and Cullen Center.

Dresser was joined as a defendant in Drill Bits on Decenber 2,
1991. Dresser noved to disqualify Susman as plaintiffs' counsel on
Decenber 13. Both Dresser and Susman CGodfrey submtted affidavits
and depositions to the district court, which, after a hearing,
i ssued a detail ed opinion denying the notion.

The district court noted that Southern District |local rule 4B
provi des that the code of professional responsibility for | awers
practicing in that district is the Code of Responsibility of the
State Bar of Texas. Although the court further noted that other
district courts look to other codes in deciding notions to

disqualify, nevertheless, it concluded that "Dresser's notion to



disqualify Susman Godfrey is governed wholly by the Texas
Disciplinary Rules of Professional Conduct." The court then
focused on Texas Disciplinary Rule 1.06, which provides:

(b)...[E] xcept to the extent permtted i n paragraph (c),
a |awer shall not represent a person if the
representation of that person:

(1) involves a substantially related matter in which that
person's interests are materially and directly adverse to
the interests of another client of the |awer or the
lawer's firm or

(2) reasonably appears to be or becone adversely limted
by the lawer's or lawfirm s responsibilities to another
clie or to a third person or by the lawer's or |aw
flmﬂsow1uuaeﬁs

(c) Alawyer may represent a client in the circunmstances
described in (b) if:

(1) the lawyer reasonably believes the representation of
each client will not be materially affected; and

(2) each affected or potentially affected client consents
to such representation after full disclosure...

The district court described the Drill Bits conplaint as a

civil antitrust case, thus sonewhat softening Dresser's description
of it as an action for fraud or crimnal conduct. The court held,
"as a matter of law, that there exists no relationship, |egal or

factual, between the Cullen Center case and the Drill Bits

litigation," and that no simlarity between Drill Bits and the CPS
suits was nmaterial. The court concluded that "CGodfrey's
representation of the plaintiffs inthe Drill Bits litigation does
not reasonably appear to be or becone adversely limted by Susman

Godfrey's responsibilities to Dresser in the CPS and Cullen Center

cases," and accordingly denied the notion to disqualify. Finally,
the court denied perm ssive interlocutory appeal under 28 U S. C

§ 1292(b).



|1
Qur review is governed by the standard required to issue a
writ of mandanus, not the standard we would apply if this nmatter
were before us on direct appeal.* W will therefore grant the wit
only if the petitioner can showits right tothe wit is clear and

undi sputable. Allied Chem Corp. v. Daiflon, Inc. 449 U S. 33, 35.

(1980). Mandanus is appropriate "when the trial court has exceeded
its jurisdiction or has declined to exercise it, or when the trial
court has so clearly and indisputably abused its discretion as to

conpel pronpt intervention by the appellate court.” |Inre Chesson,

897 F.2d 156, 159 (5th Cir. 1990).

In evaluating a notion to disqualify, we interpret the
controlling ethical norns governing professional conduct as we
woul d any other source of |aw Wen the facts are undi sputed,
district courts enjoy no particul ar advant age over appell ate courts
in forrmulating ethical rules to govern notions to disqualify.

Wods v. Covington County Bank, 537 F.2d 804, 810 (5th Cr. 1976).

Thus, in the event an appropriate standard for disqualification is

based on a state's disciplinary rules, a court of appeals should

“The denial of a notion to disqualify counsel is not an
appeal abl e collateral order. Firestone Tire & Rubber Co. wv.
Risjord, 449 U S. 368 (1981). On appeal, the standard of review
for the grant or denial of a notion to disqualify would be for
abuse of discretion. In re Gopman, 531 F.2d 262 (5th Gr. 1976)
cert. denied Hobson v. United States, 459 U S. 906. Under | yi ng
determ nations would be reversed if findings of fact are clearly
erroneous, but the ethical standards applied would be "carefully
exam ned. " Brennan's, Inc. v. Brennan's Restaurants, Inc., 590
F.2d 168, 171 (5th Gr. 1979).




consider the district <court's interpretation of the state
disciplinary rules as aninterpretation of | aw, subject essentially
to de novo consideration. See Wods, 537 F.2d at 810; see also

Uni fi ed Sewerage Agency v. Jelco, Inc., 646 F.2d 1339, 1342, n.1

(9th Gir. 1981).
11
The district court clearly erred in holding that its |oca
rules, and thus the Texas rules, which it adopted, are the "sole"
authority governing a notion to disqualify. Mtions to disqualify
are substantive notions affecting the rights of the parties and are
determ ned by appl yi ng standards devel oped under federal |aw. See

Wods, 537 F.2d at 810; see also McCuin v. Texas Power & Light Co.,

714 F.2d 1255 (5th Gr. 1983)(conflict arising fromattorney-judge
relationship did not require attorney di squalification but judicial

recusal); Zylstra v. Safeway Stores, Inc., 578 F.2d 102 (5th Cr

1978) (notion to disqualify inextricably linked with notion to

certify class); Anerican Can Co. v. Gtrus Feed Co., 436 F.2d 1125

(5th Cr. 1971)(disqualification order reversed as contrary to
prevailing ethical principles).

The district court's authority to pronulgate local rules is
derived from 28 U.S.C. 8§ 2071, which allows the courts only to
adopt "rules for the conduct of their business.” Thus, although
the district court should determne rules for the conduct of

attorneys for the purpose of identifying conduct subject to



sanctions, its local rules alone cannot regulate the parties'
rights to counsel of their choice.
|V
We apply specific tests to notions to disqualify counsel in
circunmstances governed by statute or the Constitution.?® When
presented with a notion to disqualify counsel in a nore generic
civil case, however, we consider the notion governed by the ethi cal
rules announced by the national profession in the light of the
public interest and the litigants' rights. Wods, 537 at 810.

Brennan's Inc. v. Brennan's Restaurants, Inc., 590 F.2d 168, 171

(5th Gr. 1979). Qur source for the standards of the profession
has been the canons of ethics developed by the American Bar
Associ ation. W have applied particularly the requirenent of canon
5 that a |awyer exercise "independent professional judgnent on
behal f of the client” and the adnonition of canon 9 that |awers
shoul d "avoid even the appearance of inpropriety." Zylstra, 578
F.2d at 104.

Qur nost far-reaching application of the national standards of

attorney conduct to an attorney's obligation to avoid conflicts of

*Under 11 U.S.C. 88 327 and 328, a conflict of interest by an
attorney toward the debtor and a creditor can require di sgorgenent
of fees. See In re Hunble Place Joint Venture, 936 F.2d 814, 815
(5th Gr. 1991). There are al so wel | -devel oped st andar ds gover ni ng
when an attorney may represent crimnal defendants sinultaneously
W th co-defendants, see U S. v. Casiano, 929 F.2d 1046, 1051, et
seq. (5th Gr. 1991), or followng the representation of a
gover nnment w tness. US v. Mrtinez, 630 F.2d 361 (5th Cr.
1980) .




interest is Wods v. Covington County Bank, 537 F.2d 804 (5th Cr

1976) (attorney in arny reserve not barred from privately
representing clients in securities matters he had investigated
while on active duty). W held in Wods that standards such as the
ABA canons are useful guides but are not controlling 1in
adj udi cating such notions. 1d.°® The considerations we relied upon
in Wods were whether a conflict has (1) the appearance of
inpropriety in general, or (2) a possibility that a specific
inpropriety will occur, and (3) the likelihood of public suspicion
fromthe inpropriety outweighs any social interests which wll be
served by the |lawer's continued participation in the case. 537
F.2d at 812-813.

W applied the Wods standard to conflicts based on

representation against a fornmer client in WIlson P. Abraham

Construction Corp. v. Arnto Steel Corp., 559 F.2d 250 (5th Gr.

1977)7 and Brennan's Inc. v. Brennan's Restaurants, Inc., 590 F. 2d

168 (5th Cr. 1979). Under the test developed in those cases, a
| awyer woul d be disqualified if he sued a forner client in a matter
substantially related to the representation of the forner client.

Wlson P. Abraham 559 F.2d at 252. The forner client did not have

The sanme approach is, incidentally, taken by the Texas
courts. See Spears v. Fourth Court of Appeals, 797 S. W 2d 654, 656
(Tex. 1990).

‘St ephen Susman was the |awer who was barred in Abraham
Construction Corp. fromrepresenting a client in a suit against a
former client.




to showthat privileged information was made actually avail abl e for
use in the later case. Brennan's 590 F.2d at 172.

In Whods, WIson Abraham and Brennan's, we applied national

norms of attorney conduct to a conflict arising after the
attorney's prior representati on had been concl uded. Now, however,
we are confronted with our first case arising out of concurrent
representation, in which the attorney sues a client whom he
represents on anot her pending matter. W thus consider the problem
of concurrent representation under our framework in Wods as
tailored to apply to the facts arising from concurrent
representation.
W turn, then, to the current national standards of |ega

ethics to first consider whether this dual representation anounts
to inpropriety. Nei t her the ABA Mdel Rules of Professional

Conduct® nor the Code of Professional Responsibility® allows an

8ABA Model Rul e of Professional Conduct 1.7 provides:

(a) A lawer shall not represent a client if the
representation of that client will be directly adverse to
anot her client unless:

(1) the |lawer reasonably believes the representation
W Il not adversely affect the relationship with the other
client; and

(2) each client consents after consultation.

(b) A lawer shall not represent a client if the
representation of that client may be materially limted
by the lawer's responsibilities to another client

unl ess:
(1) the |lawer reasonably believes the representation
w Il not be adversely affected; and

(2) the client consents after consultation.

Forty-five states now foll ow the Mddel Rules with sone anendnents.



attorney to bring a suit against a client without its consent.

ABA/ BNA Lawyer' ©Manual On Prof essional Conduct 01:3 (1992 update).
Qur cases based on the | anguage of the Mbdel Code are not greatly
altered by the states' change to the Mddel Rules. W consider both
to be effective pronouncenents of the standards generally accepted
by the profession.

The ABA Mbdel Code of Professional Responsibility
Et hi cal Consi deration 5-2 provides:

A | awyer should not accept proffered enploynment if his
personal interest or desires wll, or there is a
reasonabl e probability that they will, affect adversely
the advice to be given or services to be rendered the
prospective client. After accepting enploynent, al awer
carefully should refrain from ... assumng a position
that would tend to nmake his judgnent |ess protective of
the interests of his client.

Et hi cal Consideration 5-19 provides:

A lawer may represent several clients whose interests
are not actually or potentially differing. .....
Regardl ess of the belief of alawer that he may properly
represent multiple clients, he nust defer to a client who
hol ds the contrary view and wi thdraw fromrepresentation
of that client.

1The agreenent between the Code and Rules on this point is
made obvious in the practice guide of the ABA/BNA Lawer's Mnual
On Professional Conduct, which discusses the obligations of a
| awyer under both the ABA rules and code. The practice guide
describes a bar to a nonconsensual representation adverse to the
client:

Al awyer may not represent one client whose interests are
adverse to those of another current client of the
| awer's even if the two representations are unrel ated,
unl ess the clients consent and the | awyer believes he or
she is able to represent each client w thout adversely
affecting the other. Courts and ethics panels generally
take a broad view of this restriction, and a specific
adverse effect probably wll not have to be shown. Al

that need be present is that one lawer is or firmis
representing two clients, eveninunrelated matters, with

-10-



This position is also taken by the Anerican Law Institute inits

drafts of the Restatenent of the Law Governing Lawers. !

Unquestionably, the national standards of attorney conduct forbid
a lawer frombringing a suit against a current client wthout the

consent of both clients.?® Susman's conduct violates all of these

potentially conflicting interests.

ABA/BNA Lawer's Manual On Professional Conduct, 51:101 (1990
supp. ) .

1The nost recent draft of The Restatenent of the Law Governing
Lawyers forbids a lawer from suing a client in another case
w thout all parties' consent. Restatenent (Third) Lawers 8 209
(tent. draft No.4, 1991). In the coments to this draft, the
reporter notes

A lawer's representation of Client A may require the
|awer to file alawsuit against Cient Bwhomthe | awer
represents in an unrelated matter. It m ght seemthat no
conflict of interest is presented by such a case if
Client Bis represented in Cient A's suit by a | awer
unaffiliated with the awer for Client A .... However,
the lawer has a duty of loyalty to the client being
sued, and the client on whose behalf suit is filed m ght
fear that the | awyer woul d pursue that client's case | ess
effectively out of deference to the other client. ...
Because what is at stake is the lawer's loyalty, the
rule should be applied so as to mnimze the inpact on
the choice of counsel by the affected clients.

Restatenent (Third) Lawers 8 209, com d, p. 114 (tent. draft No.
4, 1991).

256 note that there is a limted utility to seeking the
consent of the client in a class action. In class actions, the
court nust independently determ ne whether the | awyer for the cl ass
can fairly represent all of the nenbers of the class, and a
| awyer's conflicts wwth the defense may forbi d such representati on.
In Doe v. A Corporation, 709 F.2d 1043 (5th Cr. 1983), we held
that a | awyer could not represent a class against his fornmer client
even though he could represent hinself as a class nenber, because
the client could nove to prevent the lawer from revealing
privileged information, to the detrinent of the class as a whole.

-11-



standards -- unless excused or justified under exceptional
ci rcunst ances not present here.

Exceptional circunstances my sonetines nean that what is
ordinarily a clear inpropriety wll not, always and inevitably,
determne a conflicts case. Wthin the framework we announced in
Wods, Susman, for exanple, m ght have been able to continue his
dual representation if he could have shown sone social interest to
be served by his representation that would outweigh the public
perception of his inpropriety.?® Susnman, however, can present no
such reason. There is no suggestion that other |awers could not
ably performhis offices for the plaintiffs, nor is there any basis
for a suggestion of any societal or professional interest to be
served. This fact suggests a rule of thunb for use in future

nmotions for disqualification based on concurrent representation:

In any event, Susman's clients have not consented.

B3\We found above that the Texas rules of discipline do not
control a notion to disqualify in federal court. W are m ndful
however, that the Texas rules' allowance of sonme concurrent
representation is based, in part, on a concern that concurrent
representati on may be necessary either to prevent a | arge conpany,
such as Dresser, from nonopolizing the lawers of an area or to
assure that certain classes of unpopular <clients receive
representation. Al t hough we do not now reach the matter, our
consideration of social benefit to offset the appearance of
inpropriety mght allow such a representation if the bal ance
clearly and unequi vocally favored all owi ng such representation to
further the ends of justice.

We bel i eve, noreover, that the Texas rules are drawn to all ow
concurrent representation as the exception and not the rule. Even
if the Texas rules had applied, no special circunstances being
present here, Texas rule 1.06's prohibition of representation of
potentially adverse i nterests woul d have barred the representati on.

-12-



However a |lawer's notives nmay be clothed, if the sole reason for
sui ng hi s own client IS t he | awyer's self-interest,
di squalification should be granted.

\%

We find, therefore, that Dresser's right to the grant of its
nmotion to disqualify counsel is clear and i ndi sputable. W further
find that the district court clearly and indisputably abused its
discretion in failing to grant the notion. W have thus granted
the petition and have issued the wit of mandanus, directing the
United States District Court for the Southern District of Texas to
enter an order disqualifying Stephen D. Susman and Susman Godfrey

fromcontinuing as counsel tothe plaintiffs in Red Eagl e Resources

et al. v. Baker Hughes, et al., No. H 91-627.

VWRI T GRANTED.

1This result accords with the approach of other circuits,
whi ch have simlarly found concurrent representation to be grossly
di sfavored. See, e.g., International Business Machines Corp. v.
Levin, 579 F.2d 271 (3d Gr. 1978)(antitrust plaintiff firm
disqualified from suing conpany for which it was on retainer);
Cnema 5, Ltd. v. G nerama, Inc. (2d Gr. 1976) (antitrust plaintiff
counsel's representation while firm was counsel in an unrel ated
antitrust case was prinma facie inproper); EEOC v. Oson H Gyqi
Co., Inc., 749 F. 2d 620 (10th Cr. 1984)(attorney disqualified from
defending enployer in sex discrimnation suit by enployee
represented in state annul nent proceeding).
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