UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-2113
Summary Cal endar

In the Matter of:
WOOD F. JONES and MARY JONES,

Debt or s,
WOOD F. JONES and MARY JONES,
Appel | ant s,
VERSUS
W J. SERVICES, [|NC.,
Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

(August 21, 1992)
Bef ore JONES, DUHE, and WENER, Circuit Judges.
DUHE, Circuit Judge:

This appeal requires us to decide whether the district court
abused its discretion in denying the Appellants' notion for relief
from judgnent under Federal Rule of G vil Procedure 60(b)(6).
Because we find no abuse of discretion even when t he new procedur al

rules are applied, we affirm

Wod F. and Mary Jones, along with their business WJ.

Services, Inc., have been debtors in a Chapter 11 bankruptcy



pr oceedi ng. The bankruptcy court appointed trustees for the
debtors, who sued the Commercial State Bank of El Canpo and ot hers
on lender liability theories. The case was settled to the
satisfaction of the trustees but not of the Joneses. After the
bankruptcy court approved the settlenent, the Joneses appealed to
the district court.

In an order entered into the docket on June 10, 1991, the
district court affirnmed the bankruptcy court. The clerk of the
district court nmmiled notices to counsel, but the Appellants'
counsel had noved his office, and the Postal Service returned his
notice to the clerk. According to their affidavits, however, the
Appel lants and their counsel did not rely solely on receiving
notice fromthe clerk. They "routinely and periodically checked
the docket sheet to determ ne whether an order resolving the
consol i dat ed appeal s had been entered.” 1 R 162-63. Accordingto
the Appellants' argunent, they failed to see the entry of the order
because it was entered on the reverse of the first page of the
docket sheet instead of on a separate sheet.

The Appel |l ants di scovered that an order had been entered when
the district judge referred to the order while on the bench in a
rel ated proceedi ng that took pl ace August 15, 1991. The Appellants
wanted to appeal the order, but the tinme for appeal, or to request
an enl argenent of tine to appeal, had already expired. See Fed. R
App. P. 4(a)(1l), (5. On Septenber 5, 1991, therefore, they filed
a Motion to Set Aside Order Pursuant to Fed. R Cv. P. 60(b).

The district court denied the notion, and the Joneses have properly



appeal ed the deni al .
1.

In their claimfor relief under Rule 60(b), the Appellants
rely primarily on the fact that the entry of affirmance is on the
reverse of the docket sheet instead of on a separate sheet. They
al so argued that the clerk was negligent because he failed to take
further steps once the first notice was returned by the Posta
Servi ce. These facts do not help the Appellants under the
applicable | aw.

The interplay of several procedural rules determ nes the
outcone of this case. The Appellants have cast their clai munder
Rul e 60(b)(6), which states that "the court nmay relieve a party or
a party's legal representative from a final judgnent, order, or
proceedi ng for [several enunerated reasons] or (6) any other reason
justifying relief from the operation of the judgnent." Fed. R
Cv. P. 60(b)(6). Wiether to grant such relief rests within the
discretion of the district court. "It is not enough that the
granting of relief m ght have been perm ssi bl e, or even warrant ed- -
deni al nmust have been so unwarranted as to constitute an abuse of

discretion." Crutcher v. Aetna Life Ins. Co., 746 F.2d 1076, 1082

(5th Gr. 1984). The scope of our review, therefore, 1is
constrai ned.

The district court had to consider several factors in
exercising its discretion. First, the record is bereft of any
i ndication that counsel conplied with the local rule requiring

attorneys to provide the clerk with witten notice of a change of



address. See S.D. Tex. R 2.F. This default by counsel in turn
frustrated Rule 77(d), which directs the clerk to send notice to
counsel

Rul e 77(d) now provi des:

| medi ately upon the entry of an order or judgnment the clerk
shall serve a notice of the entry by mail in the manner
provided for in Rule 5 upon each party who is not in default
for failure to appear, and shall nake a note in the docket of
the mailing. Any party may in addition serve a notice of such
entry in the manner provided in Rule 5 for the service of
papers. Lack of notice of the entry by the clerk does not
affect the tine to appeal or relieve or authorize the court to
relieve a party for failure to appeal within the tine all owed,
except as permtted in Rule 4(a) of the Federal Rules of
Appel | ate Procedure.

Fed. R CGv. P. 77(d). Appellate Rule 4(a) now provides in
rel evant part:

The district court, if it finds (a) that a party entitled to

notice of entry of a judgnent or order did not receive such

notice fromthe clerk or any party within 21 days of its entry

and (b) that no party would be prejudiced, may, upon notion

filed within 180 days of entry of the judgnent or order or

within 7 days of recei pt of such notice, whichever is earlier,

reopen the tine for appeal for a period of 14 days fromthe

date of entry of the order reopening the tine for appeal.
Fed. R App. P. 4(a)(6).

These versions of the rules are relatively new. The Suprene
Court ordered that the new version of Rule 77(d) "shall take effect
on Decenber 1, 1991, and shall govern all proceedings in civil
actions thereafter comenced and, insofar as just and practicable,
all proceedings in civil actions then pending."* Simlarly, the

new version of Rule 4(a) "shall take effect on Decenber 1, 1991,

! This order, which is dated April 30, 1991, is reproduced in the
first part of the interi mvolunme 111 of the Suprene Court reporter,
at page 813, in the material preceding the opinions of the Court.

4



and shall govern all proceedings in appellate cases thereafter
comenced and, insofar as practicable, all proceedings in appellate
cases then pending."?

The Appellants filed their notion and the Appel | ees responded
before Decenber 1, 1991, but the district court rendered its
decision after that date. The notice of appeal which comenced t he
i nstant appell ate case, of course, was also filed after that date.
We concl ude that the new version of Rule 4(a) applies to this case
because it is an "appellate case[] . . . comenced" after Decenber
1, 1991. W also believe that it is "just and practicable" to
apply the new version of Rule 77(d) to this case, a civil action
pendi ng before Decenber 1. This conclusion accords with the
general rule that courts apply procedural rules as they exist at
the tinme of decision, as long as no manifest injustice results.

See Belser v. St. Paul Fire & Marine Ins. Co., No. 91-3902, slip

op. 5676, at 5679 (5th Cr. July 9, 1992). No manifest injustice
can result in this case because the Appel |l ants cannot prevail under
either the old or the new versions, even though the new ones are
nmore favorable to litigants who have not received notice of a
district court order or judgnent.

This Court has interpreted the old version of Rule 77(d)
strictly. See Wlson v. Atwood G oup, 725 F.2d 255 (5th Gir.) (en

banc), cert. dism ssed, 468 U S. 1222 (1984). Under the exacting

rule in Wlson, the Appellants could not prevail. Wlson and

2 This order, which is dated April 30, 1991, is reproduced in the
first part of the interi mvolunme 111 of the Suprene Court reporter,
at page 1011, in the material preceding the opinions of the Court.
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decisions like it, however, pronpted a revision in the rules in
order "to permt district courts to ease strict sanctions now
i nposed on appellants whose notices of appeal are filed late
because of their failure to receive notice of entry of a judgnent."
Fed. R Cv. P. 77(d) advisory committee note (1991 anendnent)
(citing Wlson and other cases). The revision of Rule 4(a) was
nmotivated by the sane idea. 1d.; Fed. R App. P. 4(a)(6) advisory
commttee note (1991 anendnent). The continuing viability of
Wlson, on which the Appellees rely heavily, is now subject to
guesti on.

Neverthel ess, the Appellants have failed to neet the
requi renents of the new rules. Rule 4(a)(6) allows the district
court to grant relief if the specified requirenents are satisfied,
but the rule does not require the district court to grant the
relief, evenif the requirenents are net. The abuse of discretion
standard therefore continues to apply under the new rules.
Furthernore, the Appellees argued before the district court, as
they argue before this Court, that the relief would prejudice them
in contravention of Rule 4(a)(6)(b), and the Appellants' notion
under Rule 60(b) did not neet the tinme requirenents of the new
rul e.

In sum the district court, when deci di ng whether to grant the
Appel lants relief under Rule 60(b), was faced with the foll ow ng
facts: First, the clerk had mailed notice to the Appellants'
counsel, but the notice was not received because counsel failed to

followthe local rule requiring himto informthe clerk in witing



of his change of address. Second, affidavits stated that
Appel lants and their counsel checked the docket sheet, but they
failed to notice the entry of the district court order because it
was noted on the reverse of the first page i nstead of on a separate
page. This nethod of entry nmay be atypical but it is hardly
unique. Finally, under the rules of civil and appell ate procedure,
as anended effective after the Appellants' notion and the
Appel | ees' responses thereto but before rendition of the district
court decision, the Appellants could not have gained relief. In
light of these facts, we cannot say that the district court abused
its discretion in denying the Appellants' notion.
L1l

For the foregoi ng reasons, the judgnent of the district court

AFFI RVED.



