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GOLDBERG, Circuit Judge:

Joe Evbuomman appeals his sentence for one count of credit
card fraud. Finding that the district court msapplied U S S.G §
1B1.3 in cal cul ati ng Evbuomnan' s sentence, we remand this case for

resent enci ng.

* Judge Garwood participated in the oral argunent of this case but
subsequently thereto recused hinself. Accordingly, he did not
participate in this decision. The case is being decided by a
qguorum 28 U.S.C. 46(d).



BACKGROUND and PROCEEDI NGS BELOW

Evbuomwan pled guilty to one count of credit card fraud, in
violation of 18 U.S.C. § 1341, for obtaining an Exxon credit card
under a fal se nane. Evbuomwan was sentenced to ei ghteen nonths in
custody plus two years of supervised rel ease.

The total loss attributable to Evbuomman's credit card fraud,
the of fense to which Evbuomman pled guilty, was $1,500. However,
the trial court calculated Evbuomman's sentence using a base
of fense |l evel of $90,471. The district court reached the $90, 471
figure by applying 8 1Bl1.3 of the Federal Sentencing Cuidelines,
under which a defendant's base offense level may be adjusted to
account for the "reasonably foreseeable acts" of others taken in

the "furtherance of a jointly undertaken crimnal activity."

O the $90,471, at |least $66,000 is attributable to |osses
arising fromthe "Bite El ectroni cs" check fraud schene perpetrated
agai nst the NCNB Bank by M chael Aakhideno and Mark Dorenuma.
Aakhi deno and Dorenunma opened a checking account at the NCNB Bank
under the nanme of "Bite Electronics,” and wote checks on that
account to pay off fraudulently obtained credit cards. Evbuomian
was never charged with participating in this check fraud schene or
wth obtaining the credit cards paid off with the NCNB checks.

Evbuomwan' s appeal chall enges the district court's application
of 8§ 1B1.3 in calculating Evbuommvan's base offense |evel.
Specifically, Evbuomwan contends that the district court erred by

including the losses incurred by the NCNB bank as a result of the



Bite Electronics check fraud schenme in Evbuomwan's base offense
|l evel. A "sentence inposed as a result of an incorrect application
of the sentencing guidelines nust be reversed even if reasonable.™

US Vv. Mjia-Orosco, 867 F.2d 216, 218 (5th Cr. 1989) cert. den.

492 U.S. 924 (1989).

ANALYSI S
Under U . S.S.G § 1B1.3, effective at the date of Evbuomwan's
sentencing in August 1992, a defendant's base offense |evel could
be adjusted on the basis of "all acts and om ssions conmtted or

aided by the defendant, or for which the defendant would be

ot herwi se accountable.” The commentary clarified when a def endant
woul d be "ot herwi se accountabl e:"

In the case of crimnal activity undertaken in concert
w th others, whether or not charged as a conspiracy, the
conduct for which the defendant 'would be otherw se
account abl e’ also includes conduct of others in
furtherance of the execution of the jointly-undertaken
crimnal activity that was reasonably foreseeabl e by the
def endant . Because a count nmay be broadly worded and
include the conduct of nmany participants over a
substantial period of tinme, the scope of the jointly-
undertaken crimnal activity, and hence the relevant
conduct, is not necessarily the sanme for every
participant. Were it is established that the conduct
was neither wthin the scope of the defendant's
agreenent, nor was reasonably foreseeable in connection
wth the crimnal activity the defendant agreed to
jointly undertake, such conduct is not included in
establishing the defendant's offense |evel under this
guideline. US.S.G § 1Bl1.3, Application Note 1

Under 8 1B1.3, to hold Evbuomwan accountable for the | osses
arising out of the Bite Electronics check fraud schene, the
governnment nust prove that: (1) the Bite Electronics check fraud
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schene was within the scope of Evbuomwan's agreenent to jointly-
undertake crimnal activities with Aakhi deno and Dorenunma, and (2)
that the <check fraud schene was reasonably foreseeable to
Evbuomaan. Wiile the district court found that Aakhideno and
Dorenuma's participation in the check fraud schene was reasonably
foreseeable to Evbuommvan, the |lower court did not address the
question of whether the Bite Electronics check fraud schene was
wthin the scope of Evbuomwan's agreenent to jointly undertake
crimnal activities with Aakhi deno and Dorenuma, or even whet her
Evbuomnan agreed to jointly undertake any crimnal activities with
Aakhi deno and Dor enuna.

The governnent's Pre-Sentence Report ("PSR') stated that "the
total loss attributable to the defendant's involvenent in the
instant offense is $90,471." On the basis of this figure, the PSR
recommended a sentence increase on the basis of a |oss exceeding
$70, 000. Evbuomwan filed an objection to the PSR s conputation of
the amount of loss, claimng that nuch of the alleged |oss arose
fromthe fraudul ent acts of third parties with whomEvbuomvan never
agreed to jointly undertake crimnal activities. The governnent
responded to Evbuomwan's objection in an Addendumto the PSR The
response stated in part:

The U. S. Secret Service Agents determ ned that the |oss

cause by Mark Dorenunma was approximately $ 90,471. Even

t hough t he def endant m ght not have had actual know edge

t hat Co- of fender Dorenuma was so extensively involved in

mail fraud and credit card fraud, it is reasonably

foreseeabl e that the defendant would at | east 'suspect’

that his associate Dorenuma was involved in the sane

crimnal activity that the defendant and the other two

co-of fenders were involved in. As stated in US. S.G 8§

1B1.3 Application Note 1, in the case of crimnal
4



activity undertaken in concert with others, whether or
not charged as a conspiracy, the conduct for which the
def endant ' woul d be ot herwi se accountabl e’ al so i ncl udes
conduct of others in furtherance of the execution of the
jointly undertaken crimnal activity that was reasonably
foreseeabl e by the defendant.

Significantly, while the PSR Addendum found that it was
reasonably foreseeable "that the defendant would at |[east

' suspect Dorenuma's activity, the PSR Addendumdi d not cl ai mt hat

Evbuomwan agreed to jointly undertake any crimnal actions with

Dor enuna.

At the sentencing hearing, Evbuomwan again objected to the
PSR s calculation of his base offense level, claimng that the
gover nnent had produced no evi dence showi ng that Evbuomnan agreed
to jointly wundertake crimnal activities wth Aakhideno or
Dorenuna. At the close of the hearing, the district court decided
to cal cul ate Evbuomman's sentence using the base offense |eve
recomended in the PSR, expl aining:

| believe that it was reasonably foreseeabl e when you got

all these interconnected itens of evidence, | don't have

any question in ny mnd that these individuals each knew
that the others were up to sonething they weren't suppose

to be up to and | think he's responsible under the
gui del i nes. So I'm going to adopt and accept the
findings contained in the probation report as well as the
addendum

The district court's analysis repeats the error conmtted by
the governnment inits AddendumPSR VWhile finding that the acts of
Aakhi deno and Dorenuna were reasonably foreseeable to Evbuomnan,
the court never considered whether Evbuomman agreed to jointly
undertake crimnal acts with Dorenuma and Aakhi deno, and whet her
the Bite El ectronics check fraud schene was within the scope of any
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such agreenent.
The Commentary to 8 1B1.3 dictates that a defendant can be

sent enced on the basis of the "conduct of others in furtherance of

t he execution of the jointly-undertaken crinmnal activity" that was

reasonably foreseeable by the defendant. Application Note 1. The
Comrent ary enphasi zes that if "it is established that the conduct
was [not] within the scope of the defendant's agreenent . . . such
conduct is not included in establishing the defendant's offense
| evel under this guideline." |d.

The revi sed Sentenci ng Gui del i nes, effective Novenber 1, 1992,
clarify the requirenents for sentence enhancenent under 8§ 1Bl1. 3 and
describe a situation analogous to the case at hand in exanple
nunber (5):

Def endant O knows about her boyfriend' s ongoing drug-

trafficking activity, but agrees to participate on only

one occasion by nmaking a delivery for himat his request

when he was ill. Def endant O is accountable under [8§

1B1.3] for the drug quantity involved on that one

occasion. Defendant Ois not accountable for the other

drug sal es mad by her boyfriend because those sales were

not in furtherance of her jointly undertaken crim nal

activity (i.e., the one delivery).!?

The above exanple illustrates that the nere know edge that

crimnal activity is taking place is not enough for sentence

1 The revised guidelines are not applicable to the
def endant. However, as we explained in United States v.
Agui | era-Zapata, 901 F.2d 1209, 1213 (5th Cr. 1990), if an
amendnent

was intended only to clarify Section 1Bl.3's

application and, therefore, inplicitly was not intended

to make any substantive changes to it or its

comentary, we may consider the anended | anguage of

Application Note 1 to Section 1Bl1.3 even though it was

not effective at the tinme of the conm ssion of the

of fense in question.




enhancenment under 8 1B1.3. The rul e does not hol d account abl e any
person who reasonably suspects that crimnal activity is taking
pl ace, regardless of their own involvenent. To hold a defendant
accountable for the crine of a third person, the governnent nust
establish that the defendant agreed to jointly undertake crim nal
activities wwth the third person, and that the particular crine was
within the scope of that agreenent.

A finding that Evbuomwan agreed to jointly undertake cri m nal
activities with Aakhideno and Dorenuma, and that the Bite
El ectronics schene was wthin the scope of that agreenent, is an
absol ute prerequisite to cal cul ati ng Evbuomvan' s base of f ense | evel
on the basis of the loss arising fromthe Bite El ectronics schene.
| f Evbuomnan di d not agree to jointly undertake crimnal activities
wi t h Aakhi deno and Dorenuma, or if the Bite El ectronics check fraud
schene was not in the scope of Evbuomman's agreenent, the
governnent and |l ower court's findings that the check fraud schene
was reasonably foreseeable is sinply irrelevant. The appropriate
application of 8 1B1.3 requires giving tenporal primcy to the
determ nation of whether a defendant has agreed to jointly
undertake a crimnal activity. |f the defendant has not joined the
crimnal activity, it does not matter that he could have foreseen
the crimnal act. The reasonably foreseeabl e standard applies only
after it is shown that a jointly undertaken activity has taken
pl ace.

In U S. v. Rivera, 898 F.2d 442 (5th Gr. 1990), the district

court, in calculating the defendant's base offense |evel, adopted



the governnent's pre-sentence report's inclusion of quantities of
heroin attributable to the defendant's co-defendants. On appeal,
t he def endant argued that the district court erred in adopting the
pre-sentence report because the record contained no "factual
finding that Rivera was part of a jointly-undertaken schene to
distribute heroin with any of his co-defendants.” 1d. at 446. W
remanded the case to the district court for resentencing,
explaining that "in the absence of a joint undertaking or plan, the
quantities of heroin distributed by persons other than Rivera
should not have been included in the calculation of his base

offense level." |d. See also U S. v. Mr, 903 F.2d 825 (5th Cr

1990) (remanded for resentenci ng because there was "no findi ng that
t he conduct of the other persons naned in the indictnment was within
the scope of [defendant's] agreenent").

The governnent concedes that the trial court never ruled on
whet her Evbuommvan agreed to jointly undertake the rel evant crim nal
activity, but argues that this ruling is inplicit in the tria
court's adoption of the governnent's Addendum PSR. Unfortunately,
t he Addendum PSR al so does not make a finding that Evbuomnan agr eed
to jointly undertake the crimnal activity. The gover nnment
maintains that this finding is inplicit in the fact that the
Addendum PSR correctly recites § 1B1.3 after stating its
concl usion. W cannot assune that the trial court conplied with §
1B1.3 by making an inplicit ruling on the basis of the Addendum
PSR s inplicit finding. W do not tolerate inferences based on

inferences. W remand this case for an explicit ruling on whether



Evbuomwan agreed to jointly undertake any crimnal activity with
Dorenunma and Aakhi deno, and if Evbuomwan did agree, whether the
Bite Electronics check fraud schenme was within the scope of that

agreenent .

CONCLUSI ON
For the foregoing reasons we VACATE Evbuomwan's sentence and
REMAND t his case to the district court for resentencing consi stent

with this opinion.



