IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 92-9083
UNI TED STATES OF AMERI CA, Pl ai ntiff-Appell ee,
ver sus
TI MOTHY WAYNE SHANNCN, Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas

May 4, 1994

Before POLITZ, Chief Judge, GARWOOD, Circuit Judge, and PARKER,
District Judge.

ROBERT M PARKER, District Judge:

Ti not hy Wayne Shannon was convicted by a jury of arnmed bank
robbery, using a firearmduring and in relation to a federal crine
of violence, and possession of a firearmby a convicted felon. He
was sentenced to a total of 562 nonths in prison. Shannon appeal s
the conviction on four grounds: 1) evidence of the invol venent of
a firearmwas not sufficient to support the convictions in counts
1, 2, and 3; 2) the district court abused its discretion in
refusing to suppress evidence and statenents from an allegedly
unconstitutional, warrantless entry of a notel room 3) the
district court's statenents to a venireman deprived him of an

inpartial jury; and 4) the district court abused its discretionin

Chi ef Judge of the Eastern District of Texas, sitting by
desi gnati on.



refusing to allow a collateral challenge to a prior state
conviction at sentencing. W AFFI RV
FACTS AND PROCEDURAL HI STORY

On January 24, 1992, Patrick Shannon, brother of Ti nothy Wayne
Shannon ( Shannon), purchased a Jennings .22 caliber sem -automatic
pi st ol whi ch Shannon admtted to stealing, and whi ch t he Gover nnent
introduced at trial as Exhibit HG1. On January 31, 1992, Shannon
entered First Glbralter Bank in Richardson, Texas, approached
Johnni e Moore (More), a drive-thru window teller, demanded noney
and drew a gun. Mbore described the gun as bei ng short, silver and
"l'tke a cigarette lighter." Shannon then demanded the drawer
contents from adjacent teller Rebecca Cruz (Cruz). Cruz later
identified Shannon at trial as the bank robber, although she was
unabl e to pick out Shannon froma spread of photos shown to her by
the FBI, and testified that the bank robber had a gun that appeared
to be or was the gun introduced by the Governnent as Exhibit HG 1.
Wi | e Shannon was addressing Cruz, Moore prepared bait noney with
an expl odi ng dye pack, pulling the clip which activated the bank's
surveill ance canera. Cruz al so activated the canera. Shannon |eft
t he bank wi th approxi mately $3, 100. 00.

Shannon's probation officer, Elizabeth Epie, whom he visited
on January 31, testified at trial that Shannon was the person
phot ogr aphed by the surveillance canera, and that he was wearing
t he sanme cl ot hes she had seen himin at their visit. Randall Riley
(Riley), and acquai ntance of Shannon, also identified himas the

person in the surveillance canera photographs.



Rene Pieper (Pieper) was driving near the First Glbralter
Bank when she observed a brown older nodel car with the engine
running in an alley near the bank. The driver of the car was
Charl es Morse (Morse). Pieper testified that she saw Shannon run
fromthe bank into the path of her car. Then she saw the brown car
pull out with Shannon in the front passenger seat. She foll owed
the car and wote down the license plate nunbers, returned to the
bank, and reported what she saw to the police.

Morse testified that he took Shannon to Mrse's house and
|ater to Room 140 at a Days Inn in Garland, Texas, where they
attenpted to wash out the dye on the noney with various chem cal s.
Morse did not see Shannon with a gun on January 31, but did see him
in possession of a .22 sem-automatic pistol on a previous
occasion, and that the pistol he saw was simlar to the
Governnent's Exhibit HG 1.

On February 5, 1992, FBI Agent Mles Burden filed a crimna
conpl ai nt agai nst Shannon, and an arrest warrant was issued
chargi ng Shannon with the January 31 robbery of First Gl bralter
Bank.

On February 6, 1992, Shannon was driving around in his car
wth R ley when Shannon exited the car and entered the Lake
Hi ghl ands Branch of Bank One in Dallas, Texas. He approached Susan
Krenpl, ateller at the drive-thru w ndow and | obby w ndow, showed
her a silver gun and demanded noney. Krenpl gave him bait noney
containing a tracking device. She later identified Shannon as the

robber and also identified the bait noney Ilist. Anot her teller



activated the surveillance canera, but Shannon passed under the
canera before it was activated. He returned to the car wth
approximately $2,900.00 in cash and a gun that resenbled the
Governnent's Exhibit HG1. He told R ley he had robbed the bank.
Shannon drove to the Jupiter Inn Mdtel, parked his car across
the street, and he and Riley went to Room 210, which was rented by
Robert Reid (Reid). Shannon placed the gun under the mattress and
tried to shave off his nustache. An El ectronic Tracking System
(ETS) unit tracked the signal fromthe tracker device place with
the bait noney to the Jupiter Inn Mdtel. Wth the hand-held ETS
unit, police officers tracked the signal to Room 211. Believing
that the robber was in Room 211, the officers decided to clear the
occupants in the surrounding roons in case the incident led to an
exchange of gunfire. They knocked on Room210; the door cane open,
and t hey observed Shannon, R ley, and Reid sitting on the bed.
Dallas Police Oficer Marvin Swafford (Swafford) noticed that
all three nen fit the description of the suspect. He asked the nen
to step out of the room As Shannon wal ked past the officer
carrying the ETS unit, the signal "went directly" to one of
Shannon's boots. The officers searched the boot and di scovered the
bait noney and tracking device. Al three nen were arrested and
given their Mranda warnings. Shannon told Swafford that R |l ey and
Reid did not participate in the bank robbery, and that he acted
alone. Believing that the ETS unit was a netal detector, he told
the officers that the gun was under the mattress in the notel room

The officers then entered the roomand retrieved the gun fromunder



the mattress.

On February 26, 1992, Shannon was charged in a six-count
indictment with arned bank robbery, 18 U S.C. 8§ 2113(a) and (d)
(Counts 1 and 4), using a firearm during and in relation to a
federal crinme of violence, 18 U S.C. 8 924(c)(1) (Counts 2 and 5),
and possession of a firearm by a convicted felon, 18 U S C 8§
922(g) (1) (Counts 3 and 6). Shannon pleaded not guilty on all
counts and proceeded to trial before a jury. Prior to trial
Shannon noved to suppress evidence seized fromhis person and from
the notel roomand statenents nmade to governnent agents and police
officers. The district court denied the notions. Shannon noved
for judgnment of acquittal at the cl ose of the Governnent's case-in-
chief, but did not renew that notion at the close of his own
evidence. The jury found Shannon guilty on all counts. He was
sentenced by the district court to a termof inprisonnent totaling
562 nonths, along with supervised release for three years and
$3,631.00 in restitution. Shannon timely appeals.

MOTI ON TO SUPPRESS

In reviewwng a district court's ruling on a notion to
suppress, the reviewng court nust consider the evidence in the
light nost favorable to the prevailing party, accepting factua
findings unl ess clearly erroneous and revi ewi ng questi ons of | aw de
novo. United States v. Richard, 994 F. 2d 244, 247 (5th Cr. 1993).

Shannon argues that the search of Room 210 of the Jupiter Inn
Motel on February 6, 1992 was unconstitutional, and that the

district court erred in refusing to suppress the fruits of that



search. He clains that the search anounted to a warrantl ess entry
W t hout probabl e cause and absent exigent circunstances.

The Governnent argues that Shannon has failed to establish his
standing to challenge the search. In order to establish standing
to chal |l enge t he search, Shannon nust show that he has a privacy or
property interest in the prem ses searched or itens seized which
justifies a reasonable expectation of privacy therein. United
States v. Pierce, 959 F.2d 1297, 1303 (5th Cr.), cert. deni ed,

UusS _ , 113 S . 621 (1992). W find it unnecessary to address
the issue of Shannon's standing since it does not effect the
outcone of this case. Therefore, we will assune, as the district
court did, that Shannon does have standing to chal |l enge the search.

Shannon argues that there was no probable cause to support
entry of Room 210 because the ETS unit led police officers to
beli eve that the suspects would be found i n Room211. The ETS unit
led the officers to Room 211. Recogni zing their obligation to
protect the occupants of the roons adjacent to Room 211, the
of fi cers knocked on the door of Room210. Wen the door cane open,
the officers did not enter the room |Instead, they asked the three
men inside (who they later discovered to be Shannon, Reid and
Riley) to clear the roomso that they could secure the area. Wen
Shannon, Riley and Reid exited the room the ETS unit alerted to
Shannon's boot. Wth probable cause to search Shannon's boot, the
of ficers discovered the tracker and the bait noney and arrested al
three nen. It was not until after Shannon was arrested and read

his Mranda warnings that he identified the | ocation of the gunto



the officers stating, "Has that netal detector you have in your
hand di scovered the gun is under the mattress in the roon?" Then
Shannon i ndi cated what side of the mattress the gun was under. The
officers did not enter the notel roomuntil after Shannon directed
themto the mattress to recover the Governnent's Exhibit HG 1.

The warrantless search of soneone's notel room is
presunptively unreasonabl e unl ess the occupant consents or exigent
circunstances exist to justify the intrusion. United States v.
Ri chard, 994 F.2d 244, 247 (5th G r. 1993). |If the officers have
no warrant or consent, they nust have exigent circunstances to
enter a suspect's notel room even if they already have probable
cause to arrest the suspect. Id. The exigent circunstances that
must exi st include: hot pursuit of a suspected felon; the
possibility that evidence may be renoved or destroyed; and danger
to the lives of officers or others. Id. at 247-48.

The district court found that the search of Room 210 of the
Jupiter Inn Motel and the seizure of the gun inside the room was
val i d. Considering the record as a whole, we find that the
district court's findings were not clearly erroneous. The officers
had probable cause to arrest Reid, R ley and Shannon after
Shannon's boot alerted the ETS wunit. Once the officers had
arrested the three suspects and given themtheir M randa warni ngs,
Shannon infornmed the officers that a gun was still in the note
room Until that noment, the officers had not entered the notel
room so they were unaware of who mght still be inside the room

After hearing Shannon's statenent regarding the | ocation of a gun,



it would be reasonable for the officers to believe that there was
a possibility of danger to thenselves or other notel guests if an
unknown suspect who mght still be inside the room were to gain
access to the gun after hearing Shannon tell the officers were the
gun was | ocat ed. Therefore, we find that exigent circunstances
arose when Shannon told the officers that the gun was under the
mattress inside the notel room and we hold that the search of Room
210 of the Jupiter Inn Mdtel was valid and the district court did
not err in denying Shannon's notion to suppress the fruits of the
search of Room 210 of the Jupiter Inn Mtel.?
VO R D RE

The district court has broad discretion in conducting voir
dire, and the reviewing court wll not overturn its decision
regarding inpartiality absent a clear abuse of discretion. United
States v. Rodriguez, 993, F.2d 1170, 1176 (5th Cr. 1993). An
abuse of discretion will be found when there is insufficient
guestioning to produce sone basis for defense counsel to exercise
a reasonably know edgeabl e right of challenge. Id.

Shannon contends that he was deprived of a fair and inparti al

1 W note that the facts also reveal the possibility that
Shannon consented to the search of the notel room A search
conducted pursuant to valid consent is an exception to the Fourth
Amendnent's warrant and probabl e cause requirenents. Schneckl oth
v. Bustanonte, 412 U. S. 218, 219, 93 S.Ct. 2041, 2043, 36 L.Ed.2d
854 (1973). Shannon's identification of the exact |ocation of
the gun in the roomnmay have |led the officers to reasonably
believe in good faith that Shannon had consented to their entry
into the notel roomand their seizure of the gun. See United
States v. De Leon-Reyna, 930 F.2d 396, 399 (5th G r. 1991)
(noting that a search is valid if the officers' belief that they
had consent, in light of all the circunstances, was objectively
reasonabl e) .



jury by the remarks of the district court judge in the presence of
the venire panel to Juror Janes Edward Crawford, Jr. (Crawford).
He argues that the remarks had a chilling effect on the candor of
the rest of the venire panel, so that they were unwilling to admt
to partiality and to answer honestly the questions posed by the
court during the rest of voir dire. Therefore, it was inpossible
to gain the necessary information to intelligently exercise his
perenptory strikes.

After advising the venire panel of the charges against
Shannon, the district court asked if there was anyone who coul d not
serve as a fair and inpartial juror. Crawford inforned the court

that he had been a victimof two robberies and did not think that

was fair. He stated that he felt that any person who cones to
trial is guilty of sonething. |In response, the court remarked:
Vll, | don't think that is right and I didn't ask you

for that answer...That is an unfair thing for you to say.
I f you can't serve you can't serve. You will report back

upstairs and I will let them know about you and you are
excused at this tinme but | adnonish you if you answer a
gquestion in another courtroom just answer t he

gquestion...And don't volunteer an answer.
Shannon did not object to the court's remarks to Crawford until
after the court finished its direct questioning of the panel, when
he requested the court to order a new venire panel. The district
court denied his request.

In United States v. Colabella,? a case factually simlar to

ours, the Second Circuit refused to specul ate about possible jury

2 448 F.2d 1299 (2d Cir. 1971), cert. denied, 405 U S. 929,
92 S.C. 981, 30 L.Ed.2d 803 (1972).
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bi as, holding that the district court's chastising remarks towards
several venirepersons who appeared to voice their bias in order to
get out of jury duty did not result in a violation of the
def endant's Si xth Anendnent rights. Col abella, 448 F. 2d at 1302-03.
The sane reasoning applies in this case. W find that the court's
remarks in front of the venire panel to Crawford did not deprive
Shannon of a fair and inpartial jury. Therefore, we hold that the
district court did not abuse its discretion in refusing Shannon's
request for a new venire panel.
COLLATERAL ATTACK OF PRI OR CONVI CTI ON

The district court wll ordinarily entertain a challenge to a
prior state conviction in a sentencing hearing if it does not
appear that the defendant has an alternative renedy through which
to challenge the conviction. United States v. Canales, 960 F.2d
1311, 1317 (5th Gr. 1992). However, even if it is determ ned that
the defendant does not have an avenue besides the sentencing
hearing or a subsequent proceeding pursuant to 28 U S. C. § 2255,
the court may exercise its discretion to decide whether to hear a
chal l enge to the prior conviction. Id. Therefore, the standard of
review to be applied by the review ng court is one of an abuse of
di scretion.

Shannon contends that a 1987 state court conviction for
attenpted burglary, which qualified himas a career offender under
t he Sentencing Guidelines, was invalid because his guilty plea was
involuntary; the plea colloquy was inadequate; and excul patory

evi dence surfaced concerni ng Shannon. Shannon noved to invalidate

10



the 1987 conviction. Relying on this Court's opinion in United
States v. Canales,® the district court declined to entertain the
collateral challenge to the 1987 conviction.

The district court's decision was based on its finding that
Shannon possessed alternative neans for relief in state court;
notions of comty favored deferring to the state court; the all eged
invalidity was not apparent fromthe record and the chal |l enge was
likely to be contested; and the nanes and availability of w tnesses
were uncertain. In United States v. Canales this Court held:

Were the issue is contested and its resolution not

clearly apparent from the record, discretion should

normal ly be exercised by declining to consider the
challenge to a conviction by another court if the

def endant has avail abl e an alternative renedy (apart from

a later section 2255 proceeding in the then sentencing

court itself).

United States v. Canales, 960 F.2d at 1316. The district court's
finding that Shannon maintained the alternative renmedy of filing
state habeas petition pursuant to Article 11.07 of the Texas Code
of Crimnal Procedure was not clearly erroneous. Therefore, we

hold that the district court did not abuse its discretion in

di sal |l owt ng Shannon's chal l enge to the 1987 state court conviction.

POSSESSI OV USE OF FI REARM
Shannon contends that the Governnent failed to prove beyond a
reasonabl e doubt that he used a "dangerous weapon" in conmtting
Counts 1, 2, and 3. However, because Shannon failed to renew his

nmotion for judgnment of acquittal at the close of the evidence, he

3 960 F.2d 1311, 1315 (5th Gr. 1992).
11



has wai ved any objection to the notion's denial. United States v.
Knezek, 964 F.2d 394, 399-400 (5th Gr. 1992). Therefore, the
standard of review is restricted to whether there has been a
"mani fest m scarriage of justice." Id. Shannon's conviction may be
reversed only if "the record is 'devoid of evidence pointing to
guilt."" United States v. Singer, 970 F.2d 1414, 1418 (5th Cr.
1992) .

We have reviewed the evidence in this case. W find that
there is substantial evidence to support the conviction on Counts
1, 2, and 3. Having found no nmanifest m scarriage of justice, we
affirm Shannon's conviction on Counts 1, 2, and 3.

CONCLUSI ON
For the reasons stated above, the judgnent of the district

court is affirned.
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