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GOLDBERG, Circuit Judge:

The parties in this case have separately orchestrated a series
of nort gage transacti ons and have f ashi oned cl ashi ng
interpretations of a cormon work. Both Merlyn Pollock ("Pollock")
and the Federal Deposit Insurance Corporation ("FDIC') have
attenpted to present a nel odi ous synphony to the court. Despite
utilizing the sane notation, the sane sheet nusic, the sane
instrunments docunenting their transaction, the parties produce
contrapuntal arrangenents whose dom nant tones fail to generate
har noni ous nel odi es. Al though successful in individually creating
euphoni ous arrangenents, sung together, their nellifluous tunes
degenerate into nore cacophony than synphony.

Because both sides to this dispute harnonize the instrunents
of the agreenent in a reasonable fashion, we find that the rel evant
docunents are essentially anbiguous. W therefore reverse and

remand the case to allow the district court to determ ne the npbst



melodic interpretation of the parties' intentions.
| . Background

We sound the opening notes of our conposition by |aying out
the facts which formthe background rhythns over which we can then
lay out the conflicting nelodies. Merlyn Pollock entered into an
agreenent in August of 1986 to purchase fromFirst Gty Bank—Vval |l ey
View ("First Cty") the Kreck Foods neat processing plant and
property ("neat plant"). Pol | ock executed a prom ssory note
("Original Pollock Note") in favor of First City to finance the
acquisition of the neat plant. The note, in the principal anount
of $1,879, 242, was secured by a deed of trust ("Original Deed of
Trust").

The Oiginal Deed of Trust pledged the neat plant as
collateral for First Cty wunder the Oiginal Pollock Note.
| nportantly, the Original Note was a non-recourse | oan. Thus, upon
default by Pollock, the neat plant itself was the only asset
avail able as security for First Cty. Pol l ock was to have no
personal liability under the |oan.

In Septenber of 1986, two weeks after signing the original
| oan docunents, Pollock executed a security agreenent ("Security
Agreenment”) in favor of First Cty, pledging a Certificate of
Deposit in the principal amunt of $89,179.71 to secure all
exi sting and future i ndebtedness that Pollock had with First Gty.
The Security Agreenent provided that the Certificate of Deposit
woul d remain as security on all Pollock's indebtedness until First

City executed a witten termnation statenent and returned the



collateral to Pollock

In March of 1987, Pollock and First Cty entered into an
agreenent to restructure Pollock's neat plant debt pursuant to
whi ch Pol | ock executed a second prom ssory note ("Renewal Note") in
the principal amount of $1,975,000 in favor of First CGty. As
Pol | ock had nmade no paynents under the Original Note, the entire
anount of that debt was rolled into the Renewal Note. As part of
the renewal and extension of the Original Note, Pollock executed a
second deed of trust ("Renewal Deed of Trust") in favor of First
City to secure his continuing indebtedness.

The Renewal Note contained, simlar to the Oiginal Note, a
non-recourse provision that stated, "If this Note is not paid at
maturity, ... Holder's sole renedy shall be to foreclose its
security interest and |ien upon the Property described in the Deed
of Trust, and Maker shall have no personal liability to Hol der for
t he | ndebt edness herein described.”" The acconpanyi ng Renewal Deed
of Trust then described "nortgaged property” to include "any and
all security and collateral of any nature whatsoever, now or
hereafter given for the repaynent of the I|ndebtedness or the
performance and di scharge of the Ooligations."!?

When Pollock failed to make the first paynent under the
Renewal Note, the Note was accel erated and the neat plant property
was posted for foreclosure. After the property was sold and the

proceeds applied to the indebtedness due under the Renewal Note,

The construction of the phrase "now or hereafter given" in
the Renewal Deed of Trust is the central dispute in this
controversy.



First Gty applied Pollock's Certificate of Deposit against the
remai ni ng deficiency.

On January 25, 1991, Pollock filed a civil action in Texas
state court, seeking recovery against First Cty, Texas—ball as,
successor ininterest by merger with First Gty Bank, Valley View,?2
for the proceeds of the Certificate of Deposit. Cross notions for
summary judgnent were filed, arguing that the Certificate of
Deposit either did or did not collateralize the Renewal Note and
therefore could or could not be applied against the deficiency
i ncurred under that note.

The state district court entered a judgnment in favor of First
City as a matter of law. The court held that the |oan docunents
evinced the parties' intention to utilize the Certificate of
Deposit as security on Pollock's neat plant |oan. The Bank,
according to the state court, had therefore acted properly in using
the proceeds fromthe Certificate of Deposit as an offset agai nst
the deficiency on the | oan.

Pol | ock perfected an appeal to the state appellate court on
January 15, 1992. Oral argunent was schedul ed for Novenber 4,
1992. On Cctober 30, the Texas Banking Conm ssion appointed the
Federal Deposit |Insurance Corporation as receiver for First Cty,
and, on Novenber 3, the FDIC intervened in this suit. That sanme
day, the FDIC renpbved the action to the United States District
Court pursuant to 12 U.S.C. 8§ 1819(b)(2)(B). The federal district

2For the sake of clarity, we will also refer to the
successor organization as "First Gty."
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court adopted the judgnent of the state court and transferred the
case to our court for review
1. Analysis
For the central novenent of this dispute, Pollock suggests two
di stinct thematics, one jurisdictional, the other substantive. Hi's
jurisdictional argunent submts that the federal district court
acted inproperly in adopting and transferring the case to this
court and that this case was inproperly renoved from the state
court in the first place. On the substantive side, Pollock
contends that the state court erred in granting summary judgnment in
favor of First City because the Renewal Note and Deed of Trust did
not allow recourse to the Certificate of Deposit. In the
alternative, Pollock asserts that the docunents are anbi guous as to
the collateralization of the Certificate of Deposit. W begin by
addressing the procedural and jurisdictional i ssues and
subsequent|ly confront the substantive questions raised agai nst the
j udgnent .
A. Federal Court Jurisdiction
Pol | ock conpl ai ns that we cannot have jurisdiction over his
case because the adoption and transfer order issued by the district
court does not constitute a "final decision." As such there was no
adjudication on the nerits by the federal district court, and
therefore, he clains there can be no order that could properly be
appealed to this court. H's argunents have no nerit in |light of
our recent en banc decision in In re Meyerland, 960 F.2d 512 (5th
Cr.1992), cert. denied, --- US ----, 113 S.Ct. 967, 122 L.Ed.2d



123 (1993).

The district court in the instant case precisely followed the
instructions laid out in Myerland and by subsequent rulings
interpreting that decision. In Meyerland, we held that the
district court should "take the state judgnent as it finds it,
prepare the record as required for appeal, and forward the case to
a federal appellate court for review " 960 F.2d at 520. This is
precisely the course of action taken by the district court here.
Meyer | and conti nues:

A case renoved fromstate court sinply cones into the federa

system in the sane condition in which it left the state

system G anny Goose Foods, Inc. v. Brotherhood of Teansters,

Etc., 415 U. S. 423, 435-36, 94 S.Ct. 1113, 1122-23, 39 L. Ed. 2d

435 (1974). For instance, if the notice of appeal was

adequate in the state court system it should be deened

adequate when it enters the federal courts, regardless of
whet her the state technical requirenents for notice of appeal
differ fromthe federal
| d. Meyerl and 's reasoni ng uphol ding the adoption and transfer
procedure has been routinely reaffirmed since the announcenent of
that decision. See In re 5300 Menorial Investors, Ltd., 973 F. 2d
1160 (5th Gr.1992); MMIllan v. MBank Fort Worth, N. A 4 F.3d 362
(5th Gr.1993); NCNB Texas National Bank v. Johnson, 11 F. 3d 1260,
1264 (5th G r.1994). Under the schene set out in these cases, the
| ower court in this case acted properly and Pol |l ock's argunent as
to this point is sinply without nerit.
Pol | ock additionally chall enges the renoval to federal court

by arguing that 12 U S.C. 8§ 1819(b)(2)(B) does not grant subject

matter jurisdiction to the federal courts under the facts of this



case.® That section nakes clear that, except in very linmted
circunstances, all civil cases to which the FDIC is a party are
deenmed to arise under federal law. * Pollock concedes the genera
rule of renoval but asserts that this case falls within the
exception expressed in 12 U S . C 8§ 1819(b)(2)(D). Under t hat
provi sion, an action shall not be deened to arise under the | aws of
the United States if it is an action:
(i) to which the Corporation, inthe Corporation's capacity as
receiver of a State insured depository institution by the
excl usi ve appointnent by State authorities, is a party other
than as a plaintiff;
(i1) which involves only the preclosing rights against the
State i nsured depository institution, or obligations ow ng to,
depositors, creditors, or stockholders by the State insured
depository institution; and

(ii1) in which only the interpretation of the |law of such
State i s necessary

12 U.S.C. 8§ 1819(b)(2)(D).
The resolution of this issue is found through a sinple and
straightforward application of the last requirenent—+this is not a

case in which only the interpretation of state |law is necessary.

312 U.S.C. 8§ 1819(b)(2)(B) provides that "Except as provided
i n subparagraph (D), the Corporation may, w thout bond or
security, renove any action, suit, or proceeding froma State
court to the appropriate United States district court before the
end of the 90-day period beginning on the date the action, suit,
or proceeding is filed against the Corporation or the Corporation
is substituted as a party."”

412 U.S.C. 8 1819(b)(2)(A) provides that "Except as provided
i n subparagraph (D), all suits of a civil nature at common | aw or
in equity to which the Corporation, in any capacity, is a party
shall be deened to arise under the laws of the United States."
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The FDI C has asserted the special defense of D OCench Duhnme® and t he
codification of that defense set forth at 12 U S.C. § 1823(e). It
is well settled that when such federal defenses are raised, the
exception expressed in section 1819(b)(2)(D) is inapplicable. D az
v. MAllen State Bank, 975 F.2d 1145, 1149 (5th Cr.1992). In
determ ning whether a case involves only the interpretation of
state law, courts are "to consider the case as a whol e—onpl ai nt
and |likely defenses as well." Capi zzi v. Federal Deposit Ins
Corp., 937 F.2d 8, 10 (1st Cir.1991). Courts have abandoned the
wel | - pl eaded conpl ai nt rul e under section 1819(b)(2)(D) in favor of
a test which focuses on the question of whether the federal
defenses are colorable. D az, 975 F.2d at 1149-50, Capizzi, 937
F.2d at 8.

In this case the FDIC has asserted colorable D Cench and

federal statutory defenses to Pollock's claim?® The district

The doctrine of D Cench, Duhne & Co. v. Federal Deposit
Ins. Corp., 315 U. S. 447, 62 S.Ct. 676, 86 L.Ed. 956 (1942), as
we have previously stated, "protects the FDIC, as receiver of a
failed bank or as purchaser of its assets, froma borrower who
has "lent hinself to a schene or arrangenent' whereby banking
authorities are likely to be msled.” Bowen v. Federal Deposit
Ins. Corp., 915 F.2d 1013, 1015 (5th G r.1990) (quoting Beighley
v. Federal Deposit Ins. Co., 868 F.2d 776, 784 (5th G r.1989)).

W do not feel it necessary to express an opinion as to the
merits of the D Cench defenses in the present appeal. See D az,
975 F.2d at 1150 (in determ ning whether a defense is col orabl e,
the court "need not express an opinion on the nerits of the
case...."). These defenses will only becone rel evant upon renmand
when the | ower court eval uates evidence extrinsic to the bank's
records in determning the intent of the parties at the tine of
the formati on of the | oan agreenents.

The district court on remand wll be faced with the
question of whether D Qench can be raised by the FDIC to
precl ude the adm ssion of extrinsic evidence of side
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court, therefore, properly found that it had jurisdiction pursuant
to 12 U.S.C. 8 1819(b)(2)(A and (B) and that the exception to
renmoval in section 1819(b)(2)(D) does not apply in this case.
Bel i evi ng that we have solved the jurisdictional conundruns raised
by Pollock, we proceed to a discussion of his substantive
contenti ons.
B. Non- Recourse Loan v. Dragnet d ause
The standard of review for summary judgnents in cases that
have been renoved to federal court after final judgnment by a state
court was set forth in Walker v. Federal Deposit Ins. Corp., 970
F.2d 114 (5th G r.1992). |In Walker, we held:
The standard of review is the sane as if the federa
court itself had entered the order. In effect, we [|ook
t hrough the federal district judge's eyes at the state court's
justifications for these orders. Federal rather than state
procedural |aw applies since federal |aw controls the course
of proceedings from the point of renoval. W review the
summary judgnent award de novo, independently of the state or
federal district court, and resolving all reasonable doubts
and drawing all reasonable inferences in favor of the party
opposi ng sunmmary judgnent.
970 F. 2d at 121 (citations renoved). The grant of summary judgnent
must be affirnmed when, in viewng the evidence in the |ight nost
favorable to the opposing party, there are no genuine issues of
material fact to be tried. See Anderson v. Liberty Lobby, Inc.
477 U. S. 242, 247, 106 S.C. 2505, 2509-10, 91 L.Ed.2d 202 (1986).
As a result, sunmmary judgnent i s proper "unless there is sufficient

evidence favoring the nonnoving party for a jury to return a

agreenents in clarifying the anbi guous | oan agreenent. W
| eave this issue to the district court which should be
allowed not only the first bite at this apple, but an
opportunity to consune the entire core.
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verdict for that party. |f the evidence is nerely colorable, or is
not significantly probative, summary judgnent may be granted."” 1d.
at 249-50, 106 S. Ct. at 2510-11 (citations omtted). Federal Rule
of Gvil Procedure 56(c) provides that a grant of sunmary judgnent
i's proper where there is no genuine issue as to any nmaterial fact
and the noving party is entitled to a judgnent as a matter of |aw.
Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91 L. Ed. 2d
265 (1986).

The trial court granted summary judgnent in favor of First
Cty finding that the terns of the several |oan agreenents all owed
the bank to offset the Certificate of Deposit agai nst a deficiency
on the neat plant property. Pollock conplains that this decision
isinerror because the docunents in this transacti on are anbi guous
as to whether the Certificate of Deposit was properly subject to
of fset against the loan.’ Because we find that the |oan
transaction docunents allow of two reasonable interpretations,
neither of which is obviously preferable, we reverse the grant of
summary judgnent and remand for further proceedings to resolve the
anbi guity.

As common sense would have it, "[a] nortgage is governed by
the sane rules of interpretation which apply to contracts." Sonny
Arnold, Inc. v. Sentry Savings Ass'n, 633 S W2d 811, 815

(Tex.1982). The initial determnation of anbiguity is a question

The FDIC argues that Pollock failed to raise the issue of
anbiguity in the court below. However, it is inplicit in the
argunent that a docunent which is unanbi guous in one direction
necessarily involves sone elenent that the instrunent is, at
| east, not unanbi guous in the other direction.
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of | aw subject to de novo review on appeal. @iidry v. Halliburton
Ceophysical Servs., Inc., 976 F.2d 938, 940 (5th G r.1992);
Childers v. Punping Systenms, Inc., 968 F.2d 565, 569 (5th
Cir.1992). If the court can ascertain that the contract is
"reasonably susceptible to nore than one interpretation, it is
anbi guous." Childers, 968 F.2d at 569; Towers of Texas, Inc. v.
J & J Systens, Inc., 834 S W2d 1, 2 (Tex.1992) ("A witten
i nstrunment is anbi guous when its neaning i s uncertai n and doubt f ul
or it is reasonably susceptible to nore than one neani ng, taking
into consideration the circunstances present when the instrunent
was executed"). Additionally, we note that "[a] contract is not
anbi guous nerely because the parties disagree upon the correct
interpretation. D.E.W, Inc. v. Local 93, Laborers' International
Uni on, 957 F.2d 196, 199 (5th G r.1992).

We al so recogni ze that "nortgages to secure ot her indebtedness
will be effective to secure only itens of indebtedness that were
wi thin the reasonabl e contenplation of the parties at the tine the
nort gage was executed." Bank of Wodson v. Hibbitts, 626 S. W2d
133, 134 (Tex. App. —Eastland 1981, wit ref'dn.r.e.). The court in
Bank of Wodson noted that where a deed of trust is unanbi guous, an
obj ective readi ng of the | anguage of the i nstrunent determ nes what
the parties reasonably contenpl ated woul d be secured. Id. at 134-
35 (citing Kinbell Foods, Inc. v. Republic National Bank of Dall as,
557 F.2d 491 (5th G r.1977), aff'd, 440 U. S. 715, 99 S.Ct. 1448, 59
L. Ed. 2d 711 (1979)).

Wth these principles in mnd, we turn to the | anguage of the
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docunents that nake up the neat plant transaction to determ ne
whet her the parties unanbiguously intended the Certificate of
Deposit to secure the neat plant loan. A revisitation of the | oan
docunents denonstrates that they are susceptible to two reasonabl e
i nterpretations.

Pol | ock refers us to the Renewal Note and Deed of Trust which
specifically provide that the loan will be non-recourse with the
bank's sole renmedy upon default being foreclosure upon the rea

estate described in the Deed of Trust. Pol |l ock was to have "no
personal liability" under the arrangenents.

The FDIC notes, however, that two weeks after signing the
Original loan docunents, Pollock executed the Security Agreenent
covering the Certificate of Deposit. That agreenent contained a
dragnet clause stating that the collateral specified therein (the
Certificate of Deposit) secured all present and future | oans and
obligations nmaintained by Pollock. Under the original
arrangenents, a non-recourse |oan and a dragnet clause, we find a
prelude to the disharnony in the docunentation of the Poll ock-First
Cty Renewal docunents.

The Renewal Deed of Trust increased the di ssonance by securing
First Gty under the Renewal Note with "any and all other security
and col | ateral of any nature what soever, now or hereafter given for
t he repaynent of the |Indebtedness or the perfornmance and di scharge
of the hligations.” W are forced into contractual confusion by
t he phrase "now gi ven". W have searched for sone | anguage in the

contract which establishes the connection or | ack thereof, between
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the Certificate of Deposit and the Renewal |oan transaction.

Unfortunately, we have not found the interpretation of the "now
gi ven" phrasing that can bring us out of this choral dissonance.

Poll ock urges that "now given" was intended to nean
concurrently given with the Renewal Deed of Trust. That is,
Pollock clainms that only if the Certificate of Deposit was given
over to First Gty sinultaneously with the execution of the Renewal
Deed of Trust, would it secure the non-recourse |oan. However
since the Certificate of Deposit was given to First City prior to
t he execution of the Renewal Deed of Trust, Pollock contends that
it was not intended to collateralize the neat plant property
transacti on.

If First Cty had intended to specifically include the
Certificate of Deposit as collateral under the Renewal Deed of
Trust, Pollock suggests that the Renewal Deed of Trust woul d have
to refer to all security and collateral "now, heretofore, and

hereafter given". Since the actual Renewal Deed only states "now
or hereafter given" it does not indicate an intention to include
collateral given prior to the Renewal Deed of Trust. Because there
was no explicit reference to the Security Agreenent in any of the
Renewal docunents, Poll ock argues the Security Agreenent, which was
"given" six nonths earlier, cannot be "now given"

Sounding an entirely different tune, the FDI C al | eges that the
term "now gi ven" should not be given such a narrow construction.

Instead, it clains that "now given" refers to all collateral given

by Pollock up to and including the tine of the execution of the
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Renewal transaction. The reference of "now given" should be given
a nore expansive interpretation which, it urges, is the nore
natural reading of the contract.

The FDIC additionally argues that it can offer an
interpretation of the instrunments which brings all the docunents
into accord. Texas lawrequires that courts construe a contract so
as to bring its various provisions into harnony. Chapman v. O ange
Rice MIling Co., 747 F.2d 981 (5th Cir.1984). The FDI C poi nts out
that the Security Agreenent provided that the Agreenent would
continue in full force and effect until First Gty executed a
witten termnation statenent and reassigned to Pollock the
Certificate of Deposit. The Security Agreenent had a definite date
of inception and a ritual for termnation. Because the evidence
establishes that there has been no such termnation, the FD C
concludes that the Security Agreenent was in continuing effect at
t he execution of the Renewal Deed of Trust and shoul d therefore be
consi dered "now gi ven"

As a postlude, the FD C argues that even wunder the
interpretation of "now given" suggested by Pollock, the Renewal
Deed of Trust would include the Certificate of Deposit as security
on the neat plant | oan as | ong as there was | anguage i n the Renewal
Deed of Trust specifically referring to the Security Agreenent in
such a way that it could be considered given sinmultaneously. The
FDIC notices that Section 11.1 of the Renewal Deed of Trust
expressly provides for the survival of all security previously

given for the debt. Section 11.1 of the Renewal Deed of Trust
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st at es: "Each and all of the Qobligations shall survive the
execution and delivery of the Security Docunents, and the
consunmati on of the loan called for therein, and shall continue in
full force and effect, until the |Indebtedness shall have been paid
infull.” Inits definition of the Security Docunents, the Renewal
Deed includes "any and all other docunents now or hereafter
executed by [Poll ock] or any other person or party to evidence or
secure the paynent of the Indebtedness...."

The thrust of these provisions, according tothe FDIC, is that
the Security Agreenent was referenced in the renewal of
obligations. The Security Agreenent, given six nonths previous,
nmust be considered "now executed" under the terns of this renewal
section in order for this provision to nake sense. That is, it
woul d not be necessary to provide for the survival of docunents
executed at the tinme of renewal since a docunent created
simul taneously with the renewal would not require renewal. Thus,
the FDI C argues that this section inplicitly includes the Security
Agreenment in the survival provision of the Renewal Deed of Trust.
In other words, the FDI C cl ains that section 11.1 renews the giving
of the Certificate of Deposit in such a way as to nmake it
si mul taneously given with the Renewal Deed of Trust and thus within
the nortgaged property available to secure the neat plant |oan.

Qur own readi ng of the docunents shows that the | oan contracts
and security agreenents allow for the interpretations advanced by
both parties. W have a genuine anbiguity, and the case w |l have

to be returned to the |lower court for consideration of extrinsic
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evidence in order to discover which interpretation nost closely
follows the intent of the parties.® See Childers, 968 F.2d at 574.

Qobviously the docunents in the present context were not
paradigns of clarity. The |lower court will have to bring sone
pellucidity to their words. This can be done by reference to the
environnent at the tinme of the formation of the agreenent as well
as to the discussions which surrounded the execution of the |oan
docunent s.

It is inpossible to determ ne based on the |oan docunents
alone, wthout reference to extrinsic evidence, whether the
certificate of deposit was i ntended to secure the Renewal Note. W
have a non-recourse |loan conflicting with a security agreenent
containing a dragnet clause purporting to secure Pollock's entire
i ndebt edness. Furthernore, the Renewal Deed of Trust includes
| anguage whi ch suggests the Certificate of Deposit was intended to
cone within the anbit of secured property under the neat plant | oan
while concurrently stating that Pollock wll bear no personal
liability under that | oan.

In sum we find that the |oan docunents dispute, which is
properly before this court, can only be resol ved by eval uating the
ci rcunst ances of the formation of the contract. The di ssonance can
be harnonized by looking to extrinsic evidence in order to
determ ne the parties' intentions as to whether the Certificate of

Deposit was intended to secure the neat plant property loan. The

8As noted above, the court on remand will have to consi der
the nerits of the D Cench defenses in this regard. See supra
not e 6.
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case is remanded for additional proceedings to make the required
findings of fact.® For the preceding reasons, we remand this case
for further action.
I'11. Conclusion
The judgnent of the lower court is REVERSED, and we REMAND

this case for further proceedi ngs in accordance with this opinion.

°See supra note 6.
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