IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8597

NATI ONAL TREASURY EMPLOYEES UNI ON
and CARRIE L. BRAVOQ,

Pl ai ntiffs-Appellees,
ver sus
U S. DEPARTMENT OF THE TREASURY
U. S. | NTERNAL REVENUE SERVI CE and
U S. OFFI CE OF PERSONNEL MANAGEMENT,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court for the
Western District of Texas

(June 22, 1994)
Bef ore SNEED, " REYNALDO G. GARZA, and JOLLY, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

The National Treasury Enpl oyees Union ("NTEU') and Carrie L
Bravo brought this action challenging an | RS enpl oyee questi onnaire
concerni ng personal use of drugs and al cohol as violating the Fifth
Amendnent protection agai nst self-incrimnation and t he

constitutional right to privacy. W hold that the plaintiffs do

“Circuit Judge of the NNnth Grcuit, sitting by designation.



not have standing to assert either their Fifth Arendnent cl aimor
their right to privacy claim
I

The plaintiffs in this case are the NTEU and Carrie L. Bravo.
The NTEU is a federal sector |abor union that represents over
100, 000 enpl oyees of the Internal Revenue Service ("IRS"), and NTEU
Chapter 247 brought this action as the representative of certain
| RS enpl oyees in Austin, Texas. Carrie L. Bravo is a tax exam ni ng
assistant at the IRS Austin Conpliance Center. The plaintiffs
conplain that the U S. Departnent of Treasury ("Treasury") and the
| RS have taken actions to force certain enpl oyees who work for the
IRS to respond to a conprehensive governnent-w de questionnaire
known as the SF-85P. The plaintiffs claimthat the questionnaire
viol ates the enployees' Fifth Anendnent protection against self-
incrimnation and the enpl oyees' constitutional privacy right.

Defendant O fice of Personnel Managenent ("OPM') has
established «criteria and procedures for determning the
"suitability" of enployees in the federal civil service. It has
determ ned that certain positions have noderate or high potenti al
for adverse inpact to the efficiency of the service, and it has
denom nated those positions as "public trust" positions.
| ncunbents and applicants for enploynent in such positions are
required to conpl ete a conprehensi ve governnent -w de questionnaire

known as the SF-85P. The questionnaire is used in background



investigations and periodic reinvestigations of enployees to
determne their fitness for selection or retention in their jobs.

Various positions in IRS district offices, custonmer service
centers and conpliance centers have been designated "public trust”
positions. Representative positions include taxpayer service
specialist, tax auditor, tax exam ner, tax exam ning assistant,
office automation coordinator, interpreter, data transcriber,
teller, secretary typist, secretary stenographer, and conputer
pr ogr ammer .

Before the district court entered a permanent injunction
defendants IRS and OPM were requiring current enployees in these

positions to answer the foll ow ng questions on the SF-85P:

19a. In the last 5 years, have you used, possessed,
supplied, or manufactured any illegal drugs? When used
Wi thout a prescription, illegal drugs include nmarijuana,

cocai ne, hashi sh, narcotics (opi um norphi ne, codei ne, heroin,
etc.), depressants (barbiturates, nethaqual one, tranquili zers,
etc.), hallucinogenics (LSD, PCP, etc.). (NOTE The
information you provide in response to this question will not
be provided for use in any crimnal proceedi ngs agai nst you,
unl ess requested by the Departnent of Justice in connection
wi th an i ndependent investigation).

b. Have you experienced problens (disciplinary actions,
evictions, formal conplaints, etc.) on or off a job fromyour
use of illegal drugs or alcohol? (NOTE: Answer this question
only if instructed to do so by the Agency.)

An affirmati ve answer to either question obliges the enpl oyee
to reveal the dates on which illegal substances were used, the
types of substances used, "the nature of the activity," "any ot her
details relating to" the activity, and "any treatnent or counseling

received. "



It is clear that affected enpl oyees are "required" to respond
to the questions. Pursuant to regulation, failure to answer either
question subjects enpl oyees to adverse action, up to and i ncl udi ng
removal fromtheir positions. 5 CF. R 8 731.303. It is further
undi sput ed t hat the governnent has not given enpl oyees crim nal use
immunity for potentially incrimnating responses to Question 19.

|1

On Qctober 10, 1989, the NTEUfiled this | awsuit all egi ng that
the IRS' s use of the questionnaire 1) violated its nmenbers' Fifth

Amendnent privil ege agai nst self-incrimnation and 2) violated its

menbers' constitutional right to privacy. The i ndividua
plaintiff, Carrie Bravo, was added by anended conplaint.
Plaintiffs alleged that forcing IRS enployees to reveal illegal

drug activity, "under pain of losing their jobs" and "w thout
giving themrecorded guarantees of crimnal use inmunity" violates
their Fifth Arendnent right against self-incrimnation.

The NTEU and Bravo also alleged that requiring enpl oyees to
di scl ose al cohol or drug probl ens experienced off the job violates
the enpl oyees' constitutional right to privacy by inquiring into
intimate, personal matters in an overly broad manner and w t hout
substantial justification.

The district court, ruling on cross-notions for sumary
judgnent, granted judgnent for the NTEU and Bravo on August 31,
1992. The court first concluded that the union had standing to

assert its clainms that the governnent had violated its nenbers



privilege against self-incrimnation and right to privacy. Wth
respect to the Fifth Amendnent claim the court reasoned that where
a public enpl oyer seeks information froman enpl oyee that m ght be
incrimnating, the enpl oyee cannot be required to answer unl ess the
questions are "specifically, directly and narrowmy" related to the
enpl oyee's performance of official duties. |t observed that the
| RS enpl oyees who were questioned about illegal activity--"public
trust" enpl oyees--were charged only with perform ng such functions
as dealing with the public, investigating records, and filing. It
t herefore concl uded that questions pertaining to off-duty drug use
or problens were not sufficiently related to these duties to
warrant the governnent's asking for potentially incrimnating
i nformation.

The court also held that questions concerning off-duty
problenms wth drugs or alcohol violated the plaintiffs
constitutional right to privacy. It reasoned that any such
problens relate to intimate and highly personal information, and
that the Constitution generally protects individuals fromhaving to
di scl ose personal matters. The court concl uded t hat t he governnent
had not shown a connection between off-duty substance abuse and
suitability for |IRS public trust enploynent, and that the
governnent's asserted interest in keeping drug users out of the
federal work force did not give rise to a legitimte interest

sufficient to outweigh the enpl oyees' privacy interest.



The court accordingly entered judgnent enjoining further
questioning of enployees with regard to illegal drug activity or
subst ance abuse and barring the governnent from maki ng any use of
answers already supplied by such inquiries. The gover nnent
appeal s.

1]

The governnment argues on appeal, first, that the plaintiffs
| ack standing to assert the Fifth Amendnent privilege. Second, the
governnment argues that the district court further erred in granting
standing to the plaintiffs to assert the constitutional right to
privacy on behalf of the affected IRS enployees, and in holding
that the |IRS questionnaire violates the enployees' right to
privacy.

A

Det erm ni ng whet her the plaintiffs have standi ng requires that
we consider both constitutional limtations on federal court
jurisdiction and prudential limtations on its exercise. The
requi renent of standing is designed to confine the federal courts
to their proper--and properly limted--role in a denocratic

society. See Valley Forge Christian College v. Anericans United

for Separation of Church and State, Inc., 454 U. S. 464, 472, 102

S.Ct. 752, 758 (1982); Warth v. Seldin, 422 U 'S. 490, 498, 95 S.Ct.
2197, 2205 (1975).

"I'n its constitutional di nmensi on, st andi ng i nports

justiciability: whether the plaintiff has nade out a " case or



controversy' between hinself and the defendant within the neaning
of Art. Ill. This is the threshold question in every federal case,
determ ning the power of the court to entertain the suit." Wrth,
422 U. S. at 498, 95 S. . at 2205. "[A]t an irreduci ble m ni num
Art. Ill requires the party who invokes the court's authority to
"show that he personally has suffered some actual or threatened
infjury as a result of the putatively illegal conduct of the

def endant . "' Vall ey Forge, 454 U. S. at 472, 102 S.Ct. at 758.

As previously noted, NTEU Chapter 247 brought this action as
the representative of certain of its nmenbers who are IRS "public
trust" enployees in Austin, Texas, and who would be required to
answer the governnent's questionnaire absent the district court's
injunction. As the matter relates to standing, an associ ati on may
have standing solely as the representative of its nenbers, even in

absence of injury to itself. Hunt v. Washington State Apple

Advertising Commin, 432 U. S. 333, 342, 97 S. Ct. 2434, 2441 (1977);

VWarth, at 511, 95 S. C. at 2211; National Mtor Freight Traffic

Association v. United States, 372 U S. 246, 83 S.Ct. 688 (1963).

"The possibility of such representational standing, however, does
not elimnate or attenuate the constitutional requirenent of a case
or controversy. The association nust allege that its nenbers, or
any one of them are suffering i mediate or threatened injury as a
result of the challenged action of the sort that woul d nake out a
justiciable case had the nenbers thensel ves brought suit." Wrth

422 U. S. at 511, 95 S. Ct. at 2211-12 (citing Sierra dQub v. Mrton,




405 U. S. 727, 734-41, 92 S. Ct. 1361, 1365-69 (1972)). |In addition,
there are two other requirenents for associational standing. As
stated by Hunt, the test for representational standing requires
t hat :

(1) the nenbers of the association would have standing
i ndi vi dual | y;

(2) the interests pursued through the litigation are germne
to the association's purpose; and

(3) neither the claim asserted nor the relief requested
requires the participation of individual nmenbers in the
[ awsui t .
Hunt, 432 U. S. at 343, 97 S. Q. at 2441.
B
First, we mnust apply these standing principles to the
plaintiffs' Fifth Arendnent claim W hold that because it failed
to satisfy the first prong of the Hunt test to show that its
menbers, or any one of them would have standing individually, the
NTEU lacks standing to assert the Fifth Anmendnent claim
Simlarly, we hold that the individual plaintiff, Carrie L. Bravo,
has also failed to show that she has standing to assert her claim
As outlined above, the critical standing question is whether
the plaintiff has denonstrated a personal, distinct, and pal pable
injury-in-fact that is fairly traceable to the defendant's

al l egedly unl awful conduct, and that such and injury is likely to

be redressed by a favorabl e judicial decision. Metropolitan Wash.

Airports Auth. v. Ctizens for Abatement of Aircraft Noise, Inc.

501 U. S 252, 111 S. C. 2298, 2306 (1991); Valley Forge, 454 U.S.




at 472, 102 S.Ct. at 758 (1982); Allen v. Wight, 468 U S. 737,

751, 104 S. Ct. 3315, 3324 (1984). "Al t hough standing in no way
depends on the nerits of the plaintiff's contention that particul ar
conduct is illegal, it often turns on the nature and source of the
claim asserted.” Warth, 422 U.S. at 500, 95 S.Ct. at 2206
(citation omtted).

Deci sions allowi ng standing in Fi fth Amendnent cases will fall
generally into two categories: First, where a plaintiff remains
silent, asserts the Fifth Anmendnent privilege against self-
incrimnation, and is then subjected to sone sanction or penalty
for refusing to testify, he clearly can assert a Fifth Amendnent

claim Gardner v. Broderick, 392 U S 273, 88 S.Ct. 1913 (1968);

Uniforned Sanitation ©Men Association, Inc. Vv. Comm ssioner of

Sanitation of New York, 392 U S. 280 (1968). Second, where a

plaintiff has refrained from invoking the privilege, given an
incrimnating statenment, and then seeks to bar the use of the
statenent in alater crimnal proceeding--either on the ground that
the statenent was coerced, or on the related ground that the
wWtness's ostensible waiver of the privilege against self-
incrimnation was not knowi ng and voluntary, a justiciable claim

Wll surely exist. Lefkowtz v. Cunni ngham 431 U S. 801, 805, 97

S.C. 2132, 2135 (1977); Garrity v. New Jersey, 385 U.S. 493, 87

S.C. 616 (1967).
In the present case, however, the plaintiffs do not allege

that any represented nenber of the NTEU has actually suffered any



such injury as aresult of the "suitability" questionnaire. There
is no allegation that an enpl oyee has been penalized for failingto
wai ve the privilege; indeed, there is no allegation that any
enpl oyee has even asserted the privilege as a basis for declining
to answer the suitability questionnaire; nor is there any
al l egation that an enpl oyee has provi ded an i ncri m nati ng response,
whi ch the governnent has attenpted to use against himin a crimnal
proceedi ng. Consequently, the plaintiffs have failed to assert an
injury.

What is particularly troublesone to their assertion of
standi ng, however, is that the plaintiffs also have not even
alleged that there is a threat of such an injury to any i ndivi dual
menber of the association; or stated another way, the plaintiffs
have identified no "Jane Doe" nenber of the NTEU who, if required
to fill out question 19 on SF-85-P, would tend to incrimnate
herself by giving truthful answers. In order to have standing
“"[t]he [NTEU must show [an individual who] " has sustained or is
imediately in danger of sustaining sone direct injury' as the
result of the challenged official conduct, and the injury or threat
of injury nust be both "real and inmmediate,' not "conjectural' or

“hypothetical.'" Cty of Los Angeles v. Lyons, 461 U S. 95, 101-

02, 103 S.Ct. 1660, 1665 (1983). Because the NTEU has failed to
identify even one individual who would be forced to incrimnate
hi msel f by truthfully responding to the drug-rel ated questions, it

is clear to us that the injury alleged is--as far as this suit is

-10-



concerned--only hypothetical and conjectural. Thus, neither the
NTEU nor Carrie Bravo has Art. 1Il standing to assert a Fifth
Amendnent claim and, accordingly, we vacate the judgnent of the
district court in this respect.
C

We next turn to the plaintiffs' right to privacy claimand,
once again, address the issue of standing. As previously noted, we
must consi der the question of standing in the |ight of "the nature
and source of the claimasserted.” See Warth, 422 U. S. at 500, 95
S.C. at 2206. W hold that because the NTEU has failed to show
that its individual nenbers have standing to assert the right to
privacy claim it has once again failed the first prong of the Hunt
test.

Al t hough the constitutional right to privacy remains |argely
undefined, there are at |least tw clear strands of privacy

interests that have been addressed by the courts. Walen v. Roe,

429 U. S 589, 598-99, 97 S.Ct. 869, 876 (1977). The particul ar
right asserted here is the "individual interest in avoiding

di scl osure of personal matters,"” id., whichis properly called the

right to confidentiality. Plante v. Gonzalez, 575 F. 2d 1119, 1132
(5th Cr. 1978).! In addressing the nerits of an individual's

right toconfidentiality claim a court nmust wei gh the governnent's

The other privacy interest protected by the law is the
interest in independence in making certain kinds of inportant
personal decisions. See Roe v. Wade, 410 U. S. 113, 93 S.Ct. 705
(1973).

-11-



interest in disclosure against the individual's privacy interest.

Wodland v. Cty of Houston, 940 F.2d 134, 138 (5th Cr. 1991);

Fraternal Order of Police, Lodge 5 v. City of Phila., 812 F.2d 105,

110 (3d Cir. 1987); see Plante, 575 F.2d at 1134.°?

Initially, therefore, we nust identify what interests of
privacy the plaintiffs have in the present case. Mor e
specifically, the question we nust ask is whether, and to what
extent, the |IRS questionnaire seeks information in which the
enpl oyees may have a reasonable expectation of privacy.® See

Fraternal Order of Police, 812 F.2d at 112; see also, Plante, 575

F.2d at 1135 (discussing the privacy that senators "may reasonably
expect"). Aplaintiff who has no reasonabl e expectation of privacy

does not have standing to sue in federal court. See United States

2ln conducting this balance, the Fifth Circuit applies what
has been aptly described as an internediate standard of review
rather than a strict-scrutiny analysis. See Wodland, 940 F. 2d at
138; DuPlantier v. United States, 606 F.2d 654 (5th Cr. 1979);
Plante, 575 F.2d at 1134; see also Barry v. City of New York, 712
F.2d 1554, 1559 (2d Cir.), cert. denied, 464 U S. 1017, 104 S.C
548 (1983).

3The constitutional right of privacy at issue in the present
case (discussed in Whalen, 429 U S at 598-99, 97 S.C. at 876),
like the right of privacy protected directly by the Fourth
Amendnent, is defined by (and extends only to) a person's
"reasonabl e expectations.” See Rakas v. lllinois, 439 U S 128,
143, 99 S. . 421, 430, 58 L.Ed.2d 387 (1978) (citing Katz V.
United States, 389 U S. 347, 353, 88 S.Ct. 507, 512, 19 L. Ed. 2d 576
(1976)) .

-12-



v. Elwod, 993 F.2d 1146, 1151 (5th GCr. 1993); United States v.

Pof ahl , 990 F.2d 1456, 1478 n.23 (5th G r. 1993).°

W begin this inquiry by noting that whether a public
enpl oyee' s expectation of privacy wwth regard to a certain zone of
personal information is reasonabl e depends, in part, upon society's
establ i shed val ues and its expectations of its public servants, as

reflected in our representative governnent. See, e.q., Fraternal

Oder of Police, 812 F.2d at 113 (expectation of privacy wth

respect to nedical information is reasonabl e because various rul es

and statutes recognize its confidential character); see also Trop

v. Dulles, 356 U S 86, 101, 78 S.C. 590 (1958) (discussing the
"evolving standards of decency” reflected in constitutional
rights). Today's society has nmade the bold and unequivocal

statenent that illegal substance abuse will not be tolerated.® The

“The reasoning of these Fourth Anmendnent cases regarding
standing is admttedly circular. See Lucas v. South Carolina
Coastal Council, us. __, __ , 112 s .. 2886, 2903, 120
L. Ed. 2d 798 (1992) (Kennedy, J., concurring). The constitutionally
protected right can be asserted only by those who have "reasonabl e
expectations," but the question of what is reasonable is a
substantive question that nust be addressed by the courts.
Accordingly, the Suprenme Court in Rakas noted that the standing
inquiry is essentially subsuned in the substantive consideration.
"W have continued, however, to use “standing' as a shorthand
description of this inquiry." El wood, 993 F.2d at 1151 n. 22
(citing Rakas, 439 U.S. at 143, 99 S.C. at 430, 58 L.Ed.2d 387).

5'n the National Drug Interdiction |Inprovenent Act of 1986,
Pub. L. No. 99-570, § 3002, 100 Stat. 3207, the Congress found that
a "bal anced, coordinated, nultifaceted strategy for conbating the
growng drug . . . problemin the United States is essential."
Furthernore, the | ast two executive adm ni strations have appoi nt ed
a "drug czar" to lead the war against drugs. See also 134 Cong.
Rec. S15,964 (statenment of Sen. Granm) (" W are not going to

- 13-



governnent declared an all-out war on illegal drugs nore than a
decade ago. Since that tine, the governnent has spent billions of
dollars in an attenpt to mtigate, if not elimnate, what has been
publicly declared one of the primary evils of our contenporary
soci ety. Surely anyone who works for the governnent has a
di m ni shed expectation that his drug and al cohol abuse history can
be kept secret, given that he works for the very governnent that
has decl ared war on substance abuse.

The extent to which an individual's expectation of privacy in
the enploynent context is reasonable depends, in a significant
part, upon the enployee's position and duties.® As previously
noted, the OPM has established criteria and procedures for
determning the "suitability" of enployees in the federal civi

service. More specifically, the OPM nmandated that each position

tolerate that use. |If you are addicted, you need to get help. W
want to help you and we want to get you off drugs. But if you are
not addicted, if you are sinply using drugs because you choose to
do it, we want you to know that you are going to pay for it."");
134 Cong. Rec. S15,986 (statenent of sen. Karnes) ("[Djrug use in
the workplace costs at least $100 billion annually in |ost
productivity from on-t he-j ob acci dent s, illnesses and
absenteeism™")

6See NTEU v. Von Raab, 489 U. S. 656, 109 S.Ct. 1384, 1394
(1989) ("Custons enployees who are directly involved in the
interdiction of illegal drugs or who are required to carry firearns
inthe line of duty . . . have a dimnished expectation of privacy
in respect to the intrusions occasioned by a urine test.");
Fraternal Order of Police, (stating that expectation of privacy
wWth respect to nedical and financial information is reduced
because enpl oyees had previously been required to disclose simlar
information), Plante, 575 F.2d at 1135 (discussing the privacy
expectations of state senators).
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within the conpetitive service is to be designated as "either High,
Moderate, or Low risk level as determned by the position's
potential for adverse inpact to the efficiency of the service." 5
C.F.R 8 731.302(a) (1992) Those positions denom nated as H gh or
Moderate risk are deened "public trust” positions.

In the present case, the nenbers of the NTEU represented in
this action are all "public trust enployees" at the IRS, because
they each have access to the vast stores of financial and other
personal and confidential information contained in the tax records
of individual taxpayers. These positions, pursuant to OPM
classification, have been determned to involve enploynent
ci rcunst ances i n whi ch m sconduct or m sfeasance woul d prove costly
to the public's confidence in its civil service.’” Consequently,
any enpl oyee who occupies a position of public trust is aware of
his enployer's elevated expectations in his integrity and
performance. He is thus charged with a di m ni shed expectation of

privacy concerning his past personal history that is relevant to

this el evated expectation, including his alcohol and illegal drug
abuse history. In short, public trust enployees know that they
have dimnished rights to wthhold personal information that

conprom ses the right of the public to repose trust and confi dence

in them

'No one questions the IRS s classification of these enpl
as public trust enployees. For that matter, we would not |
overturn the agency's judgnent in this respect.

oyees
ghtly
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Finally, it isinportant to note, in determning generally the
perineters of privacy, that the RS s questionnaire requires these
public trust enployees only to disclose information to the I RS, as
their enployer--not to anyone else, and certainly not to the

public. See Wualen, 429 U S at 600-02, 97 S.C. at 877; Plante,

575 F. 2d at 1133; United States v. Westi nghouse Electric Corp., 638

F.2d 570, 578-80 (3d CGr. 1980) (one factor to consider is
subsequent public disclosure). In other words, the IRS s
questionnaire nmakes only a mnimal intrusion on the "privacy" of
its enpl oyees, designed to satisfy its need for access.

G ven the inportance that the public and its representative
governnent attach to a drug-free society, given that the enpl oyees
represented in this action are all "public trust" enpl oyees at the
| RS, and given that the information collected by the questionnaire
will not be publicly disclosed, we hold that the individual
enpl oyees represented in the present case have no reasonable
expectation that they can keep confidential fromtheir governnent
enpl oyer the information requested by the IRS in questionnaire
SF- 85P. 8 W take pains to underscore the obvious: we are
determning the rights of NTEU nenbers in their capacity as public

trust enpl oyees and certainly not intheir role as ordinary private

8The questionnaire asks the enployee if he has ever
experienced problens, on or off a job, from his use of illega
drugs or alcohol. [If the enployee gives an affirmative answer, he
is then obliged to reveal "the nature of the activity," "any ot her
details relating to" the activity, and "any treatnent or counseling
received."
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citizens. See Plante, 575 F.2d at 1134-35. We hol d, therefore,

that no individual enployee represented by the NTEU in this case
coul d have standing to bring a right to privacy clai mindividually.
The NTEU has thus failed to satisfy the first prong of the Hunt
test and, therefore, lacks standing to assert its right to privacy
claim the individual plaintiff, Carrie Bravo, thus |acks standing
as wel | .
|V

Wth respect to both the Fifth Arendnent claimand the right
to privacy claim the NTEU has failed to show that its nenbers, or
any one of them has standing individually. Thus, the NTEU has
failed the first prong of the Hunt test for associ ational standing,
and as a necessary corollary, the individual plaintiff, Carrie L
Bravo, has also failed to establish standing. W therefore reverse
and vacate the judgnent of the district court and remand for entry
of judgnent accordingly.

REVERSED and VACATED
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