UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-7030

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

JAMES GORDON KELLER,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

Bef ore REAVLEY and DAVIS, Circuit Judges, and TRIMBLE,! District
Judge.

DAVIS, G rcuit Judge:

Janes CGordon Keller was convicted in Septenber 1991, of one
count of conspiracy to commt wire fraud, in violation of 18 U S. C
8§ 371, and ten counts of aiding and abetting the conm ssion of wre
fraud, in violation of 18 U S.C. 88 1343 and 2. The governnment
presented evidence that Keller and several associates created a
schene to obtain noney fromcancer patients and their famlies by
prom sing them by way of interstate tel ephone conversations, an
effective treatnent and cure for their cancer. The principal issue

on appeal is whether Keller was prejudiced by the governnent's

. District Judge of the Western District of Louisiana,
sitting by designation.



failure to disclose the grand jury testinony of one of its
W tnesses at the tinme of trial. W conclude that the governnent's
nondi scl osure was harm ess error and affirmKeller's conviction.
l.
In March 1983, Keller fornmed the Universal Health Center
("UHC') in Matanoros, Mexico. Kel l er advertised that the UHC

offered "an effective therapeutic approach to the treatnent of

cancer." Keller's treatnent included injections of an amno acid
solution called "Tunorex," "lynphatic massages,” and "colonic
irrigations.” Although Keller was a college graduate, he had no

medical or scientific training; his degree was in business
adm ni stration and he spent nmuch of his life working in the water
treat ment busi ness.

One of Keller's co-defendants, Maxi ne Lowder, operated Western
Heal th Research, which was a referral and reservation center for
the UHC. In tel ephone conversations, personal conversations, and
speeches, Keller and Lowder represented that their "success or cure
rate" for cancer patients who were treated with Tunorex and who had
not undergone prior conventional nedical treatnent was between 80
and 100% and that their success rate for patients who had received
conventional nedical care was between 40 and 65% Kel l er and
Lowder al so told patients that the United States Governnent and t he
American Medical Association ("AMA'") were conspiring to keep
Tunorex out of the country because it would bankrupt the socia

security system and the nedical profession.



Keller told his patients that, with a device called the

"Digitron D Spectroneter," he coul d detect the | ocation and density
of their cancer sinply by having themhold a plastic plate attached
to the nmachine. Keller also told his patients that he could
di agnose and treat cancer by placing the sane plastic plate over a
Pol aroi d phot ograph of a person. |In addition, Keller informed his
patients that, by holding a plastic pendulumover a patient's body,
he could determ ne whether they were suffering from cancer and
whet her they woul d benefit fromcertain nedications or foods.

Keller was tried before a jury in August 1991.2 The
governnent presented testinony from two of the eleven patients
named in the indictnment, as well as testinony fromthe rel ati ves of
the other nine patients who had died. Al eleven patients had
termnal or incurable cancer, and all had been unsuccessfully
treated by conventional nedicine before seeing Keller. The
patients and relatives testified that they had contacted Lowder,
who told them about Keller's treatnment nmethods and his "cure"
rates.

The relatives described how Keller examned their famly
menbers with the Digitron D Spectroneter and the pendulum  They
described the daily injections of Tunorex, the use of Polaroid

phot ographs to di agnose and treat patients, the prescribed diets,

2 Keller co-defendants were tried in 1985. Keller was in
Mexico until March 1991, when Anerican agents all egedly abducted
himand transported himto the United States. On appeal, Keller
has abandoned his argunent that the district court | acked personal
jurisdiction in light of the Suprenme Court's decision in United
States v. Alvarez-Mchain, 112 S.C. 2188 (1992).
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and the "colonic irrigations.” The relatives recalled how Keller
told their famly nenbers that their "cancer was gone" or that they
had been "cured." Finally, the relatives reported that their
famly menbers had paid Keller between $2500 and $3000 for his
"treatnment” and "cure" of their cancer.

The physi ci ans who di agnosed and treated the el even patients
also testified. Dr. Bruce Storrs testified that it was generally
under st ood t hat tunors, once renoved, frequently recurred. He al so
asserted that although a diuretic, such as Tunorex, would reduce
the swelling of a tunor tenporarily, it would not cure the patient
of cancer. Dr. Rand Allen Hock testified that the clinical
definition of a "cure" was "five years of disease free survival."
Both physicians testified that they were unfamliar with the
Digitron D Spectroneter.

The governnent also called Dr. Thomas Dorr, a pharnacol ogi st,
who had tested Tunorex to determ ne whether it had any anti-cancer
effect. Dr. Dorr testified that his testing had shown t hat Tunorex
had no anti-cancer effect in a dosage adm ni strable to humans. He
testified, however, that studi es had been published show ng that L-
arginine, the amno acid in Tunorex, mght inhibit the formation of
tunors, but that no published studies indicated that Tunorex had
any therapeutic effect once a tunor devel oped.

The governnment concluded its case by presenting the testinony
of FBI Special Agent Robert N xon, who introduced the death
certificates of Keller's patients in an effort to denonstrate the

falsity of his alleged "cure" rates. Nixon testified that he had



conducted a survey of 103 patients that Keller had treated in 1983,
and that by 1985, 78 or 79 of these patients had died, and that by
1991, 91 had di ed.

In his defense, Keller contended that he had a good faith
belief in the effectiveness of his treatnent. He presented two
expert w tnesses who explained the theory underlying the Digitron
D Spectroneter, as well as four doctors who testified that Tunorex
was an effective anti-cancer agent. Keller also presented
testinony on the salutary effects of diet in the prevention and
treatnent of cancer. In addition, twenty of Keller's forner
patients testified that neither Keller nor any of his associates
prom sed thema cure or told themthat they were cured at the end
of their treatnent. Finally, Keller testified in his own behalf,
stating that he had treated between 180 and 200 patients in 1983.
Keller also testified that he did not believe that cancer was

"curable,” but rather, that it could be controlled for | ong peri ods
of time if a strict diet was naintained and other parts of his
program were foll owed.

The jury found Keller guilty of one count of conspiracy to
commt wre fraud and ten counts of aiding and abetting the
comm ssion of wre fraud. The district court denied Keller's

nmotion for "judgnent n.o.v." and for new trial.

After filing his notice of appeal, Keller noved this court to
conpel the governnent to transcri be and produce Agent N xon's grand
jury testinony which the governnent had not produced at trial. W

granted Keller's notion and renmanded the case to the district court



to determ ne whether the governnent's failure to produce this
al l eged Jencks Act material warranted a new trial. Finding that
Kel | er had not been prejudiced by the governnent's nondi scl osure,
the district court denied his notion for new trial. Kel | er
chal l enges this ruling on appeal and contends al so that the record
evidence is insufficient to support the verdict. W consider both
argunent s bel ow.
.
A

Kel |l er argues first that his conviction should be vacated and
a newtrial ordered because the governnent failed to produce Agent
Ni xon's grand jury testinony as required by Fed. R C. P. 26.2.°3
Al t hough Kel | er noved for the production of all Jencks Act nmateri al
prior to trial, the district court rejected his argunent that
untranscribed grand jury testinony was subject to disclosure under
Rul e 26. 2.

In our earlier remand order, we instructed the district court
to follow the procedure outlined in United States v. Rivero, 532
F.2d 450, 459-61 (5th Gr. 1976), to determne whether the
nondi scl osure of N xon's grand jury testinony warranted vacating
Kell er's conviction and ordering a newtrial. The district court's
task under Rivero was to determ ne: "whether there is or is not a
reasonable possibility that the absence of [the] grand jury

testinony affected the outcone of the case or handi capped [the

3 In 1977, Congress placed the substance of the Jencks Act,
18 U.S.C. §8 3500, in the crimnal rules as Rule 26. 2.
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defendant] or his counsel in their presentation or defense." Id.
at 461. The district court affirmed Keller's conviction after
finding that:

there is no reasonable possibility that the absence of the

grand jury testinony at trial affected the outcone of the case

or otherwi se significantly prejudiced the conviction in |ight
of the extensive cross-examnation at trial on each and every
particular raised in the Defendant's Mtion to Vacate.

In United States v. Beasley, 576 F.2d 626 (1978), cert.
denied, 440 U S. 947 (1979), we stated that fidelity to the
principle underlying the Jencks Act requires that "'appellate
courts should be hesitant to take it upon thensel ves to deci de that
the defense could not have effectively utilized a producible
statenent.'" |d. at 629 (quoting Rosenberg v. United States, 360
U S 367, 375-76 (1959) (Brennan, J., dissenting)). The harnless
error standard in this context is quite strict:

The inquiry cannot be nerely whether there was enough to

support the result, apart from the phase affected by the

error. It is rather, even so, whether the error itself had

substantial influence [on the judgnent].
ld. at 629-30 (quoting Kotteakos v. United States, 328 U S. 750,
764- 765 (1946)); see also United States v. MKenzie, 768 F.2d 602,
609 (5th Cr. 1985), cert. denied, 474 U S. 1086 (1986). A failure
to produce Jencks Act material at trial, however, is harnl ess error
where there is no "substantial inconsistency, contradiction or
variation" between the prior statenents and the witness' tria
testinony. United States v. Merlino, 595 F.2d 1016, 1019 (5th Cr
1979), cert. denied, 444 U S. 1071 (1980); see also United States
v. Welch, 817 F.2d 273, 274 (5th Gr.), cert. denied, 484 U S. 955
(1987); United States v. Sink, 586 F.2d 1041, 1051 (5th Cir. 1978),
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cert. denied, 443 U S. 912 (1979). We have carefully reviewed
Ni xon's grand jury testinony and his trial testinony and find no
substanti al inconsistency.

In his grand jury testinony given April 30, 1991, N xon
testified that he had surveyed 93 of the patients that Keller
treated bet ween March and Decenber 1983. He stated that of the 93,
two did not have cancer before seeing Keller, and two would not
talk to him about Keller. O the remaining 89 patients, N xon
reported that "as of one year later,"” 50.56% were dead and 41.47%
still had cancer. W interpret this as an assertion that in 1984,
one year after the subjects of N xon's study had conpleted their
treatnent at Keller's clinic, 45 patients had died and 44 were
still alive. Ni xon concluded his remarks by noting that: "W have
40- sonet hi ng people that were still alive the last tinme we checked
[ presumably in 1984]. W're going to have to get out there and
find out if they're still alive."

Four nonths later, in August 1991, N xon testified at trial

that he had surveyed 103 of Keller's patients, that 91 of the 103

were dead as of the tinme of trial, and that of the 12 still alive,
only three clained that they had been cured. During cross-
exam nation, the district court asked Ni xon: "How nmany of those 93

[sic] had al ready died by 1985?" N xon responded: "There was ---
| think it was like 78 or 79 of them in fact, back in 1985 that
had al ready died."

Keller maintains that Nixon's trial testinony that 78 or 79

peopl e had died by 1985 conflicts with his grand jury testinony



that 45 people had died "the last tinme we checked." W do not
agree. Wen N xon testified before the grand jury in April 1991,
he expl ai ned that he had not updated his research since 1984, and
that he would have to do further research to determ ne how nany of
the "40-sonet hing" patients that were still alive in 1984, had di ed
by 1991. Before testifying at trial in August 1991, N xon
obvi ously had perforned this additional research. At trial, he was
able to report that 91 of the 103 patients that he surveyed had
died by 1991, a statistic which had not been avail able when he
testified before the grand jury four nonths earlier.

Havi ng perforned the foll ow up research as he prom sed, N xon
undoubt edl y knew how many pati ents had di ed since he had perforned
his initial research in 1984. |t therefore is reasonable that, at
trial, he would have known how nmany patients had died by 1985
Consequently, when the district judge asked N xon how nmany of
Keller's patients had died by 1985, he was able to respond: "
think it was like 78 or 79 of them in fact, back in 1985 that had
died."

Kell er al so maintains that Nixon's grand jury testinony that
he surveyed 93 patients conflicts with his trial testinony that he
surveyed 103 patients. Again, we disagree. N xon perfornmed his
first survey in 1984, and a followup survey between April and
August 1991. That Ni xon increased the patient base by 10 when he

performed his suppl enental survey in 1991 creates no i nconsi stency.



B

Kel | er argues next that the governnment presented i nsufficient
evi dence to support the jury's finding that he i ntended to defraud
his patients. "In assessing a challenge to the sufficiency of the
evi dence, we nust consider the evidence in the |ight nost favorable
to the verdict and nust afford the governnent the benefit of all
reasonabl e inferences and credibility choices.” United States v.
Stouffer, 986 F.2d 916, 921-22 (5th Gr.), cert. denied, 114 S. C
115 (1993). The key question is whether a rational jury could have
found the essential elenents of the crinme beyond a reasonable
doubt. Id.

To sustain a conviction for wire fraud under 18 U. S.C. § 1343,
the governnent nust present evidence of (1) a schene to defraud,
and (2) the use of, or causing the use of, wire conmunications in
furtherance of the schene. United States v. Dula, 989 F.2d 772,
778 (5th Gr.), cert. denied, 114 S.Ct. 172 (1993). The governnent
al so nust prove that defendant intended to defraud or deceive his
victins. United States v. St. Celais, 952 F.2d 90, 95 (5th Cr.),
cert. denied, 113 S.Ct. 439 (1992). It is this last elenent of the
of fense that Keller contends is not supported by the evidence.

The requisite intent to defraud exists if the defendant acts
"knowi ngly and with the specific intent to deceive, ordinarily for
t he purpose of causing sone financial |oss to another or bringing
about sone financial gainto [hinself]." Id. at 96. Al so, "proof
of intent [to defraud] may arise by inference fromall of the facts

and ci rcunst ances surroundi ng the transactions.” United States v.
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Shively, 927 F.2d 804, 814 (5th Cr.), cert. denied sub nom
Johnson v. United States, 111 S.Ct. 2806 (1991).

We are persuaded that the facts and circunstances surroundi ng
Keller's claimthat he could cure cancer, when conmbined with his
bi zarre treatnent nethod, anply support the jury's conclusion
Keller represented that he could "cure" cancer, and told his
patients that they were "cancer free" following their treatnents.
Kell er extracted hundreds of thousands of dollars from his
patients, which he insisted be paidin cash. Mst inportantly, the
governnent denonstrated the outrageous nature of Keller's claim
that he coul d di agnose cancer with a plastic pendulum a Polaroid
phot ograph, and the "Digitron D Spectroneter.™

Based on this evidence, the jury could reasonably infer that
Kel l er knew his treatnent was ineffective and that therefore he
intended to defraud his patients when he told them he could cure
their cancer. Moreover, the jury was entitled to conclude that
Keller's clainms that he could diagnose cancer with a plastic
pendul um and a Pol aroi d phot ograph were patently false and that

Kel | er knew that they were fal se.*

4 Kell er also challenges the denial of his notion for new
trial based on the district judge's remarks at sentencing that he
thought that Keller believed in his treatnent nethod. Kel | er

contends that the judge's remark indicates that the judge did not
believe that Keller had the requisite intent to defraud. Keller,
however, neglects to point out that the judge also stated that
"fromall the evidence before ne, | totally and conpletely concur
in the determnation of the jury." As our discussion above
denonstrates, the evidence presented was sufficient to support the
jury's conclusion, and the district judge obviously did not believe
the verdict was against the great weight of the evidence. The
district court therefore did not err in denying Keller's notion for
new trial.
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L1,
Because we find that the governnent's nondi scl osure of Agent
Ni xon's grand jury testinony was harm ess error, and because we
find that the governnent presented sufficient evidence of Keller's
intent to defraud, we affirmhis conviction.

AFF| RMED.
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