UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5076

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VS.
DAVI D NORVAN BLACKWELL,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana

(January 6, 1994)
Before KING and JOLLY, Circuit Judges, PARKER,® District Judge.
Par ker, District Judge:

Def endant - Appel | ant David Norman Bl ackwell (Blackwell) was
convicted of inpersonating a federal officer, in violation of 18
US C 8 913. He has presented us with four issues on appeal:

(1) whether the trial court erred in failing to grant

t he def endant - appellant' s notion to dism ss for violation

of the Speedy Trial Act (the Act);

(2) whether the defendant-appel | ant was deni ed effective
assi stance of counsel;

(3) whet her the evidence presented at trial was
insufficient on which to find the defendant-appellant
guilty beyond a reasonable doubt of the crine of
i npersonating a federal officer;

and

" Chief Judge of the Eastern District of Texas, sitting by
desi gnati on.



(4) whether the trial court m sapplied the United States
Sentencing Guidelines when it sentenced the defendant-
appel | ant.

Because we hold that the trial court erredinfailing to grant
the defendant-appellant's notion to dismss on Speedy Trial Act
vi ol ati on grounds, and accordingly reverse and render a di sm ssal
of this case with prejudice, we have no occasion to address
Bl ackwel | ' s ot her argunents on appeal.

. The Facts and C rcunstances of This Case and 18 U S.C. § 3161

Def endant - Appel | ant Bl ackwel | was indicted on March 20, 1991
for violating 18 U . S.C. § 913 (inpersonating a federal officer),
arrested on this charge on Septenber 20, 1991, and brought before
a United States Magistrate Judge for his initial appearance on the
charge on October 3, 1991. Blackwell was tried on June 29, 1992.

The Speedy Trial Act, 18 U . S.C. 8§ 3161 et seq., requires that
federal crimnal defendants pleading not guilty be tried within
seventy days of their indictnent or their first appearance before
a judicial officer, whichever occurs |ast. 18 U S.C § 3161
(c)(1); United States v. Kington, 875 F.2d 1091, 1107 (5th Gr.
1989).! Accordingly, the Speedy Trial Act's "clock" in this case

started runni ng Cctober 3, 1991, as Bl ackwell entered a plea of not

! Specifically, the Act provides that:

In any case in which a plea of not guilty is
entered, the trial of a defendant charged in an
information or indictnment wwth the comm ssion of an
of fense shall commence within seventy days fromthe
filing date (and naki ng public) of the information or
indictnment, or fromthe date the defendant has appeared
before a judicial officer of the court in which such
charge is pending, whichever date |ast occurs.

18 U.S.C. §8 3161 (c)(1) (enphasis added).
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guilty at his arrai gnnent of Cctober 17, 1991.



The district court initially set Blackwell's trial for
Novenber 25, 1991.

From October 3, 1991, the Speedy Trial Act <clock ran
uninterrupted for thirty-one days -- until it was first "stopped,"
or perhaps nore accurately, "paused" in accordance wth the Act's
excludabl e time provisions, on Novenber 4, 1991.°2

On Novenber 4, 1991, Bl ackwell and his co-indictee and then-
co-defendant (later severed), Mchael Kayne MDonald, filed a
nmotion for continuance for sixty days. Along with this notion for
conti nuance, the defendants filed a "waiver" of their personal
speedy trial rights under the Speedy Trial C ause of the Sixth
Amendnment and under the Speedy Trial Act. This Novenber 4, 1991
motion was quite "boilerplate" -- stating in conclusory fashion
only that: "Defendants are in need of additional tine to
adequately prepare for their defense and the Assistant United
States Attorney does not Oppose this request"” (notion paragraph
three); and "Defendants and Defendants [sic] counsel request a
sixty (60) day continuance[.] Defendants attach hereto a 'waiver

of rights' to a speedy trial" (notion paragraph four).

2 The Act provides that the accrual of the
70 days will be tolled under particul ar
ci rcunst ances, such as when notions are
pendi ng before the district court or during a
conti nuance where the district court finds on
the record that the ends of justice outweigh
the interests of the public and the defendant
in a speedy trial.
United States v. WIlis, 958 F.2d 60, 62 (5th Gr. 1992) (citing
18 U.S.C. § 3161 (h)(8)).



This notion paused the Speedy Trial Act clock for three days
-- fromand i ncl udi ng Novenber 4, 1991 (when the notion was filed),
through and including Novenber 6, 1991 (when the trial court
entered an order granting the notion). See 18 U S.C. § 3161
(h (1) (F) (explaining that anmong the periods of delay to be
excluded in conputing the tinme within which the trial of any
of fense contained in an information or indictment nust commence is
"delay resulting fromany pretrial notion, fromthe filing of the
nmotion through the conclusion of the hearing on, or other pronpt
di sposition of, such notion"). See also e.g., United States v.
Kington, 875 F.2d 1091 (5th Cr. 1989) (explaining that when the
tinme i s paused on the Speedy Trial Act clock due to the pendency of
a notion, that neans that all the days between and including the
day of commencenent and the day of term nation of the particular
nmoti on proceedi ngs are excluded fromthe conputation of the tine
[imtations specified in 8 3161). However, the governnent i s wong
inits contention that the days during the conti nuance count enanced
in this Novenber 6, 1991 order are properly "excludable" fromthe
Speedy Trial Act's seventy day cal culus. The governnent's argunent
notw t hstandi ng, we cannot regard the trial court's Novenber 6,
1991 order as satisfying the Act's ends of justice requirenent
i nposed by the Act in order for the duration of such a continuance
itself to be deened excl udabl e.

The Speedy Trial Act is plain-speaking. The Act states that
anong t he peri ods of delay properly excluded fromthe trial court's

conputation of the tinme within which the trial of an offense



brought by way of an information or indictnent nust be commenced,
iS:

(8 (A Any period of delay resulting from a
conti nuance granted by any judge on his own notion or at
the request of the defendant or his counsel or at the
request of the attorney for the Governnent, if the judge
granted such continuance on the basis of his findings
that the ends of justice served by taking such action
outweigh the best interest of the public and the
defendant in a speedy trial. No such period of delay
resulting from a continuance granted by the court in
accordance with this paragraph shall be excl udabl e under
this subsection unless the court sets forth, in the
record of the case, either orally or in witing, its
reasons for finding that the ends of justice served by
the granting of such continuance outweigh the best

interests of the public and the defendant in a speedy
trial.

18 U S.C. 8 3161 (h)(8)(A) (enphasis added). See also United
States v. WIlis, 958 F.2d 60, 62 (5th Gr. 1992).

The Novenmber 6, 1991 order stated that the trial court
"“consi dered" the defendants' Novenber 4, 1991 notion for
conti nuance, and, having so considered it, the trial court
determned that the pre-trial conference and the trial date
previ ously schedul ed for the case needed to be "upset and [wi || be]
reset in the ordinary course."® The specific |language in 8§ 3161
(h)(8)(A) states periods of delay are not excludable unless the
court sets forth ends of justice findings either orally or in
witing. The record in this case does not reflect such findings.
See United States v. Saltzman, 984 F.2d 1087, 1090-1091 (10th G r.)

(reaffirmng "the inportance of enunciating the 'ends of justice

3 Presumably in its "ordinary course," the trial court reset
Bl ackwell's new trial date through a mnute entry to the docket
of January 8, 1992. Through this mnute entry, the trial court
on January 8, 1992 reset Blackwell's trial for My 26, 1992.
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findings;" and quoting United States v. Doran, 882 F.2d 1511, 1515
(10th Cr. 1989), to the effect that "[f]ailure to address these
issues on the record creates the unnecessary risk of granting
conti nuances for the wong purposes, and encourages over-use of
this narrow exception."), cert. denied, -- US --, 113 S.C. 2940
(1993). See also United States v. Rodriguez, 824 F. Supp. 657, 661
(WD. Tex. 1993) ("OQther courts have recogni zed that when a judge
gives no indication that a conti nuance was granted upon a bal anci ng
of the factors specified by the Speedy Trial Act, the danger is
great that every continuance will be converted retroactively into
a continuance creating excludable tinme, which is clearly not the
intent of the Act.") (citing cases).

Wth regard to the defendants' "waiver" of their Speedy Tri al
Cl ause and Speedy Trial Act rights, as this Court explained in
WIllis:

In Kington, we joined all other circuits which have

addressed the question in recognizingthat the provisions

of the Speedy Trial Act are not waivable by the

defendant.[ ] The Act is intended both to protect the

def endant from undue delay in his trial and to benefit

the public by ensuring that crimnal trials are quickly

resol ved. Allow ng the defendant to waive the Act's

provi si ons woul d conprom se the public interest in speedy

justice. In the vast majority of cases, the defendant

will be quite happy to delay the final determ nation of

his guilt or innocence. The Act's central intent to

protect society's interests requires that a defendant's

purported waiver of his rights wunder the Act be

ineffective to stop the speedy trial clock fromrunning.
United States v. WIllis, 958 F. 2d 60, 62 (5th Gr. 1992) (citations
omtted; enphasis added). See also United States v. Saltznman, 984
F.2d 1087, 1091 (10th Cr.) ("The Governnent contends that M.
Sal tzman know ngly waived his right to a speedy indictnment. This
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contention fallaciously assunes a defendant has the authority to
wai ve the speedy indictnent provision. The right to a speedy
i ndi ctnment belongs to both the defendant and society.[ |]" * * *
An effective waiver occurs only if the judge consi dered t he defi ned
factors and concluded the ends of justice are served by an
acceptance of the defendant's waiver.") (citation omtted), cert.
denied, -- US --, 113 S. C. 2940 (1993). Conpare Barker v.
W ngo, 407 U S. 514 (1972) (holding that crim nal defendants may
wai ve their fundanental Sixth Arendnent right to a "speedy trial,"”
despite the facts (inter alia) that: "[t]he inability of courts to
provide a pronpt [crimnal] trial has contributed to a |arge
backl og of cases in urban courts which, anong ot her things, enables
defendants to negotiate nore effectively for pleas of guilty to
| esser offenses and ot herwi se mani pul ate the system|[ ]") (citing
REPORT OF THE PRESIDENT' S COMM SSION ON CRIME IN THE DI STRICT OF COLUMBI A

256 (1966)).

Also, with regard to Defense Counsel's purported "need" for
more tine to prepare for trial, the Act is clear that the tria
court nust consider -- as part of its ends of justice analysis in
a case such as this one, which is not so unusual or conplex that it
is (facially) unreasonable to expect adequate preparation for
pretrial proceedings or for trial itself within the tine limts
established by the Act's § 3161 (c)(1) -- whether the failure to
grant the continuance "woul d deny counsel for the defendant or for

the Governnent the reasonable tine necessary for effective



preparation, taking into account the exercise of due diligence."
18 U S.C. § 3161 (h)(8)(B)(ii & iv) (enphasis added). The record
in this case does not reflect that Defense Counsel's exercise of
due diligence was considered by the trial court.

The Act calls upon the federal district courts to undertake
cont enpor aneous, on-the-record, "ends of justice" anal yses before
they can count their continuances as excludable tinme under the
Speedy Trial Act. The Act unanbi guously and unconditionally tells
the trial courts what they nust consider in the course of such
anal yses. In light of the | ack of an "ends of justice" anal ysis by
the trial court in this case, the tinme during the continuance
granted by the trial court's order of Novenber 6, 1991 was not
excludable from the seventy day tinme limtation inposed by the
Speedy Trial Act. Thus, the Act's clock kept running w thout
interruption for forty nore days -- from Novenber 7, 1991 unti
(but not including) Decenber 17, 1991, the day the governnent filed
a notion (to sever the defendants) pausing the clock.

The Speedy Trial Act's seventy day tinme |imtation was passed
in Blackwel|'s case on Sunday, Decenber 15, 1991; Decenber 15, 1991
was the seventieth non-excludable day to pass from the day of
Blackwell's initial appearance (Cctober 3, 1991). As of Mbnday,
Decenber 16, 1991, Defendant- Appellant and the public were denied
their entitlenment to Blackwell's speedy trial.

Today we reenphasize that WIllis provides a bright line for
the district courts to follow. In the absence of contenporaneous,

articul ated on-the-record findings for extending thetinme for trial



past seventy days anounting to an acceptable ends of justice
anal ysis, Defendant-Appellant is entitled to have his case
dism ssed. See 18 U S.C. 8 3162 (a)(2). This is not a case in
whi ch the defendant has induced the district court to m sapply the
Act and then attenpted to rely upon that error in order to obtain
a dismssal of indictnent. Conpare WIllis, supra at 63 (noting
that "[d]ism ssal is a sharp renedy, and we have been reluctant to
i npose it where the defendant has induced the district court to
m sapply the Act and then relies wupon that error to seek
dismssal") (citing United States v. Eakes, 783 F.2d 499, 503 (5th
Cir. 1986); enphasis added).

1. The Facts and C rcunstances of This Case and the
Dismssal Wth Prejudice Sanction Under 18 U S.C. 8§ 3162

The dismssal of an indictnent required by the Act may be
either with or without prejudice. 18 U S.C. § 3162 (a)(2). Wile
it is generally true that the trial court is best situated to
deci de whether to dismss indictnents with or without prejudice in
Iight of a Speedy Trial Act violation (conpare e.g., WIIlis, supra
at 64), in this particular case we hold that the dism ssal of the
i ndi ctment agai nst Bl ackwell nust be with prejudice. Under the
facts and circunstances of this case, it is obvious that there
sinply is no acceptable alternative to granting Blackwell a
dism ssal of his indictnent with prejudice.

We are again well guided by the Act. In determ ning whether
to dism ss a case with or without prejudice, § 3162 (a)(2) mandates
that the courts shall consider (along wth any other relevant
factors in the particular case not expressly identified by the
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statutory provision) each of the follow ng factors:
1. the seriousness of the offense;

2. the facts and circunstances of the case which led to
t he di sm ssal

and

3. the inpact of a reprosecution on the adm nistration
of this chapter and on the adm nistration of justice.

We have carefully considered all of the statutorily-specified
factors of consideration. Defendant-Appellant Bl ackwel|l has been
i ncarcerated on the charge of inpersonating a federal officer since
his Septenber 30, 1991 arrest on the charge. Thus, while the
maxi mum time of incarceration Blackwell could receive for
commtting the offense of inpersonating a federal officer is three
years (see 18 U.S.C. 8 913), he has already been incarcerated for
over two years. |If we remanded this case to the trial court for it
to determ ne whether to dismss the indictnment against Bl ackwell
wth or without prejudice, and the trial court actually selected
the without prejudice "alternative," a reprosecution would work a
mani f est injustice upon Bl ackwell -- given the tinme he has al ready
effectively "served" for this conviction which we reverse today due
to the Speedy Trial Act violation in this case.
I11. Concl usion

For the foregoing reasons, we REVERSE the conviction and
sent ence of Defendant - Appell ant Bl ackwel | and RENDER t he one count
i ndi ctment agai nst Bl ackwel|l at issue DI SM SSED W TH PREJUDI CE

It I's So Ordered.
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