IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4968

BREAUX BROTHERS FARMS, | NC.,
Pl ai ntiff-Appellee,

TECHE PLANTI NG CO., INC and
FRANCI S PAT ACCARDQ,

Pl ai ntiffs-Appellees,
Cr oss- Appel | ant s,

ver sus

TECHE SUGAR CO., INC.,

SOUTH COAST SUGARS, | NC.,
Def endant s- Appel | ant s,
Cr oss- Appel | ees.
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TECHE PLANTI NG CO., | NC.,
FRANCI S PAT ACCARDQ,

Pl ai ntiffs-Appell ees,
Cr oss- Appel | ant s,
ver sus

TECHE SUGAR CO., [INC. ,
SOQUTH COAST SUGARS, | NC.,

Def endant s- Appel | ant s,
Cr oss- Appel | ees.

Appeals fromthe United States District Court
for the Western District of Louisiana

( May 4, 1994 )
Before WSDOM H GE NBOTHAM and JONES, Circuit Judges.
H G3 NBOTHAM Circuit Judge:



Teche Sugar Conpany, Inc., offered to | ease to Breaux Brothers

Farns, Inc., Teche Planting, Inc., and Francis Accardo |and for

farm ng sugar cane. Teche Sugar conditioned its offer on its
choice of a processing mll. All three sugar farners sued in
federal district court alleging that the |lease tied land to mlling

in violation of the Sherman Act, 15 U.S.C. 8§ 1. The district court
ruled in favor of the farners and awarded danages. We are not
persuaded that any tie of land to mlling was supported by market
power in the land or, relatedly, that any tie had the requisite
effect on conpetition. W reverse.

l.

For several years Breaux Brothers, Teche Planting, and Accardo
leased land in St. Mary Parish from the Prudential |nsurance
Conpany. They grew sugar cane on the | eased | and each year, which
t hey processed at a m || t hey sel ect ed.

The right to choose the mlIl is valuable. A mll that can
ensure a supply of sugar cane in tinmes of |ow sugar prices enjoys
an econom ¢ advantage. The present di spute arose when Teche Sugar,
then an owner of a mll, leased the land from Prudential. [In an
effort to assure cane for its mll, Teche Sugar offered to subl ease
land to Breaux Brothers, Teche Planting, and Accardo at a |esser
rental rate than it paid Prudential. Teche Sugar conditioned its
offer on a |l essee's processing its cane at a mll sel ected by Teche
Sugar . Breaux Brothers agreed, but Teche Planting and Accardo

declined the offer.



Teche Sugar at first directed the sugar cane that Breaux
Brot hers produced to the Gak Lawn MIIl, which Teche Sugar owned
Teche Sugar was still unable to generate enough cane for its mll
and closed it before its lease with Prudential expired. Teche
Sugar then designated the Racel and Sugar M I | --owned by Sout h Coast
Sugars, Inc., the co-defendant and Teche Sugar's si ster conpany!--
as the site for processing Breaux Brothers' sugar. Teche Sugar
al l oned Breaux Brothers to send excess sugar that Raceland could
not process in a tinely fashion to a nearby mll, Sterling Sugar
MII. Subsequently, South Coast sold the Raceland Sugar M.
Teche Sugar then struck a deal with Sterling by which Teche Sugar
woul d pay Sterling a flat rate of $9 per ton to grind cane and
Teche Sugar woul d then sell the product at whatever profit it could
maeke. Teche Sugar had no financial interest in Sterling Sugar
MIIT.

1.

The farners argue that the |ease Teche Sugar offered
constituted an illegal tying arrangenent. A tying arrangenent is
the sal e or | ease of one product on the condition that the buyer or

| essee purchase a second product. See Northern Pacific RR V.

United States, 356 U.S. 1, 5-6 (1958). The I and that Breaux rented

and the grinding services of the mlls are said to be separate

products.

! Teche Sugar Conpany and South Coast Sugars, Inc., the two
def endants, are both wholly owned subsidiaries of South Louisiana
Sugar, Inc.



There is a strong support for the two product argunent offered

by the functional approach in Jefferson Parish Hospital District

No. 2 v. Hyde, 466 U S. 2, 21-25 (1984). Whet her two products

exi st "depends on whether the arrangenent may have the type of
conpetitive consequences addressed by the rule.” Id. at 21
(footnote omtted). The argunent continues that an owner of a
dom nant portion of a market in sugar cane |land could route the
cane its land produced to a mll under its control. Thi s
guar ant eed source of sugar mght allowit to drive other mlls from
the market. The | and owner thus could transfer power in one narket
into power in another. This presents fairly straightforward

antitrust doctrine, in theory. See, e.q., Tines-Picayune

Publishing Co. v. United States, 345 U S. 594, 611 (1953) ("[T]he

essence of illegality in tying agreenents is the welding of
monopolistic | everage; a seller exploits his dom nant position in
one market to expand his enpire into the next."). Professor Kapl ow
has anal yzed thi s danger and suggested that tying arrangenents may
cause harm even when they do not create power in a second narket.

Loui s Kapl ow, Extension of Moinopoly Power through Leverage, 85 Col.

L. Rev. 515 (1985). But we need not decide on these facts whether
renting sugar cane land and grinding sugar cane constitute two
separate goods. Assuming that they do and that the | ease Teche
Sugar offered therefore anmounted to a tying arrangenent, the
farnmers have nevertheless failed to establish that the |ease

vi ol ated the Sherman Act.



We begin with first principles. Not all tying arrangenents

areillegal. Jefferson Parish Hospital District No. 2 v. Hyde, 466

US 2, 24-25 (1984) ("[T]he fact that [a] case invol ves a required
purchase of two [goods] that would otherwi se be purchased
separately does not nmake the . . . contract illegal.") As

Jefferson Parish explained it:

[T]he law draws a distinction between exploitation of
mar ket power by nerely enhancing the price of the tying
product, on the one hand, and by attenpting to inpose
restraints on conpetition in the market for a tied
product, on the other. Wen the seller's power is just
used to maximze its return in the tying product market,
where presumably its product enjoys sone justifiable
advant age over its conpetitors, the conpetitive ideal of
the Sherman Act is not necessarily conprom sed. But if
that power is used to inpair conpetition onthe nerits in
another market, a potentially inferior product may be
i nsul ated from conpetitive pressures.

Id. at 14.

The legality of a tying arrangenent depends in part on its
effect in the tied nmarket. The farnmers acknow edge that Teche
Sugar coul d have raised the rent it charged for its land, allow ng
the farnmers to process their sugar cane at the mll of their
choice. It is doubtful that Teche Sugar's decision to seek simlar
gai ns by controlling the choice of mlls violates the Shernman Act. 2
Qur focus today is, however, whether the | ease i npaired conpetition

in the sugar cane processing nmarket such as creating barriers to

2 See, e.q., Richard Posner, Antitrust Law. An Econom c
Perspective 173 (1976) (claimng that no difference exists
between profit fromincrease in price of tying product and
simlar gains made through forcing consuner to purchase tied
product). But see Louis Kaplow, supra, at 520-25 (arguing that
met hod i n which market power is deployed may affect extent of
harm to consuner).




the entry of new conpetitors into that market. Jefferson Pari sh,

466 U. S. at 14. Qur anal ysis focuses on Teche Sugar's econom c
strength in the sugar cane land and mlling markets. 1d. at 18
("I'n sum any inquiry into the validity of a tying arrangenent nust
focus on the market or markets in which the two products are sold,

for that is where the anticonpetitive forcing has its inpact.").

The farmers may prevail under either of two approaches.
First, to establish that the tying arrangenent was il | egal per se,

the farnmers nmust show that Teche Sugar exerted sufficient control
over the tying market, sugar cane land, to have a likely
anticonpetitive effect on the tied market, sugar cane grinding.
Id. at 15-18, 26-29. Second, the farnmers may prevail by
establishing that the arrangenent is an unreasonable restraint of

trade. ld. at 17-18, 29-31. See also Fortner Enters. v. United

States Steel Corp., 394 U. S. 495, 499-500 (1969) ("Fortner 1"). W

eval uate the reasonabl eness of the arrangenent by exploring the
"actual effect of the exclusive contract on conpetition” in both

the tying and tied markets. Jefferson Parish, 466 U. S. at 29. W

may find an antitrust violation to be an unreasonabl e restrai nt of
trade only if the tying arrangenent has had an "actual adverse
effect on conpetition." |1d. at 31.
A
A per se condemation requires proof that the tying
arrangenent involved "the use of market power to force [consuners]
to buy [goods] they would not otherw se purchase.” 1d. at 26. The

per se rule, of course, obviates the need for full consideration of



actual market conditions; it does require a finding of "significant
mar ket power" in the tying market. See id.

The farnmers allege that Teche Sugar controlled as nuch as
17.5% of the land in the relevant narket. They base this
percentage on a narrow definition of the market of sugar cane | and.
Sugar cane farners can feasibly transport their crop for processing
no farther than twenty five to thirty five mles fromtheir farns.
Five mlls operated within approximately thirty five mles of the
| and that Teche Sugar offered to farners, an area enconpassing the
St. Mary and | beria Parishes. Teche Sugar, South Coast and rel ated
conpani es controlled no nore than 17. 5% of the sugar cane farm and
inSt. Mary Parish and no nore than 9.4%of the farmand in the two
pari shes conbi ned.

The district court defined both products as the relevant
mar ket in sugar cane land. W find that even under the narrowest
of reasonabl e definitions Teche Sugar | acked the requisite market
power to trigger a per se violation.

Land that offers a distinct econom c advantage based on its

| ocati on may enhance market power. See Northern Pacific R Co. V.

United States, 356 U S. 1 (1958). But possession of 17.5% nuch

less 9.4% of a market is not normally sufficient to satisfy the
requi renents of the per se rule. The Suprene Court in Jefferson
Parish, for exanple, found control over 30% of a tying market to
fall shy of "the kind of dom nant market position that obviates the
need for further inquiry into actual conpetitive practices." 466

U S at 27. Sone circuit courts have used 30%as a rough benchmar k



for the m ni mumanount of nmarket power necessary to giverise to a

per se violation of antitrust law. See G appone, Inc. v. Subaru of

New England, Inc., 858 F.2d 792, 797 (1st Cr. 1988) (finding

i nsufficient market power for per se antitrust violation); WII v.

Conpr ehensi ve Accounting Corp., 776 F.2d 655, 672 (7th Cr. 1985),

cert. denied, 475 U S. 1129 (1986) (sane).?

The farnmers contend that it is a mstake to gauge Teche
Sugar's mar ket power by considering the percentage of its hol dings
in the relevant |and market. Sugar cane land is a rare commodity,
they argue, and as a result Teche Sugar garnered significant narket
power. But it is only by defining the market for sugar cane | and
narromy that the farnmers can maintain that Teche Sugar controlled
17.5%of that market. This definition of the tying market incl udes
only land in the St. Mary and |l beria Parishes and fully reflects
the location of the land and the requirenents of sugar cane
production. Al of the sugar cane grown in the parishes can be
brought to the sane set of mlls for processing.

The farners also allege that |eases for sugar cane |and

general ly span several years and that only a fraction of the sugar

3 We do not inply that a plaintiff nmay not provide direct
evi dence of market power, obviating the need to inquire into the
percentage of the tying market that the defendant commanded. See
East man Kodak Co. v. Image Technical Servs., Inc., 504 US _ |
112 S. . 2072, 2088 (1992) ("It is clearly reasonable to infer
that [a defendant] has narket power to raise prices and drive out
conpletion in the after-markets, [where a plaintiff] offer[s]
evidence that [the defendant] did so."). Cf. Stephen Calkins,
Suprene Court Antitrust 1991-92: The Revenge of the Amci, 61
Antitrust L.J. 269, 301 (1993) ("The words 'per se' are
conspi cuously absent from Kodak's discussion of tying.").




cane land in a market becones available in a given year. As a
result, they reason, Teche Sugar exercised consi derabl e power over
the market despite the relatively small anmount of land it held. As
proof of Teche Sugar's power, the farners note that, although sone
sugar cane | and was on the market, no adequate alternative | and was
avai | abl e when Teche Sugar offered them a | ease.

Were we to accept the farnmers' theory, any land owner in a
market where sales occur only periodically would possess
significant market power, and every party in control of sugar cane
land in St. Mary Parish woul d possess such power. As the Suprene

Court stated in U.S. Steel Corp. v. Fortner Enterprises, 429 U.S.

610 (1977) ("Fortner 11"): "[T]he question is whether the seller

has sonme advant age not shared by his conpetitors in the market for

the tying product." 1d. at 620 (enphasis added). See also WII,

776 F.2d at 672 (citing Fortner 11). The farmers offer no reason

to believe that Teche Sugar had an advantage over its conpetitors
in the market for sugar cane land in St. Mary Parish. Al of the
owners of sugar cane land in the parish possessed a scarce
comodity. The farnmers therefore provide an i nadequate basis for
t he concl usi on that Teche Sugar possessed sufficient power in the
tying market to trigger per se condemation of the |ease.

The cases on which the farners rely do not require the
contrary concl usion. The Sixth Circuit's opinion in Bell V.

Cherokee Aviation Corp., 660 F.2d 1123 (6th GCr. 1981), is

representative. The defendant in Bell controlled hangar and

out door space at an airport. The defendant conditioned |ease of



the space on the plaintiff's purchase of all fuel, maintenance, and
parts required to service the plaintiff's airplanes. Bell, 660
F.2d at 1125-26. The court found that the defendant possessed
sufficient power in the market for airport space, the tying market,
to render the tying arrangenent a per se violation of antitrust
law. |d. at 1127-30. The court based its conclusion on the fact
that the defendant in Bell was "a domnant firm" 1d. at 1129.
Moreover, the court found that the defendant was "in a uniquely
advant ageous position" to sell space to a party attenpting to
establish a business of the plaintiff's variety. Id. at 1128
(internal quotation marks omtted). Ot her providers of airport
space, the court noted, did not occupy the sane advantageous
position. See id. at 1128-29. The farnmers in the present case
have not shown that Teche Sugar held a dom nant position in the
sugar cane |land market or that Teche Sugar's land conferred a
mar ket advant age not possessed by its conpetitors.

Simlarly, in Rosebrough Mnunent Co. v. Menorial Park

Cenetery Ass'n, 666 F.2d 1130 (8th Cr. 1981), the defendants

condi ti oned purchase of cenetery lots on the plaintiffs' purchase
from defendants of any foundation preparation necessary for the
plaintiffs' grave nenorials. |d. at 1141. The defendants did not,
however, nerely tie purchase of one good to another; they also
conspired to adopt a uniform tying arrangenent policy in the
industry. 1d. at 1136-40. The court relied on the existence of
this policy in concluding that the defendants' share of the narket

conferred significant economic power. See id. at 1143

10



("[ Def endant s] accounted for 22 percent of the burials perfornedin
the market area . . ., and the exclusive foundation preparation
policy, wupon which [plaintiff] bases its claim 1is uniformy

followed by nearly all of the ceneteries."). See also Moore v.

Jas. H Mtthews & Co., 550 F.2d 1207 (9th Gr. 1977) (finding

antitrust violation where defendants controlled 78% of market in
cenetery plots, to which they tied installation of grave markers).

Cf. Rngtown Wlbert Vault Wirks v. Schuylkill Mnorial Park Inc.,

650 F.Supp. 823 (E.D. Pa. 1986).

The farnmers' reliance on Ware v. Trailer Mart, Inc., 623 F. 2d

1150 (6th Cr. 1980), is also msplaced. The defendant in Ware
conditioned the lease of alot inatrailer park on the purchase of
a nobile honme. Ware, 623 F.2d at 1152. The court held that the
plaintiff had alleged inits conplaint that the defendant possessed
significant market power and further noted that even if the
plaintiff had not nmade such an allegation, the om ssion would not
precl ude consideration of the plaintiff's clai munder the rule of
reason. |d. at 1153-54 (relying on Fortner |, 394 U S at 499).
The court did not, however, address the i ssue of how nuch power the
def endant had to possess to render the tying arrangenent a per se
viol ation of antitrust |aw
B.
The farnmers neverthel ess may prevail if the | ease constituted

an unreasonabl e restraint of trade. Jefferson Parish, 466 U. S. at

29. Whet her this arrangenent was an unreasonable restraint of

trade requires an additional "inquiry into the actual effect of the

11



excl usi ve contract on conpetition” in the market for the tied good.
Id. W need not expl ore whether Teche had sufficient market power
in the market for sugar cane |and, under a rule of reason test,
because the tying arrangenent did not hanper conpetition in the
mar ket for sugar cane grinding.

Teche Sugar not only failed to expand its presence in the
sugar cane mlling market, it also failed to maintainits presence.
Teche Sugar closed the mlIl to which it first sent the sugar cane
t hat Breaux Brot hers produced. Teche Sugar then directed the sugar
cane to the mll owned by its sister conpany, South Coast Sugars.
Despite the advantage of a guaranteed source of sugar cane, South
Coast soldits mlIl. The withdrawal of Teche Sugar and Sout h Coast
fromthe sugar mll grinding business belies the claimthat Teche
Sugar increased its power in the tied market.

Moreover, the farmers' contentions notw thstanding, Teche
Sugar's later deal with Sterling Sugar MII posed no threat to
conpetition. |Its ternms required Teche Sugar to pay Sterling a set
price to grind the sugar cane that Breaux produced. Teche Sugar in
essence hired out a mll for a fixed fee. Produced sugar woul d be
sold at the market on shares with its | essee.

When a party has no control over a tied market, the dangers

usual ly created by a tying arrangenent do not exist. See generally

9 Philip E. Areeda, Antitrust Law f1726a, at 331-33 (1991). Teche

Sugar had no incentive to danpen conpetition in the sugar mlling
mar ket . Any decrease in conpetition would be contrary to its
i nterests. Teche Sugar would have to pay any supraconpetitive

12



price its interference sparked. See id. at 332. Once Teche Sugar
abandoned t he busi ness of grinding sugar, any threat that the tying
arrangenent m ght harm conpetition di sappeared.

Teche Sugar did not elimnate conpetition anmong mlls by
directing sugar cane to its own mll. It attenpted,
unsuccessfully, to survive in the sugar mlling market. Thi s
futile effort had no actual adverse effect on conpetition.

Jefferson Parish, 466 U S. at 31 ("Wthout a showi ng of actua

adverse effect on conpetition, [the plaintiff] cannot make out a

case under the antitrust |aws in the absence of er se

liability.). As aresult, there was no violation of antitrust |aw.

C.

As a final note, the tying arrangenent held the potential to
enhance conpetition. The sugar cane market is volatile. When
sugar cane prices drop, farners produce less cane. MIIls have a
difficult tinme weathering |l ong seasons with slack demand. Once a
period of econom c duress has passed, significant costs confront
any party entering into the sugar cane grinding industry. Mlls
may survive hard tinmes by securing sources of sugar. The continued
exi stence of the mlls may ensure that there is greater conpetition
when t he sugar cane grindi ng busi ness once again proves |lucrative.
Such a proconpetitive effect tends to counter the anticonpetitive
tendencies of a tying arrangenent and are relevant to any inquiry

into an alleged antitrust violation. See G appone, 858 F.2d at

799-80 (reviewing this line of cases).

13



L1,

The farners conpl ain about the | ease ternms Teche Sugar of fered
to them All the farnmers but Breaux rejected the |ease. The
problem is not, under these circunstances, a market failure.
Rat her, an excess of farnmers eager to rent sugar cane | and put the
farmers in a vul nerable position. The farners suffered because of
conpetition, not its absence. Their personal plight is
unf ortunate. But conpetition has not been injured and the
antitrust laws offer themno relief.

REVERSED.
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