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GARWOOD, Circuit Judge:
Def endant - appel | ant W1 bur Ponseti (Ponseti) appeals the trial
court's denial of his notion for judgnent as a matter of law in
this suit under 42 U S. C. § 1983 alleging Ponseti's excessive use

of force. Because we find that Ponseti's use of deadly force was
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obj ectively reasonable, we conclude that the trial court erred in
denyi ng Ponseti's notion. Accordingly, we reverse.
Facts and Proceedi ngs Bel ow

On the evening of Cctober 27, 1989, Ponseti, a police officer
wth the New Ol eans, Louisiana, Police Departnent, was on patrol
in a police car in the second district of the City of New Ol eans
wth his partner, Oficer Kevin Balancier (Balancier). At or
around 10:30 p.m, the officers heard a police radio broadcast
concerning a series of arned robberies that had just occurred in
their patrol area. The radio nessage indicated that four persons
wer e suspected of commtting the robberies, that the suspects were
driving a blue van, and that two of the suspects were black and two
were white. The broadcast further indicated that the suspects were
ar med.

Upon hearing another radio nessage that the van had been
spotted on St. Charles Street, the officers attenpted to intercept
the suspects. When they arrived at St. Charles, Ponseti and
Bal anci er observed two police cars followng a blue van at high
speed. The officers joined in pursuit. The chase continued for
several blocks until the van struck a pedestrian. The driver then
turned into oncomng traffic, proceeded up the street, and
attenpted a left turn, but instead | ost control of the vehicle and
ran into a curb.

As the van cane to a stop, a black nale opened the sliding,
passenger-si de door and fled on foot. Balancier parked the police
car in the mddle of the intersection and, running past the open

sliding door of the van, chased the suspect down the street. At



the sane tinme that Bal ancier ran past the van, Ponseti was running
toward the van. As Ponseti cane around the back of the van to its
passenger side, he observed a second black male and a white fenal e
exiting the van through the sliding door. The bl ack male was
behind the white female with his | eft hand around her wai st and was
hol di ng a handgun in his right hand. Ponseti imrediately fired his
gun seven to nine tines, killing the black mal e and woundi ng the
white female.?

The decedent was later identified as Paul Johnson. The
injured fermal e was Moni ca Stroi k. She and her brother, Christopher
Stroi k, had been carjacked by the two bl ack mal es and t hen taken as
host ages by Johnson and the ot her man as they commtted three arned
robberies of pedestrians.

When Ponseti attenpted to handcuff Mnica Stroik, she
responded that she was innocent and that she was wounded. |t was
only then that the officers learned that the Stroi ks had been
carj acked and taken as hostages by the two nen.

On Cctober 17, 1990, Monica Stroik filed suit pursuant to 42
U S C § 1983 against Ponseti and Warren Wodfork, the
Superint endent of the New Ol eans Police Departnent. |n accordance
with 28 U S.C. 8 636(c), the parties consented to proceed before
the magi strate judge assigned to the case. On May 4, 1992, the
case was tried before a six-person jury. Both Ponseti and Wodf ork
moved for judgnent as a matter of |aw, the court granted the notion

for Wodfork but denied Ponseti's notion. On May 7, 1992, the jury

. The woman was struck once in the right side of her abdonen
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returned a verdict against Ponseti, awarding Stroik $600,000 in
actual damages, and finding that Stroik was not entitled to
puni tive damages agai nst Ponseti. On May 8, 1992, the nmagistrate
judge entered judgnent on the verdict for Stroik and against
Ponset i .

Ponseti thentinely filed a notion for judgnent as a nmatter of
law or, in the alternative, a new trial. Ponseti's notion was
based on his assertion that his conduct was objectively reasonabl e
under the circunstances and, thus, as a matter of law, not an
excessive use of force. The magi strate judge denied Ponseti's
nmotion. Ponseti now brings this appeal.

Di scussi on

In an appeal fromthe denial of a judgnent as a matter of | aw,
our review of the district court proceedings is limted.? See
Boei ng Co. v. Shipman, 411 F.2d 365, 374 (5th Gr. 1969) (en banc).
To reverse the denial of a judgnent as a matter of |law, "the facts
and i nferences [nmust] point so strongly and overwhel mngly in favor
of one party that the Court believes that reasonable nen could not
arrive at a contrary verdict." | d. W review the record as a
whol e, not just the evidence favorable to the verdict, but in the
light and wth all reasonable inferences nost favorable to the
verdi ct. Id. A nere scintilla of evidence does not suffice to
create a fact issue, rather there nust be a conflict in substanti al

evidence. |d. at 374-75. It is for the jury to weigh conflicting

2 Under the current Federal Rule of Cvil Procedure 50, the
ternms "directed verdict" and "judgnent notw thstanding the
verdi ct" have been replaced by the single term"judgnent as a
matter of |aw "



reasonabl e inferences and determne the credibility of wtnesses.
ld. at 375. But a verdict nmay not rest on speculation and
conjecture. N chols Const. Corp v. Cessna Aircraft Co., 808 F.2d
340, 346 (5th G r. 1985). However, if reasonable persons could
disagree as to the verdict, a judgnent as a matter of law is
i nappropriate, and we nust affirm Boeing Co. at 374.

The i ssue in this appeal is whether the magi strate judge erred
in concluding that there was a jury question as to whether
Ponseti's shooting constituted excessive force.

A deadly force conplaint under section 1983 is a federa
constitutional claim and is anal yzed accordi ng to Fourth Arendnent
st andar ds. See Reese v. Anderson, 926 F.2d 494, 500 (5th Cr.
1991). "[All'l claims that |aw enforcenent officers have used
excessive forcesQdeadly or notsQin the course of an arrest,
i nvestigatory stop, or other 'seizure' of a free citizen should be
anal yzed under the Fourth Amendnent and its 'reasonabl eness'
standard."” G ahamv. Connor, 109 S.Ct. 1865, 1871 (1989) (enphasis
inoriginal). Inapplying Gaham this Court has used a three-part
test for section 1983 excessive force clains, requiring a plaintiff
to show " (1) asignificant injury,® which (2) resulted directly and
only fromthe use of force that was clearly excessive to the need;

and t he excessiveness of which was (3) objectively unreasonable.™

3 But see Harper v. Harris County, 21 F.3d 597, 600 (5th Gr
1994) (holding that the significant injury requirenent of Johnson
v. Morel, 876 F.2d 477 (5th G r. 1989), a case involving a Fourth
Amendnent violation, is no longer valid in the wake of Hudson v.
MM Ilian, 112 S.C. 995 (1992), in which the Suprene Court held
that a show ng of a significant injury was not required to prove
an Ei ghth Anendnent viol ation).



Reese, 926 F.2d at 500 (citing Johnson v. Mrel, 876 F.2d 477, 480
(5th CGr. 1989) (en banc) (per curiam). The burden of proof on
each of these elenents is, of course, on the plaintiff.

In the case sub judice, there is no dispute that Stroik
suffered a significant injury which resulted fromPonseti's use of
force. Thus, the only question is whether Ponseti's use of force

was obj ectively reasonabl e’ in light of +the facts and
circunst ances confronting [him, without regard to [his] underlying
intent or notivation." Gaham 109 S.Ct. at 1872 (citing Scott v.
United States, 98 S.C. 1717, 1723-1724 (1978), and Terry v. Oni o,
88 S.Ct. 1868, 1879 (1968)). In answering this question, we | ook
at the totality of the circunstances, paying particular attention
to "whether the suspect pose[d] an imrediate threat to the safety
of the officers or others, and whether he [was] actively resisting
arrest." 1d. (citing Tennessee v. Grner, 105 S.C. 1694, 1699-
1700 (1985)).

When a suspect is fleeing and an officer has "probabl e cause
to believe that the suspect poses a threat of serious physical
har m either to the officer or to others, it is not
constitutionally unreasonable to prevent escape by using deadly
force." Garner, 105 S. . at 1701. | ndeed, "if the suspect
threatens the officer with a weapon . . . deadly force may be used
if necessary to prevent escape, and if, where feasible, sone
warni ng has been given." | d. Moreover, "[t]he calculus of
reasonabl eness nust enbody allowance for the fact that police
officers are often forced to make split-second judgnmentssqQin

ci rcunst ances t hat are t ense, uncertain, and rapidly



evol vi ngsQabout the amount of force that is necessary in a
particular situation.” Gaham 109 S.C. at 1872.

Al though "'[t]he test of reasonableness under the Fourth
Amendnent is not capable of precise definition or mechanical
application,'" id. at 1871 (quoting Bell v. Wlfish, 99 S.Ct. 1861
1884 (1979)), our application of the Gaham standard to the facts
in Reese v. Anderson, 926 F.2d 494 (5th Cr. 1991), is instructive
as to its paraneters in this Crcuit. In Reese, we held that a
police officer was entitled to summary judgnent in a section 1983
action where the officer shot and killed a robbery suspect.
Responding to a radio call for the robbery of a conveni ence store,
the police officer in Reese spotted the suspects' car and began to
gi ve chase. During the chase, which reached speeds of forty to
sixty mles per hour, the suspects threw out of the car w ndow what
appeared to be parts of a cash register. The suspects' car
eventual |y spun out of control and the police car pulled up al ong
t he passenger's side. Kneeling behind his open car door, the
police officer instructed the suspects to raise their hands. After
initially conmplying, the suspect in the front passenger seat
reached down below the seat with his left hand. The officer again
commanded t he suspects to raise their hands and agai n the suspect
inthe passenger seat raised and then | owered his hand. After this
happened several tines, the officer, fearing for his safety, shot
t he suspect once in the head, killing him The officer |later found
that the suspect was, in fact, unarned. 1d. at 500.

In analyzing the district court's denial of the police

officer's notion for summary judgnent in Reese, we concl uded that



"[u] nder these circunstances, a reasonable officer could well fear
for his safety and that of others nearby. He coul d reasonably
believe that [the suspect] had retrieved a gun and was about to
shoot." Id. at 501. For this reason, we held that the "officer
[was] justified in using deadly force to defend hinself and ot hers
around him" id., and that the officer was entitled to summary
judgnent as a matter of |aw.

In Smth v. Freeland, 954 F.2d 343, 347 (6th Gr. 1992), the
Sixth Crcuit followed our decision in Reese in analogous
circunstances, also aptly pointing out:

we nust avoi d substituting our personal notions of
proper pol i ce procedure for the i nstantaneous deci si on of
the officer at the scene. We nust never allow the
theoretical, sanitized world of our inmagination to
replace the dangerous and conplex world that policenen
face every day. What constitutes "reasonabl e" action may
seem quite different to soneone facing a possible
assailant than to soneone analyzing the question at
| ei sure."*

In the case sub judice, the essential facts are not in
di spute. Wen Ponseti and Bal ancier arrived at the scene of the
shooting, all of the information they possessed indicated that

there were both black and white suspects in the van, that they were

4 Smith al so observes:

"Furthernore, the fact that O ficer Schulcz's actions
may have viol ated Springdale's policies regarding
police use of force does not require a different
result. Under § 1983, the issue is whether Oficer
Schul cz violated the Constitution, not whether he
shoul d be disciplined by the local police force. A
city can certainly choose to hold its officers to a

hi gher standard than that required by the Constitution
wi t hout being subjected to increased liability under 8§
1983." 1d.

Agai n, we agree.



arnmed, and that they had all been involved in the robberies of
pedestrians. The van had just cone to an abrupt stop after a high
speed chase during which the van had struck a pedestrian. One
suspect had begun to flee on foot and two others were exiting the
van. Finally, the crucial fact in this case is that at the tine
Ponseti came around the rear of the van, he testified, and there is
no evi dence contradicting this testinony, that Johnson was pointing
a gun at him?®> Hence, unlike the officer in Reese, Ponseti's life
was actually in jeopardy when he shot. G ven these facts, Ponseti
had "probabl e cause to believe that the suspect[s] pose[d] a threat
of serious physical harm" Garner, 105 S.C. at 1701, to Ponseti,
or to others if the suspects were allowed to flee. Because
Ponseti could have reasonably believed that the suspects posed an
i mm nent, deadly threat, we conclude that he was justified in using

deadly force.®

5 The parties dispute whether Stroi k and Johnson were standing
or were on the ground as Ponseti rounded the back of the van;
however, all direct evidence indicates that, whether standing or
on the ground, Johnson was pointing his gun at Ponseti. There is
no evidence fromwhich a jury could concl ude ot herw se.

6 Stroi k contends that several factors mlitate against a
finding that Ponseti's use of force was not excessive.

Utimately, Stroik's argunent boils down to an assertion that the
evi dence supported a jury finding that "Ponseti was not in ful
control of his anger and that he inpul sively abandoned his police
training and shot the robbers, believing that Monica Stroi k was
al so a robber." Appellee's Brief at 10. |In support of her
argunent, she notes that Christopher Stroik testified that

Ponseti seened "enraged" after the shooting and that a pre-

enpl oynent psychol ogi cal profile indicated that Ponseti had "poor

i npul se control." Regardless of the nerits of these cl ai ns,
Stroik's argunent fails because its focus is on Ponseti's
subjective state of mnd. 1In so doing, Stroik disregards the

Court's instruction in Gahamthat we determ ne objectively the
reasonabl eness of a police officer's use of force, "wthout
regard to their underlying intent or notivation." Gaham 109
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Concl usi on
W therefore conclude that the magistrate judge erred in
denying Ponseti's notion for judgnent as a nmatter of |aw
Accordi ngly, the judgnent belowis

REVERSED.

S . at 1872.
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