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EDITH H JONES, G rcuit Judge:

Fifteen years ago Engineering Dynamcs, Inc. (ED)
successfully defended itself against clains that its conputer
program infringed registered copyrights held by Synercom
Technol ogy, Inc. on Synerconmls user manuals and input formats.
That case held that neither the input formats brought to the
court's attention nor their sequence and organization were

copyrightable. Synercom Technology, Inc. v. University Conputing

Co., 462 F. Supp. 1003 (N.D. Tex. 1978). EDI has now sw tched si des
and seeks a judgnent of copyright infringenent against Structural
Software, Inc. (SSlI), a conpetitor who copied many of EDI's i nput

and output formats. The parties primarily differ over the district



court's holding that conputer input and output formats are not
copyri ght abl e and hence cannot infringe a copyright directly or as
a derivative work. See district court opinion at 785 F. Supp. 576,
582 (E.D.La. 1991).

Thi s opi nion exam nes the extent of copyright and trade
dress |l aw protection of conputer/user interfaces and user nmanual s.
W reverse the district court's holding that conputer/user
interface in the fornms of input and output formats are
uncopyri ght abl e and reverse and renmand to determ ne whet her there
was infringenent. W affirmthe court's other rulings.

BACKGROUND

In 1970, Synercom brought to narket a conputer program
cal l ed STRAN, designed to solve engineering problens in the field
of structural analysis. The programrequired the user to "input"
a large anpbunt of data, including construction details and
antici pated environnental and other external forces that woul d act
upon the structure. The conputer program perfornmed nunerous
tedious calculations using accepted engineering principles to
generate output which facilitated the design and construction of
the structure.

In 1975, EDI entered the market with its conputer
program SACS Il,! which utilized precisely the sane input formats
and input sequence as Synercomlis STRAN program Both SACS and

STRAN were run only on nmainfrane conputers. Part of EDI's

1 There was never a SACS |. The acronym stands for structural

anal ysi s conputer system



mar keting strategy was to stress the conplete conpatibility of SACS
wth STRAN s input formats, entered into the conputer via decks of
80- col um keypunch cards. Synercom 462 F. Supp. at 1008, 1012

Synercom had obtained thirteen copyright registrations covering
nine input formats and sued EDI for infringenment. Then-district
j udge Hi ggi nbot hamrul ed that the formats of the keypunch cards, as
well as their sequence and organi zation, were not copyri ghtable,
thus relieving EDI of any liability for format i nfringenment. Judge
Hi ggi nbot ham al so hel d, however, that ED had infringed Synerconi s
copyright in its user manuals. As part of a resulting settlenent
agreenent, EDI prepared a newedition of its user manual, SACS II1,
whi ch did not infringe Synercomi s copyright.

Over the years, ED refined SACS IIl and its input
formats to accompdate users' desire for greater speed,
flexibility, and ease of operation. After rmany piecenea
revisions, EDI changed the nane of its programto SACS|IV. Despite
the fact that actual paper keypunch cards are rarely used anynore,
EDI has retained the 80-colum data input format. Most users now
enter data as image files and store the data on a magnetic storage
device, e.q., a floppy disk. The 80-colum card format is famli ar
to rel evant users of these prograns, thus facilitating training and
allowing themto reevaluate old data decks. This opinion foll ows
i ndustry practice and uses the terns "input format" and "card"
i nt er changeabl y.

The SACS IV input formats instruct the user to place

specific kinds of information in a specific place on the card. The



first five colums or so are reserved for identification of the
card by its nane, e.q., WAVE. The parties' versions of this card
are reproduced in the appendi x hereto. Subsequent col unms of
various wdths are reserved to enter instructive and descriptive
data. The WAVE card, for exanple, is used to cal cul ate ocean wave
forces on structures built offshore. Several columms allow the
user to instruct the conputer as to which wave scenari o (|l oad case)
is to be generated and by what wave theory. Much of the data
entered describes conditions and paraneters needed to generate
hypot heti cal wave forces, e.q., the waves' size, frequency, and
direction. The placenent of the required i nformati on on the proper
card and in the proper colums is crucial to obtaining correct
results. QG her input formats instruct or describe many other
structural and environnental factors.

EDI's structural analysis programis actually a "suite"
of 23 sem - autononous nodul es, each created to facilitate certain
aspects of structural analysis. Each nodule is designed to
interact with other nodules of the suite, for exanple, by
preprocessing certain data, then feeding it to another nodule. One
nmodul e cal | ed SEASTATE generates and cal cul ates the environnent al
effects on an offshore structure. This is an inportant nodule
because nost EDI custonmers wuse SACS for designing offshore
structures, such as drilling platforns. Anot her nodul e call ed
JO NTCAN is used to design the "joint cans" which connect tubul ar
menbers of a structure, taking into account various stresses,

tol erances, and construction techniques. The heart of the SACS



suite is a nodule itself called SACS. This nodul e processes,
t hrough the conputer, user-supplied environnmental and design data
and cal cul ates the static and dynam c forces within and upon each
conponent of the structure. A large quantity of output data is
then organi zed and printed in a systematic fashion that facilitates
further engineering or construction efforts, e.q., showing the
kinds and quantities of forces to which each conponent of the
structure i s subject.

EDI has not copyrighted any of the actual conputer
progranms conprising the SACS suite, i.e., the source code and
obj ect code. Instead, it has chosen to protect itself by
mai ntaining the program as an unpublished trade secret via
confidentiality contracts with users and ot her security techni ques.
It has, however, obtained four copyright registrations coveringthe
user manuals for three of the 23 nodul es: SACS |11, SACS 1V,
SEASTATE, and JO NTCAN. The SACS suite of prograns allegedly
specifies over 200 input formats. The four copyrighted user
manual s descri be 51 formats (excluding nonformatted cards such as
header cards and end cards), nobst of them pertinent to SACS |11?2
and SEASTATE.

I n 1986, Rao Gunt ur began devel oping a simlar structural
anal ysis program targeted at the offshore platform market that
coul d be used on a personal conputer. GQuntur's conpany, Structural

Software, Inc. (SSI), began marketing his program StruCAD*3D, that

2 The SACS IV user nmanual was apparently not offered as evi dence and
is not found intact in the record on appeal. It is apparently not nuch
different fromSACS III for purposes relevant to this appeal, however.
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sane year. EDI brought its PC version to market a short tine
| ater. Al though built on a different public-domain structura
anal ysis program StruCAD borrowed heavily from the SACS user
interface. Like SACS, data entry for StruCAD is based on an 80-
colum format. As was the case when EDI copied Synerconis i nput
format and sequence, many of StruCAD s potential custoners were
already famliar wth ED's interface; SSI wanted to mnimze
required training for these users and facilitate conversion of SACS
input data files to StruCAD s formats. StruCAD utilizes 126 i nput
formats.

EDI's allegations in the instant case differ in three
i nportant respects fromSynercom s allegations in 1978. First, the
decks of conputer keypunch cards prepared for use in Synercoms
program STRAN were conpletely conpatible with SACS Il when it was
i ntroduced. In the instant case, many individual data cards
conpleted for use in SACS would require sone, but not extensive,
nmodi fication before they could be run in StruCAD. Second, StruCAD
requi res dozens of input formats conpletely different from those
found in SACS Il or SACSIV. Third, while only nine input formats
were alleged to have been copied in Synercom and the copyright
regi strations on each of the nine were at i ssue, EDI does not claim
protection for any of its individual input formats and output
reports. Instead, it contends that the sequence and organi zation
of formats and reports is as a whol e copyrightable.

EDI brought suit against SSI and against Guntur in his

i ndi vidual capacity, claimng that they copied 56 of ED 's input



formats. To support its claim ED assenbled nunerous exhibits
highlighting the simlarities between the alleged infringing
formats. A cl ose exam nation of the WAVE i nput format description,
for exanple, (see Appendix) reveals that both prograns' cards
require precisely the sane information in precisely the sane data
col umms, except that StruCAD requires that colums 5-8 and 31-38 be
left blank while in SACS these colums are optional. (But note
that SACS al so requires that 31-38 be |left blank if columms 25-30
are used.) In addition to the infringenent claim based on input
formats, EDI alleges copying of output report formats, copying of
EDI's user manuals for use in the StruCAD nmanual, and copyi ng of
portions of EDI's user manual s for use on StruCAD s "hel p screens.”
EDI al so brought unfair conpetition clains against SSI, alleging
vi ol ations of section 43(a) of the Lanham Act and La. Rev. Stat.
Ann. § 51:1405(A).

Guntur and SSI (hereinafter often jointly referred to as
SSI) admt that Quntur copied ED rmaterial when he devel oped
St r uCAD. SSI  argues, however, that input formats are not
copyrightable in the first instance. Moreover, SSI asserts that
EDI appropriated many of these formats from Synerconis STRAN
program and contends that EDI cannot now claim a proprietary
interest in sonething that it copied from Synercom Appel | ees
rai se various other defenses to the other copyright and unfair
conpetition clains that are addressed in the anal ysis bel ow

After a four-day bench trial, the district court

dism ssed EDI's clainms against Guntur in his individual capacity



and dismssed all copyright clainms involving StruCAD s input and
output formats. The district court agreed, however, that StruCAD s
user manual infringed EDI's copyright in its SACS nanuals and
ordered SSI to pay EDI $250,000 in actual danmages. The district
court al so enjoined SSI fromany further marketing of StruCAD unti |
the parties agreed on a noninfringing manual for StruCAD. The
parties were unable to reach an agreenent on a new noninfringing
manual , leading the district court to appoint a special master to
deci de whether SSI's new manual still infringed. After review ng
the manual s and briefs prepared by both parties, the special naster
concluded that SSI's new manual did not infringe any of ED's
copyrights. The recommendati ons and fi ndi ngs of the special naster
wer e adopted by the district court the sane day they were recei ved.

This opinion will address the appealed issues in the
foll ow ng order:

| . Copyrightability of input/output formats and
user interfaces;

1. The scope of copyright protection for user
i nterfaces;

I11. User manual infringenent;

| V. Hel p- screen infringenent;

V. (bj ections to the Special Master's report and
pr ocedur es;

VI . Rao Guntur's liability in his individual
capacity;

VII. Trade dress infringement and unfair

conpetition; and

VIIl. Calculation of damages.



l. COPYRI GHTABI LI TY OF
| NPUT/ OUTPUT FORVATS AND USER | NTERFACES

EDI has registered copyrights in four wuser manuals
cont ai ni ng detail ed ver bal descriptions and pi ctori al
representations of input and output formats. EDI contends that SSI
and Guntur infringed EDI's copyrights by copying a portion of its
user manuals -- the input and output formats -- and incorporating
them into the StruCAD wuser manual and into StruCAD s user
interface. This, EDI maintains, is either direct unlawful copying
under 17 U.S.C. 8 106(1) or unlawful preparation of a derivative
work under 17 U.S.C. § 106(2).

To establish copyright infringenent, a plaintiff nust
prove ownership of a valid copyright and copying of constituent

el emrents of the work that are copyrightable. Feist Publications,

Inc. v. Rural Tel. Service Co., 499 U. S. 340, 361, 111 S. Ct. 1282,

1296 (1991). Copyright ownership is shown by proof of originality
and copyrightability in the work as a whol e and by conpliance with

applicable statutory formalities.® Plains Cotton Coop. Ass'n. V.

Goodpasture Conputer Serv., Inc., 807 F.2d 1256, 1260 (5th Cr.),

cert. denied, 484 U S. 821 (1987). Two separate conponents

underlie proof of actionable copying. First is the factual
question whether the alleged infringer actually used the
copyrighted material to create his own work. Copying as a factual

matter typically may be inferred from proof of access to the

8 EDI conplied with the statutory fornmalities in regard to the user

manual s and input formats and out put reports reproduced therein.
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copyri ghted work and "probative simlarity."* Plains Cotton, 807

F.2d at 1260. Not all copying, however, is copyright infringenent.
Feist, 499 U. S. at 361, 111 S.C. at 1296. The second and usually
more difficult question is whether the copying is legally
actionable. This requires a court to determ ne whether there is

substantial simlarity between the two works. Plains Cotton, 807

F.2d at 1260.

On appeal, SSI does not contest the validity of EDI's
ownership in the four copyrighted user manuals as a whole. Nor is
copying as a factual matter disputed; Guntur candidly testified
that he used EDI's formats when devel oping StruCAD. | nstead, SSI
rai ses several contentions. First, SSI asserts that under this

court's Plains Cotton decision, which allegedly approved the

Synercom district court decision, user input formats are not
copyrightable as a matter of |aw SSI el aborates wupon this
argunent by pointing out that nine of the formats found
uncopyri ghtabl e in Synercomare neverthel ess all eged by EDI here to
be protected. Second, SSI asserts that EDI's conputer input and
output formats represent unoriginal facts and |ists of facts that
are not copyrightable and thus are not subject to infringenent.
Third, SSI contends that the SACS IV input and output formats

represent an uncopyrightable idea, process or nethod. EDI

4 Prof essor Lat man di stingui shes between "probative simlarity,"

which relates to factual copying, and "substantial simlarity," which relates
to actionable copying. See 3 Melville B. & David Nimer, N mer on Copyri ght
§ 13.01[B] (1993) (hereinafter Ninmmer); see also Gates Rubber Co. v. Bando
Chenmical Indus., Ltd., 9 F.3d 823, 832 (10th Gr. 1993) (adopting sane

t er m nol ogy) .
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di stingui shes the instant case from Synercomand responds that its
i nput and output formats, at |east when taken as a whole, are
copyri ght abl e. EDI further argues that SSI has infringed ED's
copyright by SSI's "nmassi ve appropriation of plaintiff's expression
at the interface.”

This inquiry represents a subset of the general questions
surroundi ng conputer programcopyrightability. Sonme of the issues
in this novel and conplex area of |law are slowy being resol ved.
Congress has declared that conputer prograns are in principle
entitled to copyright protection.® That decision |argely overcane,
though it does not fully answer, one nmajor statutory exception to
copyrightability, the "useful article" exception.® Mst courts
confronted with the i ssue have determ ned that copyright protection
extends not only to the literal elenents of a program i.e., its
source code and object code,’” but also to its "nonliteral"
el enrents, such as the program architecture, "structure, sequence
and organization", oper ati onal nmodul es, and conput er-user

interface. See, e.q., Conputer Assocs. Int'l, Inc. v. Altai, Inc.,

5 A conputer programis "a set of statenments or instructions to be

used directly or indirectly in a conputer in order to bring about a certain
result.” 17 U.S.C. § 101

6 In no case does copyright protection for an origina

wor k of authorship extend to any idea, procedure,
process, system nethod of operation, concept,
principle, or discovery, regardless of the formin
which it is described, explained, illustrated, or
enmbodi ed i n such work.

17 U.S.C. § 102(b).

! Source code is the programm ng | anguage readabl e by human
programers; object code is the binary expression that controls the conputer

har dwar e
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982 F.2d 693 (2d Cr. 1992); (Gates Rubber Co. v. Bando Chem ca

Indus., 9 F.3d 823 (10th Cr. 1993); Lotus Devel opnent Corp. V.

Paper back Software Int'l, 740 F. Supp. 37 (D. Mass. 1990) (Lotus 1).

But as one noves away fromthe literal code to nore general |evels
of a program it beconmes nore difficult to distinguish between
unprotectibl e ideas, processes, nethods or functions, on one hand,
and copyri ghtabl e expression on the other. Lotus |, 740 F. Supp. at
53. Court decisions are, generously described, in a state of
creative fernent concerning the nethods by which nonliteral
el ements of conputer progranms may be identified and anal yzed for
copyrightability.?

Until recently, it could be argued that Fifth G rcuit
precedent precluded recognition of the copyrightability of
nonliteral elenments of conputer prograns. This argunent was based

on the Plains Cotton case, an alleged Fifth Grcuit endorsenent of

the district court decision in Synercom Synercom decided before

Congress passed the 1980 anendnents to the Copyri ght Act, held that
80-col um data cards, devel oped for an early species of punch-card
conputers, represented an uncopyrightabl e process or idea because
they could not be divorced fromtheir node of expression. SSI and

the district court interpreted Plains Cotton broadly as adopting

Synercom That Plains Cotton did not actually do so has now been

settled by this court in Kepner-Tregoe, Inc. v. Leadership Software

8 Conpare the approaches used by the courts in Welan Assocs., Inc.
v. Jaslow Dental Lab., Inc., 797 F.2d 1222 (3d Cr. 1986), cert. denied, 479
U S. 1031 (1987); Atai, supra; Lotus |, supra; Brown Bag Software v. Symantec
Corp., 960 F.2d 1465 (9th Gr.), cert. denied, 1135 S. . 198 (1992); etc.
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Inc., 12 F.3d 527 (5th Cr. 1994). Kepner - Tr eqgoe enbraced the

"general, noncontroversial proposition that nonliteral aspects of
copyri ghted wor ks -- i ke structure, sequence and
organi zation -- nmay be protected under copyright law . . ." 12
F.3d at 536, n.20. Thus, SSI benefits from no synergy wth
Synercom °

But SSI also makes a nore particul ar argunent based on
Synercom Because Synercomdecl ared that particul ar input formats
i ntegral to SACS [V's predecessor program ( STRAN) wer e
noncopyri ghtable ideas, SSI contends, the sane nust be true of
t hose formats descended from STRAN. W disagree. |In Synercom the
pl ai ntiff sought copyright protection for individual input formats;
here, EDI makes a different claimthat several dozen input fornmats
taken together form a copyrightable work, because they represent
but one of many ways of expressing a node of conputerized
structural anal ysis. This general point renders Synercom
di sti ngui shabl e.

The hol ding in Kepner-Tregoe resolves only one | evel of

controversy between the parties, albeit the level on which the

district court rested his decision. After Kepner-Treqgoe, one nust

conclude that nonliteral elenents of conputer prograns may be

copyrightable in the Fifth Crcuit, but not that they are

9 SSI contends that we should not analyze the input formats as
nonliteral elenments because that anal ysis depends on the existence of a
copyright on the underlying program W reject this argument. |t makes no

difference to the formats' copyrightability whether we anal yze them as
springing froma conputer programor froma user nanual.

13



necessarily copyrightable in this case. To that issue we nust
turn.

1. SCOPE OF COPYRI GHT
PROTECTI ON FOR USER | NTERFACES

Two qualifications on this discussion nust be noted
Because of the factual content of nmany of these issues, it is
expedient to remand to the district court, which conducted a full -
scale trial, to reconsider his decision according to the principles
about to be explained. The judge's interpretation of Synercom a
decision by which he believed he was bound, rendered a close
factual anal ysis unnecessary. Second, this is not a case in which
the outer limts of copyright protection for conputer-user
i nterface need be explored. The input and output formats for SACS
|V are quasi-textual; while they guide the user in performng a
series of sophisticated structural analyses, they consist of a
series of words and a framework of instructions that act as pronpts
for the insertion of relevant data. |n sonme conputer prograns, the
user interface nmay nerge alnost wholly with the expression,
processes, or ideas enbodied in the program-- voice-activated or
virtual reality prograns or those attuned to the human heart beat
furni sh sonme exanples that may trouble courts in the future. W do
not presune to anticipate the legal consequences of such
t echnol ogi cal devel opnents.

The anal ysis bel ow focuses, as did the parties in their
briefs, on the copyrightability of EDI's input formats. There is
no intuitive reason why the analysis should be any different for
out put formats. I ndeed, in sonme cases it may be difficult to

14



classify a given interface as one or the other. Clearly,
therefore, sone output formats wll contain sufficient origina

expression to nerit protection. Cf. Broderbund Software, Inc. v.

Uni son Wrld, Inc., 648 F. Supp. 1127 (N.D. Cal. 1986) (interface of

program whi ch generated custom zed greeting cards copyri ghtable).
Ceneral ly, we endorse the abstraction-filtration-
conpari son net hod of determ ning copyright protection for conputer

prograns, which has been ably elucidated by the Tenth Crcuit in

Gates Rubber, 9 F.3d 823, 834 (10th Cr. 1993). The court
summari zed this nethod as foll ows:

First, in order to provide a framework
for analysis, we conclude that a court should
di ssect the program according to its varying
levels of generality as provided in the
abstractions test. Second, poised with this
framewor k, the court shoul d exam ne each | evel
of abstraction in order to filter out those

el enent s of t he pr ogram whi ch are
unpr ot ect abl e. Filtration should elimnate
from conpari son the unprotectable el enents of
i deas, processes, facts, public domain
information, nerger material, scenes a faire
material, and other unprotectable elenents

suggested by the particular facts of the
program under exam nation. Third, the court
shoul d then conpare the remaining protectable
el enments with the allegedly infringing program
to determne whether the defendants have
m sappropriated substantial elenments of the
plaintiff's program

It is unnecessary here to reproduce the Gates Rubber court's

t hought ful expl anati ons of the vari ous conponents of this approach.
See also discussions in Atai, 982 F.2d at 706-11; 3 N mrer,
8 13.03[F] (advocating nuch the same test as "successive
filtering"). We shall apply that nethodology to the parties'
argunents in order to provide guidance and to narrow the i ssues on

15



remand. The abstraction-filtration-conparison nethod was devel oped
in cases dealing with the copyrightability of parts of conputer
prograns other than wuser interface. Judge Keeton, however,
enpl oyed a simlar systematic approach to the Lotus user interface

cases. See Lotus |, supra; Lotus Devel opnent Corp. v. Borl and

Int'l, Inc., 788 F.Supp 78 (D. Mass. 1992)(Lotus 1I1); etc.

Describing this approach as abstraction-filtration-conparison
shoul d not convey a deceptive air of certitude about the outcone of
any particular conputer copyright case. Protectible originality
can mani fest itself in many ways, so the anal ytic approach may need
to be varied to accommodat e each case's facts. See Altai, 982 F. 2d
at 706 (three-step test can and should be nodified when conputer

technol ogy demands it); Gates Rubber, 9 F.3d at 834, n.12 (sane).

G ven that caveat, we adopt the Gates Rubber/Al tai/N mrer nmethod to

consider EDI's user interface, input formats and output reports.

A. Abstraction

The purpose of segnenting a conputer program into
successive levels of generality is to "help a court separate ideas
[ and processes] fromexpression and elimnate fromthe substanti al
simlarity analysis those portions of the work that are not
eligible for copyright protection.” 3 Nmer, § 13.03[F at
13-102. 17.

Judge Learned Hand first penned the abstraction nethod to
analyze the elenents of a literary work to distinguish between
protecti bl e expressi on and abstract unprotectible ideas. N chols v.

Uni versal Pictures Corp., 45 F.2d 119, 121 (2d GCr. 1930), cert.

16



denied, 282 U. S. 902 (1931). Analogizing his formula to conputer
prograns, at each |evel of abstraction into which the program can
be segnented, the court determ nes whether the contents of that
segnent depict an idea, process or nethod, which, inseparable from
its expression or incapable of expression by any other neans, is
t her ef ore uncopyri ght abl e. 10

Abstraction of ideas from expression does not pose a
particul ar conceptual hurdle in this case for three reasons.
First, EDI seeks copyright protection not of its entire suite of
SACS prograns but only of approximately 230 input-output formats
that conprise the wuser interface. The wuser interface 1is
analytically distinct from other parts of the program See

il vie, supra note 10, 19 Mch. L. Rev. at 542 n. 73. Second, ED

cl ai med protection of input and output formats not individually but
en masse. It is thus unnecessary to deci de whet her each i ndivi dua
i nput format card or output format report represents an i dea or an

expr essi on.

10 The abstraction nethod makes good sense intuitively, but its

application to conputer prograns has been problematic. A particular source of
difficulty has been definitional -- how to describe the |evels of generality
ascending in conputer prograns fromthe literal code to the npbst genera

"idea" of the programitself. Case |aw has approached the definitiona
probleminconsistently. One author, while criticizing the courts' diverse and
halting efforts at using the abstracti on nmethod, suggests that the |evels of
abstraction can be conformed to six technical conponent norns recogni zed anong
conputer progranmers. See John W L. QOgilvie, Note, Defining Conputer Program
Parts under Lerned Hand's Abstraction Test in Software Copyright Infringenent
Cases, 91 Mch. L. Rev. 526 (1992). His proposed |evels of abstraction, in
descendi ng order, are: the main purpose, systemarchitecture, abstract data
types, algorithnms and data structures, source code, and object code.

Quilvie's levels of abstracti on have al ready been approved by one circuit
court. Gates Rubber Co., 9 F.3d 835. Qgilvie's levels of abstraction do not
directly apply to the present case, however, because his note does not dea
with user interfaces.
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Third, the formats, taken as a whole, readily qualify as
"expression" neasured against the i1deas versus expression
di chotony. Not all user interfaces will so easily pass that test.
The purpose of the SACS input formats is to nediate between the
user and the program identifying what information is essential and
how it must be ordered to nmake the program work. The out put
formats structure the results of calculations perforned by the
program i nformatively for the user. These formats do not self-
evidently convey only an "idea."

Because of the functional quality of user interface, the
abstraction portion of the three-step nethodology my pose
difficult questions. A user interface may often shade into the
"blank form' that epitom zes an uncopyrightable idea, Baker v.
Sel den, 101 U. S. 99 (1880),! or it can partake of high expression,
i ke that found i n sone conputerized video ganes. |In the m ddle of

the abstraction spectrumsit user interfaces such as that of Lotus

1 Thi s approach is consistent with the Suprene Court's analysis in

Feist, where the Court required "sone mninmal degree of creativity," or a
"mnimal creative spark" before finding copyrightability in a conpilation of a
t el ephone book's white pages. 499 U S. at 362, 363, 111 S.Ct. at 1296, 1297.
More than trivial originality is necessary, however. This approach is
consistent with the great majority of blank-form cases decided in other
circuits. See Harper House, Inc. v. Thonmas Nelson, Inc., 889 F.2d 197 (9th
Cr. 1989) (conpilation of blank fornms in executive organi zer copyrightable,
but individual blank diary forms not protectible); Cash Dividend Check Corp.

v. Davis, 247 F.2d 458 (9th G r. 1957) (finding copyrightability of check with
acconpanyi ng text describing a stanped-check plan to convert savings stanps
into cash); Brown Instrunent Co. v. Warner, 161 F.2d 910 (D.C. G r. 1947)
(graphic tenperature-pressure charts designed to record not copyrightable);
Taylor Instrunent Co. v. Faw ey-Brost Co., 139 F.2d 98 (7th Cr. 1943), cert.
deni ed, 321 U.S. 785 (1944) (blank formfor recording tenperatures not
copyrightable); see also Harcourt, Brace & Wirld, Inc. v. Gaphic Controls
Corp., 329 F.Supp. 517 (S.D.N. Y. 1971) (finding copyrightability of optically
scanned answer sheet fornms which provided spaces for indicating correct
answers, but which al so conveyed certain mninmal information). Blank forns
that are designed nerely to record informati on rather than convey it are not
copyrightable. See generally 1 Nimer, § 2.18[B].
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1-2-3, whose nenu structure, including its long pronpts, contains

numer ous expressive features. See Lotus |, 740 F. Supp. at 65-68.
As Judge Keeton put it, if a best-selling programs interface were
not copyrightable, conpetitors would be free to enul ate t he popul ar
interface exactly so long as the underlying prograns were not
substantially simlar. This cannot be the | aw

The scientific, technical character of the SACS |V
program di stinguishes it in certain respects fromthe open-ended,
user-directed spreadsheet user interface found copyrightable in
Lotus I. But onthis initial |evel of abstraction analysis, it is
certain that there are nunerous ways in which either input or
output formats coul d have been structured in order to achieve the
program s purpose. Consequently, it is appropriate to proceed
further in considering the copyright protection available to ED
for its input formats and out put reports.

B. Filtration

The filtration conponent of the anal ysis seeks to i solate
noncopyri ghtabl e el ements fromeach particular |evel of a program
Copyright protects the expression of ideas, not the ideas
thenselves, and it does not protect processes, nethods or
scientific discoveries. Oher materials not subject to copyright

include facts, information in the public domain, and scenes a

faire, i.e., expressions that are standard, stock or common to a
particul ar subject matter or are dictated by external factors. See

Gates Rubber, 9 F.3d at 837-38. Each of these limtations upon

copyright or defenses against illicit copying follows logically
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from the purpose of the Copyright Act: to protect an author's
original, creative expression insofar as is conpati ble with general
advancenent of expressive arts and "the free use and devel opnent of
non-protectabl e i deas and processes.” Altai, 982 F.2d at 711

SSI forcefully advances several of these concepts in
defense of the copying it engaged in to produce StruCAD. SSl
contends that EDI's user interface conprises unoriginal facts,
whi ch are not copyrightable. It asserts that the data formats are
merely a tenplate that enables an engineer to use his tool, the
conputer. SSI also denies that EDI's "conpilation” of input/output
formats is copyrightable. Finally, SSI contends that ED's user
i nterface depends so heavily on engi neering industry standards and

practice that it is wunprotectible under the scenes a faire

doctri ne.

1. Unprotectible Facts versus O gi nhal Expression

SSI describes the input/output data formats as "garden
vari ety docunentation that nerely presents col um-by-colum formats
of input data and describes the information . . . to be stored in
each colum, pictures, figures or diagrans, which nerely elucidate
basi ¢ engineering and mathematical relationships.” Ther ef or e,
according to SSI, the input/output formats fail to satisfy the

Fei st-Zack Meyer originality test. In Feist, the Suprenme Court

hel d t hat an al phabetical |y arranged phonebook | acks the creativity
and originality necessary to sustain a copyright. In Donald v.

Zack Meyer's T.V. Sales and Service, 426 F.2d 1027 (5th Gr. 1970)

(the Zack Meyer case), this <circuit held that boilerplate
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contractual |anguage printed on a blank form was insufficiently
origi nal .

As a conparison with the facts of Feist and Zack Meyer

makes obvious, SSI's argunent is sinplistic in the present context.
Certainly, one may isolate each individual input requirenent or
series of requirenents and contend that it is nerely shorthand for
a common engi neering fornula. Likew se, abbreviations for terns,
di ctated by necessity or industry standard, are uncopyrightable by
t hensel ves. What appears on EDI's input and output formats,
however, are not any kind of fornulas or "facts" as such, but
organi zed, descriptive tables for entry of data on which the
conputer will performnecessary cal culations. "Facts" are entered
by the user and "factual" algorithns are applied by the conputer,
but the appearance and expression of the user interface are not
thensel ves a representation of "facts." SSI does not assert that
there is only one way or a limted nunber of ways in which such
tables may be or are usually set forth. Gven the conplexity of
of fshore design projects, it is hardly surprising that a nunber of
ot her conpeting structural design prograns exist in the market, and
the trial court found themdissimlar to SACS. As a matter of |aw,
the input formats and output reports do not enbody only
noncopyri ghtable "facts."

2. | nput Fornats as a Tenpl ate, Process or Method

Because the input data formats are organized in a
particular fashion to effectuate the performance of mathenmati cal

calculations, SSI likens themto a tenplate or tool used by the
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engi neer. W assune this argunent relies on Baker v. Selden, 101

US 99 (1880), although SSI has not cited that sem nal case

Baker rejected a claim of copyright on a book that described a
met hod of bookkeepi ng. Moreover, the author's | edger sheets were
hel d not copyri ghtabl e because they were necessary incidents to the
i dea or process enbodied in the bookkeepi ng nethod. Like Baker v.
Sel den, whet her one denom nates the input formats in this case as
a process or as expression "nerged" with a process, the demarcation
between their utilitarian and expressive aspects is difficult to

dr aw. Conpare Altai, 982 F.2d at 712; Synercom 462 F.Supp. at

1013- 14.

The difficulty may best be illustrated by conparing this
case with those concerning infringenent of the Lotus 1-2-3
spreadsheet program The Lotus program enables a user to create
docunents adapted to his particular needs in a franework that may
be varied and that may utilize different types of information. As
the district court heldin Lotus I, the command format and sequence
structure in an original word processing or conputer spreadsheet
should be copyrightable because as a whole, the interface's
structure and hierarchy constitute a high degree of original

expression. See Lotus |, 740 F. Supp. at 65-68.

The SACS input cards, in contrast, perform only one,
admttedly challenging task: they supply engineering data for
of fshore structures. The question is whether the utilitarian
function of the input formats, which ultimately act |ike sw tches

in the electrical <circuits of the program outweigh their
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expressive purpose so as to preclude copyright protection. On
bal ance, we believe they do not. ED's input formats as a whol e
convey substantial information regardi ng what data the user needs
to gather and how they should be organi zed for the programto run
properly. One of EDI's trial wtnesses testified that the
interface "inparts know edge" by telling the user which data to
collect as well as the order of collection. This alone does not
necessarily nean that SACS inparts know edge through protectible
expr essi on. But, generally, functional interfaces that directly
teach or guide the user's i ndependent deci sions are nore expressive
than functional interfaces that | ack these qualities. Although the
degree of interaction may not be as high as that present in Lotus,
overall, ED has proved original expressive content in the
sel ecti on, sequence and coordi nati on of inputs.

3. EDI's User Interface as a "Conpilation" of "Facts"

SSI anal ogi zes the copyrightability of the SACS input
formats and output reports to the copyrightability of conpilations

as addressed in Feist Publications, Inc. v. Rural Tel Serv. Co.,

Inc., 499 U. S. 340, 111 S. Ct. 1282 (1991). That case discarded t he
"sweat - of -t he-brow' doctrine for conpilations in favor of an
anal ysis focusing on the originality of the conpiler's expression.
"[Clopyright protects only the elenents that owe their origin to
the compiler -- the selection, coordination, and arrangenents of
facts. " 499 U.S. at 359, 111 S. . at 1295. "No matter how
original the format, however, the facts thenselves do not becone

original through association. . . . This inevitably neans that the
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copyright in a factual conpilationis thin." 499 U S. at 349, 111
S.C. at 1289. Focusing on Feist's test for originality, SSI
argues that many of the SACS input formats derive directly from
Synerconml s STRAN program Moreover, SSI posits, "data formats are
data formats": organi zing paraneters and variables as a series of
columms of engineering data anounts to a "garden variety
arrangenent” required in any structural analysis program and is
simlar to the wunoriginal arrangenent of nanes, addresses, and
t el ephone nunbers in a tel ephone directory. SSI concludes that the
whole bundle of EDI's input formats and outputs reports is
uncopyri ght abl e.

These argunents construe Feist both too broadly and too
narrowy. Whet her Feist should apply at all to the formats in
gquestion here is doubtful. As stated earlier, ED's data cards do

not consist of nmere "facts,"” nor do they portray a "conpilation" so
much as a progressive denonstration of a particul ar engineering
program But to the extent that Feist's definition of originality
applies here, it appears that ED has selected data and arranged

their placenent in a way that is unique and original to SACS. See

Lotus Dev. Corp. v. Borland Int'l Inc., 831 F.Supp. 223, 231 (D
Mass. 1993) (Lotus V) (finding command nenu i nterface copyrightabl e
by conmparing it to conpilation: "The selection, arrangenent, and
manner of presentation in a conpilation may provide the user with
a nethod or systematic manner of accessing the (uncopyrightable)
facts. Thus, copyright Iaw protects only that part of a

conpilation that the reader actually uses for selection of facts
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that the reader wants to know'). The creativity inherent in ED's
programis proved by the existence by other, dissimlar structural
engi neering prograns available in the nmarket. The existence of
creativity is reinforced by SSI's observation that StruCAD
perfornms the sanme functions as SACSwth significantly fewer input
formats.

4. User Fornmats as Dictated by | ndustry Standard

Based upon the nature of the offshore structural
engi neering market place, SSI contends, EDI had to use the sane or
simlar formats to those it chose in order to provide a conpati bl e,
standardi zed and efficient product for its custoners. I n ot her

words, scenes a faire dictated EDI's choice of input formats and

output reports in the sane way that the external requirenents of

the cotton market dictated the programin Plains Cotton, supra,

leading to a rejection of copyright protection in that case.?!?
Al t hough the parties disagree over application of the doctrine in
this case, neither side cites any evidence to support its position.

On remand, the district court nust consider whether or to what

12 A programer's freedom of design choice may be circunscri bed by

ot her extrinsic considerations such as the nature of the hardware on which the
programw ||l run, conpatibility requirenents of other prograns, conputer

manuf acturers' design standards, the demands of the industry being served, and
wi del y accepted progranm ng practices within the conputer industry. See
Altai, 982 F.2d at 709-10, citing 3 Nimrer 8 13.03[F][3], at 13-65-71. In
Lotus |, for exanple, the court found that use of a rotated "L" screen display
for spreadsheets, the use of a slash key to invoke a nenu system "Q@Q' for
quitting or exiting a system and simlar other comon interfaces are not
copyrightabl e because their use is unoriginal, nonexpressive, or thoroughly
standardi zed. See Lotus |, 740 F.Supp. at 78. This opinion deals only with
the externalities raised by SSI
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extent industry demand and practice in the offshore engineering
mar ket dictated the SACS IV input and output formats.?®®

This finding is only the first step, however, for anyone
may copy uncopyrightable elenents in a copyrighted work. SS
argues that many of EDI's cards are wunoriginal and thus
uncopyri ghtable. A close exam nation of the actual input formats
isrequired to determ ne whether the allegedly infringed cards are
copyrightable. Anong the allegedly infringed cards, for instance,

sone may be so generic, e.qg., a "header" or an "end" card, that
they lack that m nimal degree of creativity required for copyright
protection. If other cards for which ED clains copyright
protection al nost wholly derive fromthe i nput formats devel oped by
Synercom many years earlier, they would also lack the requisite
originality.

Filtration has resulted in one area of potential

unprotectibility that nust be considered on remand, and that

relates to the i npact of the scenes a faire doctrine. SSI's other

13 Filtration may well render many of EDI's output formats

uncopyrightable. (An exanple of the parties' output reports is reproduced in
t he appendix.) The renarkable simlarities in sone of these formats may be
due to the inherent qualities of the ideas expressed (nerger) or conpliance
with industry standards (scenes a faire). For exanple, each program nust
identify individual structural nenbers and the forces acting upon themin a
nmanner easily understood by engineers. The district judge will determ ne on
remand whether there are nmultiple ways to express these concepts consi stent
with industry practice.

14 It appears that nine cards (TITLE, AMOD, SECT, GRUP, JO NT
PERSET, LOADCN, LOAD, and LDCOVB) are virtually the sanme as those devel oped by
Synercom A few have very slight nodifications from Synerconmis cards. For
exanpl e, the AMOD cards in SACS and StruCAD provide for three-digit |oad
condi tion nunbers while STRAN allowed for only two-digit entries. This sort
of originality probably does not neet the mininmal requirenents demanded by
copyright. Simlarly, the additi on of columms for comentary is not
sufficient to imbue a recycled Synercomcard with copyrightability.

26



gl obal objections to copyright protection for the i nput formats and
out put reports are ill-founded.

C. Conpari son

After the district court conpletes the "filtration" of
the user interface as described, it nmust then deci de whether SSI's
work is substantially simlar to the copyrighted works. See n.4
supra. The district court never ruled on many of the factual
i ssues governing substantial simlarity because of its view that
conputer data formats are not copyri ghtable.

To determ ne substantial simlarity, the court should
"focus on whet her the def endant copi ed any aspect of this protected
expression." Altai, 982 F.2d at 710. In this case, it is probably
advi sable for the court first to determ ne whether variations in
the registered and copyrightable fornmat cards adopted by StruCAD
render the cards noninfringing elenents of the larger work at the
i ndividual card level. Then the court nmay determ ne whether the
subset of StruCAD cards that are individually substantially simlar
to their counterparts in SACS, are, taken together, SO
substantially simlar to EDI's copyrighted work or a part thereof
as to constitute infringenent. Wile a determnation of
substantial simlarity is, in the final analysis, a val ue judgnent
that resists the inposition of a rigid analytical framework, this
only heightens the need for nethodical analysis. The ultimate
focus, in accordance with EDI's contention, should be on the input

formats and out put reports taken as a whol e.
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Anot her proposition to bear in mnd is that the scope of
protection afforded by a copyright is not constant across all
literary works. Infringenent is far nore likely to have occurred
where a defendant has copied a nenorable phrase froma short poem
t han where the defendant has copied an explanatory phrase from a
vol um nous textbook on biochem stry, because the law is nore
protective of highly original and highly expressive works than it
is of functional and nonfiction works. This distinction is
recogni zed in Feist, where, because the allegedly infringed work
was a collection of facts, the Court noted that any copyright was
“thin." 499 U S at 349, 111 S. C. at 1289. The sanme cautious
approach to protection is appropriate for conputer user interfaces.
To the extent that they are highly functional, or, |like the output
formats in this case, to the extent that they contain highly
st andar di zed technical information, they may lie very near the |line
of uncopyrightability.?®®

This relatively narrow scope of copyright protection has

been adopted by several courts. In Lotus Dev. Corp. v. Borland

Int'l, Inc., 831 F. Supp. 202, 209 (D. Mass. 1993) (Lotus 1V), Judge

Keeton referred to the scope of copyright protection as a sliding

15 As nmentioned earlier, sone cases nay require courts to vary the

abstraction-filtration-conparison test to accommbdate particular facts. W do
not find it necessary to do so, but by way of illustration, our interface
copyrightability analysis in this case has focused on three inquiries. First,
whet her the interface is sinply a blank formthat fails to convey expression
to the user. Second, whether the interface is sufficiently user-directed and
interactive. Third, analogous to a conpilation, whether the interface

provi des original expression through the selection, sequence, and organi zation
of information provided to and collected fromthe user. |In this case all of
these requisites were net. After applying other nore standard
“copyrightability filters," such as scenes a faire, the district court will

det ermi ne whether the thin copyright ED may enjoy has been infringed.
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scal e that changes with the availability of expressions for a given
i dea, and he inpliedly accorded conputer interfaces only a narrow
protection. Noting that the nenu commands and nenu structure of
the conputer spreadsheet program in that case were highly
functional, Judge Keeton enphasized that the defendant had
i nfringed by copying verbati mLotus's entire command nenu hi erarchy
despite the availability of many different conmand structures to

perform the sane functions. See also Apple Conputer, Inc. v.

Mcrosoft Corp., 799 F. Supp. 1006, 1021 (N.D. Cal. 1992)
(determ ning scope of infringenent for user interface: "TI]f
techni cal or conceptual constraints |limt the available ways to
express an idea. . . copyright law wll abhor only a virtually

identical copy of the original."); Atari Ganes Corp. v. N ntendo of

Anerica, Inc., 975 F.2d 832, 840 (Fed. GCr. 1992) (determ ning

i nfringenment of nonliteral el enments of conputer program "Even for
works warranting little copyright protection, verbatimcopying is

infringenment."); Digital Conmunications Assocs., Inc. v. Softklone

Distrib. Corp., 659 F. Supp. 449 (N.D. Ga. 1987) (finding

infringement in a conputer programs status screen which was

"virtually identical" with the plaintiff's); Harcourt Brace &

Wrld, Inc. v. Gaphic Controls Corp., 329 F.Supp. 517, 525

(S.D.N Y. 1971) (according narrow scope of protection to answer
sheet designed to be optically scanned by conputers); 3 N mer,
8§ 13.03[B][2][b] ("If the only original aspect of a work lies in

its literal expression, then only a very close simlarity, verging
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on the identical, wll suffice to constitute an infringing copy.")
(citing cases).
[11. | NFRI NGEMENT OF USER MANUALS

The district court found that the StruCAD nanual
infringed EDI's copyright in its user manuals. This finding was
based entirely on text, pictures, diagrans, illustrated exanples,
and flow charts depicted in the manuals, but not the input and
out put formats. 785 F. Supp. at 583. After these findings were
entered, SSI revised its manual, but the parties could not agree as
to whether this new manual infringed. The district judge referred
the matter to a special master under Fed. R Civ. Proc. 53. The
speci al master issued findings and conclusions of lawin a report
inwhichit determned that SSI's new manual did not infringe. The
district judge adopted the special master's report the sane day it
was fil ed.

EDI argues that the findings of the special nmaster, to
the extent they were adopted by the district court, were clearly
erroneous. |In addition to procedural objections, discussed bel ow,
EDI insists that SSI's revised manual contains nmany exanples of
allegedly infringing material from the old mnual which the
district court had held to be infringing.

One exanple EDI enphasizes in particular is SSI's
repeated use of a table of default values of certain engineering
constants admttedly taken from EDI's copyrighted manuals. These
constants (specifically, drag and nmass coefficients for structural

menbers) were allegedly researched and conpiled by EDI as part of
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its efforts to accurately represent these forces in its conputer
program They are not copyrightable, however, because they are
facts, despite the fact that EDI may have di scovered themthrough
great expenditure of time or |abor. See Feist, 499 U S at 347,

111 S .. at 1288; Gates Rubber, 9 F.3d at 842-43 (mathematica

constants used in conputer program uncopyrightable).

|f the district court decides on remand that StruCAD s
input formats infringe EDI's formats, the court nust then reexam ne
the StruCAD manual after SSI revises it to avoid infringenent. The
district judge's rulings on other portions of SSI's manual seem
sonmewhat contradictory, for ED offers considerabl e evidence that
SSI's revised nmanual incorporates many of the objectionable
features that the district court found infringing in its first
opi nion. Nevertheless, it is unnecessary to reviewthe revised SSI
manual until it has been reconsidered on renmand.

V. | NFRI NGEMENT RELATI NG TO HELP SCREENS

The parties did not thoroughly brief this issue on
appeal. It is evident, however, that SSI's hel p screens are not
substantially simlar to EDI's copyri ghted works. Al though in many
cases StruCAD s hel p screens convey the sane ideas and i nformation
as EDI's user manuals, there is little verbatim copying of text.
Natural ly, many of EDI's objections to StruCAD s hel p screens are
grounded in its objections to StruCAD s re-creation of its input
formats, to which the help screens usually refer. The fina

infringenment determination relating to the help screens nust

31



t heref ore depend upon the court's evaluation of the input formats
on remand.

V. OBJECTI ONS TO SPECI AL
MASTER S REPCRT AND PROCEDURES

Because of the remand, we need not discuss in detail
EDI's objections to the special master's report and procedure
Should the district court decide to refer any questions on renmand
to a special master under Rule 53, it nust allow the parties ten
days to file objections to the naster's report before rendering its
deci si on. This procedure was overl ooked before. It is also
uncl ear whet her the master strictly conplied with the court's order
of reference and whet her the master woul d have been wel | advised to
offer the parties a hearing, as Fed. Rule Gv. Proc. 53(d)
provi des.

VI. LIABILITY OF GUNTUR
IN H' S | NDI VI DUAL CAPACI TY

EDI clains that the district court erred in dismssing
the cl ai ns agai nst Rao Guntur in his individual capacity. Although
both Guntur and SSI were naned as defendants, the district court
entered judgnent against SSI alone and dismssed the personal
clains against Q@ntur because EDI had presented insufficient
justification for "pierc[ing] the corporate veil." 785 F.Supp. at
585. This holding was erroneous. EDI was not seeking recovery
agai nst Guntur in his capacity as the principal owner of SSI, but
against @untur as the individual who first infringed ED's
copyright. Guntur was not acting at the direction of another but

initiated the copying for direct personal gain. As this court has
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recogni zed in the context of trademark infringenment, requiring a
pi ercing of the corporate veil to hold individuals |iable would be

putting the cart before the horse. Mead Johnson & Co. v. Baby's

Formula Service, Inc., 402 F.2d 19, 23 (5th G r. 1968) ("the fact

that the persons thus acting are acting for a corporation al so, of
course, my mneke the corporation |iable under the doctrine of
respondeat superior. It does not relieve the individuals of their
responsibility."). On remand, the district court nust apportion
damages between Guntur and SSI.

VI1. TRADE DRESS
AND UNFAI R COVPETI TI ON CLAI M5

EDI argues that the district court erred in rejecting
EDI's claimthat SSI violated section 43(a) of the Lanham Act, 15
US C 8§ 1125(a), by infringing the trade dress of SACS. Tr ade
dress refers to the image and overall appearance of a product.

Allied Marketing Group, Inc. v. CDL Marketing, Inc., 878 F.2d 806,

812 (5th Cir. 1989). The Lanham Act prohi bits passing off goods or
services as those of a conpetitor by enploying substantially
simlar trade dress which is likely to confuse consuners as to the

sources of the product. Blue Bell Bio-Medical v. G n-Bad, Inc.

864 F.2d 1253, 1256 (5th GCr. 1989). |In this circuit, there are
two el enents of atrade dress infringenent claim First, the trade
dress of a product may be protected as an unregi stered trademark if
it is nonfunctional, distinctive, and has acquired a secondary
meani ng. Second, a finding of infringenent requires a

consideration of the |1|ikelihood of confusion. Taco Cabana

International, Inc. v. Two Pesos, Inc., 932 F. 2d 1113, 1117-18 (5th
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Cr. 1991), aff'd, 112 S .. 2753 (1992). This court wll reverse
these rel evant findings of fact only upon a show ng of clear error.

Marathon Mg. Co. v. Enerlite Products Corp., 767 F.2d 214 (5th

Cr. 1985).

The district court's rejection of EDI's trade dress claim
was based on the second stage of the test through its finding that
there was no |ikelihood of confusion between the two prograns. 6
We find no clear error in the district court's holding that there
was little |ikelihood of confusion anong the rel evant users of the
conputer prograns at issue. Testinony at trial established that
both products were targeted at a fairly limted and sophi sticated
mar ket . Moreover, the printed pages of both parties' reports
clearly identify the vendor as EDI or SSI. No witness testifiedto
an i nstance of actual confusion between the products. Finally, the
Lanham Act is grounded in a belief that conpetitors shoul d not pass
off their products as another's. Wtnesses testified that SSI
explicitly differentiated its product from SACS in its marketing
efforts. Furthernore, these prograns' trade dress is largely
irrel evant when sophisticated users decide which program to
pur chase. W have no trouble affirmng the district court's

finding that there was no |ikelihood of confusion.

16 It is an interesting question, unnecessary to reach here, whether

conputer input formats and output reports involving highly technical factua
reports of engineering data are so inherently functional as not to be
protectible. Cf. Conputer Care v. Service Systens Enterprises, Inc., 982 F.2d
1063 (7th Gr. 1992) (finding trade dress violation in copied format of highly
expressive conputer formletters dealing with autonobile repair business).
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The sane |ikelihood of confusion standard used for the
Lanham Act al so applies to Louisiana's unfair conpetition statute.

Loui si ana World Exposition, Inc. v. Logue, 221 U S. P.Q, 589, 594

(E.D. La. 1983). W therefore find no error inthe district court's
rejection of EDI's state | aw claimof unfair conpetition under La.
Rev. Stat. 8§ 51:1405(A).
ViIl. DAVAGES

The final issue is whether the district court erred in
awar di ng EDI $250, 000 i n damages for copyright infringement. Wth
the foll om ng observations, this issue will be revisited on renmand.
EDI argues that the district court placed too nuch enphasis on the
fact that SSI was first to market, apparently by several nonths, a
program whi ch was designed for a personal conputer. EDI asserts
that the district court used this factor to reduce EDI's damages
fromthe $1.9 mllion it clainmed it lost in profits over the years
1986 to 1990 to only $250,000. W agree that several nonths del ay
in bringing a PC version of SACS to nmarket was not sufficient
reason to reduce damages fromnearly $2 mllion to $250,000. It is
not clear, however, that the district court relied on this factor
al one in reduci ng damages to the extent it did. The district court

also cited Fitzgerald Pub. Co. v. Baylor Pub. Co., 807 F.2d 1110,

1118 (2d G r. 1986), which held that actual damages shoul d refl ect
the extent to which the market val ue of the copyrighted work at the
time of the infringenent has been injured or destroyed by the
i nfringenent. The court also indicated at one point that the

extent of copying mght not justify fully conpensating the
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copyright owners. The district court may have determ ned t hat sone
of the declinein EDI's profits was unrelated to SSI's entry to the
mar ket or that SSI only engaged in mniml copying. This would be
a permssible finding; whether it was supported by the record we
need not deci de.
CONCLUSI ON

The district court erred in concluding that ED's input
formats and out put reports, taken as a whole, may not qualify for
copyright protection. W nust therefore REVERSE the district
court's holding that conputer/user interfaces in the formof input
and output formats are uncopyrightable. W also REVERSE its
holding that Guntur is not personally |Iiable. W REMAND to
determ ne whether the existence of industry standards precludes
copyright protection and whet her there was i nfringenment of the user
i nterfaces. On remand the district court nust also reexam ne
infringenment of EDI's user manuals and hel p screens and apportion
damages between SSI and Guntur. W AFFIRM the court's other
rulings.

AFFIRMED in part, REVERSED in part and REMANDED
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