IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3319

ROBERT W LKERSON,

Petitioner- Appel | ant,

VERSUS

JOHN P. WHI TLEY,
War den, Louisiana State Penetentiary,
and
Rl CHARD P. | EYOUB,
Attorney General, State of Loui siana,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana

(January 31, 1994)
Bef ore HENDERSON, " SM TH, and EMLIO M GARZA, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:

Robert W 1 kerson was convicted of second-degree nurder in
1973. That conviction was overturned by the Louisiana Suprene
Court because W kerson was shackl ed and gagged during trial. He
was retried and again convicted and sentenced to life inprisonnment

in 1975. Fourteen years later, he filed for post-conviction relief

" CGircuit Judge of the Eleventh Gircuit, sitting by designation.



in state court, claimng that several constitutional violations
occurred at his second trial. The trial court denied relief, and
the Loui siana Suprene Court denied wits in 1991.

Havi ng exhausted his state renedies, WIkerson brought a
habeas corpus action in federal district court. The magistrate
judge recommended that relief be denied, and the district court
adopted that recommendation. Because we find that WI kerson was
indicted by a grand jury that unconstitutionally excluded wonen, we
reverse and remand to the district court wwth instructions to grant
a wit of habeas corpus. W do so on the basis of circuit

precedent that we now recomend be overrul ed en banc.

l.

W | ker son and hi s codef endant, Grady Brewer, currently i nmates
at the Louisiana State Penitentiary, were indicted in Septenber
1973 by a West Fel iciana Parish, Louisiana, grand jury. They noved
to quash the indictnent on the ground that there were no wonen on
the grand jury venire or on the grand jury that indicted them!
Their notion was denied, a trial jury found themguilty, and they
were sentenced to life inprisonnent. On their initial appeal, the
Loui siana Suprene Court affirmed the conviction and sentence of
Brewer but reversed as to WI kerson and remanded for a new trial.

State v. Brewer, 301 So. 2d 630 (La. 1974) (finding no error in

L' At the time of Wlkerson's trial, the state constitution provided that
"“no wonman shall be drawn for jury service unless she have previously filed
with the clerk of the District Court a witten declaration of her desire to be
is%;&ct to such service." La Cost. art. VII, 8§ 41 (repealed effective Jan. 1,



i ndictnment, but deciding that trial court commtted reversible
error in shackling WIlkerson and taping his nouth shut during
trial).

W kerson's second trial (on the sane indictnent) began in
January 1975. He was represented by the sane attorney in both
trials. Again he was convicted, and he appeal ed.

On appeal, WIkerson urged several assignnents of error,
i ncl udi ng the i nproper seating of a grand juror, an erroneous tri al
court ruling limting the scope of his cross-examnation of a
W tness, denial of a notion for a directed verdict, and denial of
a notion for change of venue. The Louisiana Suprene Court affirned
the conviction but did not revisit the previously denied notion to

quash the grand jury venire. State v. WIkerson, 326 So. 2d 353

(La. 1976). Before that court ruled on the second appeal, however,

the United States Suprene Court had decided Taylor v. Louisiana,

419 U. S. 522 (1975), holding that Louisiana's jury sel ection system
excl uding wonen and blacks from petit jury venires violated the

Si xt h and Fourteenth Anendnents, and Dani el v. Louisiana, 420 U. S.

31, 32 (1975), holding that Taylor would not be applied retroac-
tively to "convictions obtained by juries enpaneled prior to the
date of [Taylor]."

In February 1989, W Il kerson filed an application for post-
convictionrelief inthe state trial court. He raised five issues:
(1) He was deni ed his Sixth and Fourteenth Anendnent rights because
of the exclusion of wonen from jury service, including the panel

fromwhich his grand jury was drawn; (2) an unqualified juror was



seated on the grand jury; (3) he was denied his right to cross-
exam ne fully a witness against him (4) the decision to handcuff
and shackle him during his second trial prejudiced the jury; and
(5) his trial counsel was ineffective for (a) failing to reurge the
previously denied notion to quash the indictnment based upon the
exclusion of wonen, (b) failing to raise a notion to quash the
i ndi ctment based upon the unqualified juror, and (c) failing to
object to the handcuffing and shackling during the second trial,
whi ch was arguably in violation of the Louisiana Suprene Court's
decision in Brewer.

The trial court denied the petitioner's post-convictionrelief
on March 10, 1989. The Louisiana Suprene Court denied wits on
May 17, 1991. Wlkerson v. Smth, 580 So. 2d 370 (La. 1991).

W | ker son t hen sought habeas relief in federal district court. The
magi strate judge recommended that relief be denied, and the

district court adopted that recomendati on.

.

W | kerson argues that he should have the benefit of the rule
announced in Taylor declaring Louisiana's jury selection system
unconstitutional, because the decision was announced before his
direct appeal was final. Because we are bound by circuit precedent
to apply Tayl or retroactively under the rul e announced i n Teague V.
Lane, 489 U. S. 288 (1989), we nust grant W/I kerson habeas relief.

In Leichman v. Secretary, La. Dep't of Corrections, 939 F. 2d

315, 317 (5th Cr. 1991) (per curian), a panel of this court held



t hat a habeas petitioner could take advant age of the rul e announced
in Taylor before his direct appeal was final because "[t]he |aw
regarding retroactivity changed drastically when the court deci ded

Giffith v. Kentucky, 479 U. S. 314 (1987), and Teaque v. lLane, 489

U S 288 (1989)." That panel did not consider the inplications of
appl yi ng Teaque retroactively; it nerely appeared to assune that it
could do so.?

Al t hough bound by Leichman to grant habeas relief, another

panel in Wllians v. Witley, 994 F.2d 226 (5th Cr. 1993),

suggested that Daniel should still control the application of
Tayl or. As the WIlians panel recommended, see id. at 236, we

elected to rehear WIllians en banc sub nom Fulford v. Witley, see

Wllianms, id. at 236, to decide this issue, but the case was noot ed

by the petitioner's death. Thus, we are still bound to foll ow
Lei chman on this i ssue, but we acknow edge the argunents set out in
WIlians agai nst appl yi ng Tayl or retroactively and, for the reasons

set forth in WIllians, we urge en banc review

L1,

W kerson's second claimis based upon a violation of state
law. He alleges that a nenber of the grand jury that indicted him
was not domciled in Wst Feliciana Parish. As we have stated,
however, ""'[We do not sit as "super" state supreme court' in a

habeas corpus proceeding to review errors under state |aw.

2 Daniel_ determned that Taylor should not apply retroactively.
Giffith and TeaFue changed t he Taw of retroactlwt% but did not deternine
whether the new law of retroactivity should itself be applied retroactively.
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Cronnon v. Al abama, 587 F.2d 246, 250 (5th Gr.) (citations

omtted), cert. denied, 440 U S. 974 (1979); Cook v. Morrill,

783 F.2d 593, 596 (5th Gr. 1986). As W/l kerson's clai mdoes not
present any federal constitutional violations, we need not address

it.3

| V.

W | ker son contends that he was not given an opportunity fully
to cross-exanine Wlliam Riley, the eye-witness to the nurder
W kerson wanted to question Riley regardi ng any possi ble bias he
m ght have based upon Riley's transfer froma | ockdown area after
testifying against Wlkerson in the first trial.* The trial court
limted the cross-exam nation of Riley on the subject of bias to
whet her he had received anything in exchange for his testinony.
Questions about Riley's transfer or the letters he had witten were
not permtted. Oher than that limtation, though, WI kerson had
a thorough opportunity to cross-exam ne the wtness.

Wher e t he adm ssi on of evidence i s concerned, on habeas cor pus
reviewthe standard i s whet her the state court's evidentiary ruling
was sufficiently egregious to render the trial fundanentally

unfair. Edwards v. Butler, 882 F.2d 160, 164 (5th G r. 1989).

Al t hough "cross-exam nation nust be permtted into any incentive

3 The state's brief clains that the juror in question was actually
domciled in West Feliciana Parish, He was a construction worker tenporarily
living outside the parish. The brief clainms that this juror did not Iintend to
abandon his domicile and that in Louisiana, "the critical elenent in determn-
ing place of residence is intent." State v. Kennedy, 8 Rob. 590 (La. 1845).

) “ Riley had witten several letters to prison adninistrators regarding
his transfer and his decision to testify for the state.
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the witness may have to falsify his testinony," Evans v. MCotter,

790 F.2d 1232, 1241 (5th Cr.) (citing Davis v. Alaska, 415 U S.

308, 317 (1974)), cert. denied, 479 U S 922 (1986), WIkerson

never alleged that Riley's testinony was falsified.

The ruling was designed to prevent the jury froml earning that
W | kerson previously had been convicted of the sane offense
(Riley's letters indicated that he had testified in WIkerson's
first trial.). Furthernore, the jury could infer fromthe transfer
that the witness was noved to protect himfrom W1 kerson. Thus,
the limtation on cross-exam nation was desi gned to avoi d prej udi c-
i ng the defendant.

Riley wtnessed the nmurder from a distance of four to five
feet and testified that he saw Wl kerson stab the victimtw ce in
the chest. W/ kerson was permtted to inquire into whether Ri |l ey
received anything in exchange for his testinony and into other
possi bl e notivations for bias. The trial court's limtation on
cross-exam nation about the letters and the transfer was not so
great as to render the trial fundanentally unfair or to deprive
Wl derson of his Sixth Anmendnment right to confront wtnesses

agai nst him

V.
Wl kerson's fourth claim is based upon the trial court's
decision to handcuff and shackle him during the second trial
despite the reversal of his conviction after the first trial based

upon the shackling and taping of his nouth. Wiile a crimna



defendant is entitled to the physical indicia of innocence, a court
is justified in ordering him handcuffed and shackled during trial
where there is a danger of escape or injury to the jury, counsel,

or other trial participants. See Patterson v. Estelle, 494 F. 2d 37

(5th Gr.), cert. denied, 419 U. S. 871 (1974).

The parish sheriff testified that it was the practice to
shackl e only dangerous prisoners. As there was no evidence that
W | kerson was an escape risk or would have been dangerous or
di sruptive, the court was not justified in handcuffing and
shackling WI kerson during his second trial. Nevert hel ess, the

error was harm ess. See Buchanan v. Kentucky, 483 U. S. 102 (1987)

(applying harmess error standard to Fifth and Sixth Anmendnent
vi ol ations).

The jury knew W I kerson was an i nmate and convicted fel on and
could have assunmed that all inmates were tried in handcuffs and
shackl es. Furthernore, given the eye-witness testinony of Riley,
it is unlikely that the result would have been different if

W kerson had not been handcuffed and shackl ed.

VI .

Wl kerson's last claimis that his trial counsel was ineffec-
tive for (1) failing to reurge the previously denied notion to
quash the i ndi ct nrent based upon t he excl usi on of wonen, (2) failing
to raise a notion to quash the indictnent based upon the unquali -
fied juror, and (3) failing to object to the handcuffing and

shackling during the second trial. To show that a crimnal



def endant received i neffective assi stance of counsel, he nust show
(1) that counsel's performance was in sone way deficient and that
(2) the deficiencies were prejudicial so that, but for the errors,
there is a reasonable probability that the result woul d have been

different. Strickland v. Washington, 466 U. S. 668, 694 (1984). A

reasonabl e probability is one sufficient to underm ne confidence in
the outcone. |If the facts adduced at trial point so overwhel m ngly
to the defendant's guilt that even the npbst conpetent attorney
woul d be unlikely to have obtained an acquittal, the defendant's

i neffective assi stance claimnust fail. Geen v. Lynaugh, 868 F. 2d

176, 177 (5th Cir.), cert. denied, 493 U S. 831 (1989).

Wl kerson's three clains are neritless. First, the notionto
quash the indictnment had already been nmade and rejected. Taylor
could not have been applied retroactively at that tine, and
W | ker son made no showi ng that the presence of a wonan on the grand
jury woul d have affected his conviction. Second, the issue of the
grand juror's domcile had been rejected in the first appeal, and
it would not have changed the trial result. Third, the failure to
object to the handcuffing and shackling,® even if the failure was
error, did not affect the accuracy of the outcone. The evidence
agai nst W/ kerson was overwhel m ng; none of his clains anobunts to

a serious constitutional issues.

) It is not evident fromthe record whether the attorney formally
obj ect ed.
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VII.

Because we are bound by Leichnman, we REVERSE the denial of
habeas relief and REMAND to the district court with instructions to
order the state either totry Wl kerson again within 180 days or to
release him Nevertheless, we urge that this grant of relief and

the hol ding of Leichnman be reconsidered by the court en banc.
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