UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2516

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
LI NDA RUI Z,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas, Houston D vision
(CR-H 91- 146-S)

(January 23, 1995)
Before KING and BENAVIDES, Circuit Judges, and LAKE,"~ District
Judge.
SIM LAKE, District Judge:

Li nda Rui z appeal s the 10-year statutory m ni nrumsentence the
district court inposed pursuant to 21 U.S.C. § 841(b)(1)(B)(i). W
AFFI RM

Rui z was one of a nunber of defendants charged in a nultiple-
count indictnent. Count Two charged her with conspiracy to possess

wWth intent to distribute heroin fromGCctober 1, 1989, through

District Judge, Southern District of Texas, sitting by
desi gnation



Septenber 6, 1991, in violation of 21 U.S.C. 88 841(a)(1) and 846.
The governnent filed an Information of Prior Convictions pursuant
to 21 U S.C 8 851(a)(1) notifying Ruiz that she was subject to an
enhanced penalty because of a prior state felony conviction for
possession of a control |l ed substance. Ruiz pleaded guilty to Count
Two inreturn for the governnent's agreenent to dism ss the remain-
ing counts against her. In her plea agreenent Ruiz acknow edged
that the penalty for Count Two was 10 years to life in prison

Rui z was a nenber of a large heroin distribution conspiracy
operating in Bryan, Texas. The | eader of the conspiracy was
Reynal do Cantu-Castro ("Castro"). Ruiz was a heroin user who
required three or four "hits" a day. During the al nost two-year
termof the conspiracy Ruiz was not lawfully enployed. She sup-
ported her heroin addiction by trading sex and stol en nerchandi se
to Castro for heroin and by acting as an i nternedi ary bet ween ot her
nenbers of the conspiracy and heroin buyers.!?

The PSR recited that on August 21, 1990, a Texas Departnent of
Public Safety investigator, acting undercover, net Ruiz for the
pur pose of buying cocaine. Ruiz contacted her supplier and told
the agent that a cocaine purchase could be nade |ater that day.
When Rui z expl ained to the agent that she had not purchased cocai ne
| ately, but had been buyi ng and using heroin, the agent asked Rui z
if she could obtain heroin for him Ruiz told the agent that she
could do so "with ease" and told the agent the price and pl ace of

delivery. The agent asked Ruiz to purchase three "papers" of

! Presentence Report ("PSR') at 1Y 78 and 81.
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heroin for him and she agreed to do so. Rui z then contacted
Ernesto Escom |la, who worked as a runner for Castro, and Ruiz
acted as an internediary in the sale of .26 gramof heroin to the
agent.? On Septenber 10, 1990, the sanme agent again contacted Ruiz
to buy heroin. Ruiz told the agent that heroin purchases woul d be
no probl em because there was "a lot" of heroin in the Bryan area.
Rui z quoted a price, and again acting as an internediary between
the agent and Escom|lla, Ruiz sold the agent five papers of heroin
weighing .37 gram During this neeting she also offered to sel
cocaine to the agent.?

The PSR concl uded that "[c]onsidering rel evant conduct issues
associated with Linda Ruiz," she was "directly linked" to the
distribution of .632 gram heroin on the two dates she sold it to
t he undercover agent.* Her base offense |evel under guideline
§ 2D1.1 was calculated at 12.° After crediting Ruiz for acceptance
of responsibility the PSR cal cul ated her total offense |evel at
10.® G ven her crimnal history category of |1V the PSR concl uded
that Ruiz's guideline range was 15 to 21 nonths. Although the PSR

reported that other nenbers of the conspiracy sold well in excess

2 PSR at 1Y 24 and 25.

3 PSR at 1Y 29 and 30.

4 PSR at T 83.

5 Section 2D1.1 provides for a base offense |evel of 12 only
when the quantity of heroin involved in an offense is less than 5
gramns.

6 PSR at 1Y 83 and 90.
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of 100 grans of heroin,” it neither nentioned guideline § 1B1.3 --
which allows an upward adjustnent to a defendant's offense |evel

based on conduct "for which the defendant would otherw se be
accountable" -- nor contained any discussion of whether Ruiz's
of fense level should be increased due to the conduct of co-
conspirators. After describing the conspiracy and Rui z's conduct,
the PSR nerely concl uded that "pursuant to statutory requirenents,
the guideline inprisonment range becones the mandatory m ninum
sentence of 10 years."?®

Although Ruiz filed an objection to a statenent in the PSR
that related to her crimnal history score, she did not object to
any other factual information in the PSRor to the PSR s concl usion
that the 10-year statutory mninmumapplied. At the June 19, 1992,
sentencing hearing Ruiz acknow edged that a 10-year m ninmum
appl i ed. Wt hout making separate findings regarding either the
anount of heroin involved in the conspiracy or the anmount of heroin
attributable to Ruiz, the court adopted the PSR, sentenced Ruiz to
10 years in prison followed by 8 years of supervised rel ease, and
ordered her to pay a $50.00 special assessment. Ruiz now argues
that the district court erred in inposing a 10-year sentence, erred
in failing to make a specific finding regarding the anmount of
heroin for which she was responsible, and erred in failing to

satisfy itself at the rearrai gnnent that her plea was accurate with

"E.g., PSR at Y 28, 37, 40, 45, 47, 53, and 56.
8 PSR at T 100.
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respect to the amount of heroin for which she would be held
responsi bl e at sent enci ng.

Since Ruiz failed to object to either the PSR or the district
court's sentence (and in fact agreed that the 10-year statutory
m ni mum applied), the scope of our reviewis severely limted; we
wll not reverse unless we find plain error. CGim R Fed. P

52(b); United States v. Calverley, 37 F.3d 160 (5th Gr. 1994) (en

banc). See also United States v. Rodriguez, 15 F.3d 408, 414-415

(5th Gr. 1994). W recently articulated the elenents of the plain
error standard and explained why it is so rigorous:

One of the nost famliar procedural rubrics in the
adm nistration of justiceis the rule that the failure of
a litigant to assert a right in the trial court |ikely
Wil result inits forfeiture. "This practice is founded
upon consi derations of fairness to the court and to the
parties and of the public interest inbringinglitigation
to an end after fair opportunity has been afforded to
present all issues of law and fact." I n exceptiona
ci rcunst ances, appellate courts may, in the interests of
justice, notice errors to which no objection has been
made. Such circunstances are sharply circunscribed by
the plain error standard requiring that unobjected-to
errors be "plain® and "affect substantial rights."”
Assuming that these requirenents are net, appellate
courts possess the discretion to decline to correct
errors which do not "seriously affect the fairness,
integrity, or public reputation of judicial proceedings."

Calverley, 37 F.3d at 162, quoting United States v. Atkinson, 297

u s 157, 159, 56 S. C. 391, 392 (1936), and United States V.

dano, 113 S .. 1770, 1776 (1993) (footnotes omtted).

Qur first task under this standard is to determ ne whet her the
district court comnmtted an error in sentencing Ruiz to 10 years
i nprisonnment. The starting place in our analysis is the statutory

scheme under which Ruiz was convicted and sentenced. 21 U. S.C
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8 846 provides that a person who "conspires to commt any offense
defined in this subchapter shall be subject to the sane penalties
as those prescribed for the offense, the comm ssion of which was
the object of the . . . conspiracy." The object of the conspiracy
for which Ruiz was convicted was possession with intent to
distribute heroin in violation of 21 U S C. 8§ 841(a). 21 US.C
8 841(b) states in pertinent part:
(b) Except as otherwi se provided . . . any person

who violates subsection (a) of this section shall be
sentenced as foll ows:

1)(B) In the case of a violation of subsection (a) of
his section involving --

(i) 100 grans or nore of a mxture or substance
contai ning a detectabl e anount of heroin:

(
t

such person shall be sentenced to a termof inprisonnent
whi ch may not be less than 5 years and not nore than 40

years. . . . | f any person conmts such a violation
after one or nore prior convictions for [a state or
federal felony drug offense], such person shall be

sentenced to a termof inprisonnment which nay not be | ess

than 10 years and not nore than |life inprisonnment

(enphasi s added)
For cases involving less than 100 grans of heroin, subsection
(1) (C prescribes a maxi mum sentence of 30 years with no mandatory
m ni rum sentence for defendants who, |ike Ruiz, have one or nore
prior felony drug convictions.

Rui z argues that the district court erred in inposing a 10-
year sentence because the facts do not support a finding that her
of fense involved at |east 100 grans of heroin. The quantity of

drugs involved in a conspiracy offense is not an elenent of the
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offense, it is a fact to be found by the sentencing court froma

preponderance of the evidence. United States v. Watch, 7 F. 3d 422,

426-27 (5th Gr. 1993). In making this fact determ nation the
district court may rely on the information presented in the PSR
unl ess the defendant denonstrates that it is materially untrue.

United States v. Vela, 927 F.2d 197, 201 (5th Cir.), cert. denied,

112 S. . 214 (1991). Al though the PSR did not specifically state
that Ruiz's offense involved 100 grans or nore of heroin, it
nevert hel ess contai ned factual information that supported inposi-
tion of the 10-year sentence.

The PSR informed Ruiz and the district court that Ruiz had
been "directly linked" to the distribution of .632 gramof heroin.?®
It also detailed sales by co-conspirators of substantially nore
than 100 grans of heroin, explained Ruiz's personal involvenent in
two sal es, descri bed her exchange of sex and stol en nerchandi se for
heroin on other occasions, and recited Ruiz's statenents to the
undercover officer that she could obtain heroin "with ease" and
t hat heroi n purchases woul d be no probl embecause there was "a | ot"

of heroin in the Bryan area. Presented with these facts, with the

® Neither the PSR nor the parties in their briefing have
connected the term "directly linked" to any provision of the
Sentencing GQuidelines. Qur research satisfies us that it is not a
precise termbut instead is a shorthand term neani ng the anount of
drugs attributable to a defendant's own conduct. In United States
v. Ponce, 917 F.2d 841, 844 (5th Cr. 1990), cert. denied, 499 U S
940, 111 S. Ct. 1398 (1991), we enployed the termin this manner.
In describing the factual background of the case, we stated that
"[t] he sentencing court included not only the quantities of cocaine
directly linked to Ponce in its calculation of his base offense
level, but also . . . those quantities of cocaine attributable to
transactions involving his alleged co-conspirators” (enphasis
added) .
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probation officer's conclusion that the statutory 10-year m ni mum
sentence applied, and with no objection from Ruiz, the district
court had a sufficient basis for concluding both that Ruiz's
of fense invol ved at | east 100 grans of heroin and that the 10-year
statutory m ni num should properly be applied to her.

Mor eover, even assumng that the facts in the PSR did not
support the conclusion that Ruiz's offense involved at |east 100
grans of heroin and that the statutory m ninmumtherefore applied,
the district court could still have sentenced Ruiz to 10 years in
prison. Had the court found that Ruiz's offense involved only the
. 632 gramof heroin that she personally delivered to the undercover
of ficer, Ruiz woul d have been sentenced under § 841(b)(1)(C. This
statute provides a maxi numsent ence of 30 years for defendants who,
i ke Ruiz, have at | east one prior felony drug conviction. Because
the 10-year sentence inposed by the district court is well below
the maxi num sentence to which Ruiz would otherw se have been
subject, the district court did not plainly err in sentencing her

to 10 years inprisonnment. United States v. Brunson, 915 F. 2d 942,

944 (5th Cr. 1990)(holding that where district court failed to
articulate reasons for upward departure from guideline range but
coul d, upon remand, reinstate the sane sentence because it fell
bel ow statutory nmaxi mum no mscarriage of justice anmounting to
pl ain error had occurred).

Rui z's second argunent, that the district court erred in
failing to make a specific finding as to the amunt of heroin

attributable to her, presents a closer question. Fed. R Cim P
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32(c)(3)(D) requires district courts to nake specific findings as
to all "controverted matters" in a PSR 1 In addition, our
deci sions addressing relevant conduct of co-conspirators under
guideline 8 1Bl1.3 inpose an independent obligation on district
courts to make findings as to the quantity of drugs in the
conspiracy that was reasonably foreseeable to the defendant being

sentenced. United States v. Foy, 28 F.3d 464, 476-77 (5th Cr.),

cert. denied, 115 S.C. 610 (1994); United States v. Puig-Infante,

19 F.3d 929, 942 (5th Cr.), cert. denied, 115 S.Ct. 180 (1994);
United States v. Carreon, 11 F.3d 1225, 1233-1235 (5th Cr. 1994).

See also United States v. Smth, 13 F. 3d 860, 866-868 (5th Cr.),

cert. denied, 114 S. . 2151 (1994). At the tinme of Ruiz's

sentencing 8 1B1.3(a) (1) nade a defendant responsible for all acts

for which the defendant would be otherwi se accountable, that
occurred during the conm ssion of the offense of conviction

or that otherwi se were in furtherance of" the offense. Application
Note 1 to this section stated in relevant part:

. . Inthe case of crimnal activity undertaken in con-
cert wwth others, whether or not charged as a conspiracy,
t he conduct for which the defendant 'would be otherw se
accountabl e’ al so i ncl udes conduct of others in further-
ance of the execution of the jointly-undertaken crim nal
activity that was reasonably foreseeabl e by the defend-
ant. Because a count nmay be broadly worded and i ncl ude
the conduct of nmany participants over a substanti al

10 Rule 32(c)(3)(D) states: |If the comments of the defendant
and the defendant's counsel or testinony or other information
i ntroduced by themal | ege any factual inaccuracy in the presentence
i nvestigation report or the summary of the report or part thereof,
the court shall, as to each matter controverted, nmake (i) a finding
as to the allegation, or (ii) a determnation that no such finding
IS necessary because the matter controverted will not be taken into
account in sentencing.

c:\wp50\ fil es\ mRo\ 92- 2516. opn -9-



period of tinme, the scope of the jointly-undertaken
crimnal activity, and hence relevant conduct, is not
necessarily the sane for every participant. Were it is
establ i shed that the conduct was neither within the scope
of the defendant's agreenent, nor was reasonably fore-
seeable in connection with the crimnal activity the
def endant agreed to jointly undertake, such conduct is
not included in establishing the defendant's offense
| evel under this guideline.!

For defendants who, |like Ruiz, were sentenced under the 1991
gui del i nes, we expl ai ned that

reasonabl e foreseeability does not follow automatically
fromproof that [the defendant] was a nenber of the con-
spiracy. The reasonable foreseeability required [under
the guidelines] requires a finding separate froma find-
ing that the defendant was a conspirator. Thus, for a
sentencing court to attribute to a defendant a certain
quantity of drugs, the court nust nmake two separate

11 Unl ess otherwise noted all citations are to the 1991
Quidelines Mnual in effect from Novenmber 1, 1991, through
Cctober 31, 1992. This version of the guidelines applies to Ruiz
since she was sentenced on June 19, 1992. See United States v.
Ainsworth, 932 F.2d 358, 362 (5th Gr.), cert. denied, 112 S. C
346 (1991) (guideline provisions in effect at the tine of sentencing
dictates which version of the guidelines to apply). Ef fective
Novenmber 1, 1992, § 1B1.3(a)(1l) was anmended to incorporate the
reasonabl e foreseeability test previously articulated in Applica-
tion Note 1 for determ ning rel evant conduct in the case of jointly
undertaken crimnal activity. Application Note 2 was sinultane-
ously anended to provide "that a defendant is accountable for the
conduct (acts or om ssions) of others that was both:

(i) in furtherance of the jointly undertaken crimna
activity; and

(ii) reasonably foreseeable in connection with that
activity."

We have interpreted these anendnents to require the district court
to find not only the anount of drugs that the defendant coul d have
reasonably foreseen, but also the scope of the conspiracy to which
t he defendant agreed. E.g., Smth, 13 F.3d at 866-868. For an
exhaustive history and analysis of the devel opnent of relevant
conduct under § 1Bl1.3 see Carreon, 11 F.3d at 1232-1235.
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findings: (1) the quantity of drugs in the entire con-
spiracy, and (2) the anount which each def endant knew or
shoul d have known was involved in the conspiracy.

Puig-Infante, 19 F.3d at 942 (citations omtted).

The question presented by Ruiz's second argunent is whether
the district court's failure to make such findings was plain error
under either Rule 32 or our precedent. "Deviation from a |ega
ruleis "error' unless the rul e has been waived." {4 ano, 113 S. C
at 1777. Rule 32(c)(3)(D) only requires findings as to contro-
verted matters. After Ruiz's rearraignnment the district court
entered an Order for PSI, Disclosure Date, and Setting Sentence. !2
The order required that the PSR be nade available to defense
counsel when it was conpleted and required defense counsel and
counsel for the governnent to file by March 9, 1992, either a
statenent of no objection or "[o]bjections in witing to the facts

of the offense and application of the sentencing guidelines."?

12 Record (R ) 1009.

13 At all times relevant to this case Southern District Local
Rul e 17, "Cuideline Sentencing" underscored this requirenent. It
provi ded:

D. (bj ecti ons.

1. Wthin 10 days after disclosure of the initial
report, counsel shal | have del i vered
objections to the report in witing to the
probation office.

2. (bj ections include alteration of the facts of
the offense, application of the sentencing
guidelines, and interpretation of them A
party not objecting nust deliver a statenent
of non-objection to the probation office.

(continued...)
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Ruiz only filed a witten objection to one fact used to cal cul ate
her crimnal history score.? At sentencing she voiced no
obj ections to any aspect of the PSR or to the sentence inposed by
the court. Because Ruiz never contested any of the information in
the PSR dealing with her role in the conspiracy, the anount of
drugs involved in the conspiracy, or the probation officer's
conclusion that the 10-year statutory m ninmum applied, these were
not controverted matters that required findings wunder Rule

32(¢c)(3)(D).

(... continued)
E. Fi nal Report.

1. After the time for objections, the probation
office shall pronptly investigate and revise
the initial report, as required. The proba-
tion office may require counsel to neet the
of ficer to discuss disputed factual and | egal
i ssues.

2. Wthin 12 days after the tine for objections,
the probation office shall submt to the
sentencing judge the final report, with an
addendum of unresolved objections and the
officer's cooments on them The final report
shall contain a certificate that it has been
di sclosed to all counsel and that a copy has
been filed under seal with the district clerk.

G Effect. Except for objections in the addendum the
court may accept the final report as accurate.
Absent a clear denonstration of good cause, no
party shall be allowed at the tine of sentencing to
present other objections. . . . (enphasis added)

14 R 120. 1In a supplenental addendumto the PSR the probation
of ficer concurred with Ruiz's objection and reduced her crimna
hi story score from8 to 7
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We further conclude that under these facts Ruiz waived her
right to conplain of the failure of the district court to conply
W th our precedent requiring findings as to her rel evant conduct in

the conspiracy. United States v. Garcia-Pillado, 898 F.2d 36, 39-

40 (5th Gr. 1990)(holding that governnent waived right to
chal l enge alleged error of district court in failing to inpose
statutory mninmum sentence under 8§ 841(b)(1)(B) by failing to

obj ect to sentence announced by district court); United States v.

Plisek, 657 F.2d 920, 925 (7th G r. 1981)(hol ding that defendant
"wai ved any objection to the accuracy of the [presentence] report™
by failing to object after having been given anple opportunity to
do so).

Qur research has turned up only one reported deci sion in which
we held that a district court erred in failing to make sentenci ng
findings in the absence of an objection by the defendant. I n

United States v. Puma, 937 F.2d 151, 159-160 (5th Gr. 1991), cert.

denied, 112 S. Ct. 1165 (1992), the court reversed a sentence and
remanded for additional findings of fact in light of an argunent
raised for the first tinme on appeal w thout ever referring to the
appropriate standard of appellate review. The only authority the

court cited for itsruling, United States v. Warters, 885 F. 2d 1266

(5th Gr. 1989), was a case in which the district court failed to
make sentencing findings after an objection to the PSR by the
defendant. 1n cases other than Puna we have consi stently held that
the failure of the district court to make findings was not error in

the absence of a tinely objection by the defendant. E.g., United
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States v. Lopez, 923 F. 2d 47, 50 (5th Cr.), cert. denied, 500 U. S.

924, 111 S.C. 2032 (1991); United States v. Sparks, 2 F.3d 574,

589 (5th Cr. 1993), cert. denied, 114 S.C. 899 (1994); United

States v. MCaskey, 9 F.3d 368, 375-76 (5th Cr. 1993), cert.

denied, 114 S.CG. 1565 (1994).% W believe these hol dings nade
before and after Puma correctly state the | aw bi nding on this panel
and applicable in this circuit.

Mor eover, even were we inclined to conclude that the district
court's failure to nmake findings as to Ruiz's rel evant conduct was
error under our precedent, we conclude that it was not plain error.
For an error to be "plain" it nmust be "clear"” or "obvious." d ano,
113 S .. at 1777. As we explained in Calverley, to be "plain" an
error nmust be "so conspicuous that 'the trial judge and prosecutor
were derelict in countenancing [it], even absent the defendant's
tinely assistance in detecting [it].'" 37 F.3d at 163, quoting
United States v. Frady, 456 U S. 152, 163, 102 S.C. 1584, 1592

(1982). Assum ng that Puna created uncertainty as to the district
court's obligation to make sentencing findi ngs absent an obj ecti on,

such uncertainty denonstrates that any error by the district court

15 The absence of a finding by the sentencing court of the
anount of drugs reasonably foreseeable to a defendant i s not al ways
reversible error even if the defendant objects to the anobunt of
drugs attributable to himin the PSR In Sparks, 2 F.3d at 588-
589, we held that to vacate and remand for resentenci ng woul d be "a
hol | ow act"” and a waste of judicial resources because the record
cont ai ned substantial evidence that the defendant knew, or should
have reasonably foreseen, the anmount of drugs distributed by the
conspiracy. Under the facts of this case we I|ikew se concl ude
there was sufficient information in the PSR for the district court
to have concluded that it was reasonably foreseeable to Ruiz that
t he conspiracy of which she was a part invol ved the possession with
intent to distribute nore than 100 grans of heroin.
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infailing to make sentencing findings in this case was not pl ain.
Cal verley, 37 F.3d at 165.

Furt hernore, although we have required district courts to nmake
separate findings as to a defendant's relevant conduct in a drug
conspiracy before increasing a defendant's gui deline offense | evel
for the conduct of co-conspirators, we have not yet held that the
standards for determ ning the gui deline range nmust al so be used for
determning the applicability of a statutory m ni numsentence. W
have recogni zed, however, that the other circuit courts that have
deci ded this i ssue have all held that the standards for determ ning
t he amount of drugs involved in conspiracy cases for purposes of
appl yi ng the guidelines nust al so be used for purposes of applying
the statutory mninuns prescribed by 21 U S C 8§ 841(b). See
United States v. Madkins, 14 F.3d 277, 279 (5th Gr. 1994). Today

we join the other circuits that have decided this question!® and
hold that the standards for determning the quantity of drugs
i nvol ved in a conspiracy for guideline sentencing purposes apply in
determ ni ng whether to inpose the statutory m ni muns prescribed in
8§ 841(b). Since we only decide this question today, the district
court did not plainly err by failing to make such findings in this

case.

16 See United States v. Irvin, 2 F.3d 72 (4th Cr. 1993), cert.
denied, 114 S.Ct. 1086 (1994) (explaining the simlarity between the
principles incorporated in 8 1B1.3 and the rule announced in
Pinkerton v. United States, 328 U S. 640, 66 S.Ct. 1180 (1946),
that conspirators are guilty of reasonably foreseen acts of co-
conspirators done in furtherance of a conspiracy); United States v.
Young, 997 F.2d 1204 (7th Cr. 1993); United States v. Mrtinez,
987 F.2d 920 (2d Gr. 1993); United States v. Jones, 965 F.2d 1507
(8th Gr.), cert. denied, 113 S.C. 346 (1992).
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Ruiz's last argunent is that the district court erred in
failing to satisfy itself at the rearrai gnment that Rui z's pl ea was
accurate with respect to the anount of heroin involved. Rui z
argues that Fed. R Crim P. 11 requires a district court determn-
i ng whether to accept a guilty plea in a drug conspiracy to satisfy
itself that there is a factual basis not only for the plea of
guilty but also for any relevant conduct that would warrant an
enhanced puni shnent. W reject this argunent.

During Rui z's rearrai gnnent the district court inforned her of
the elenments of the conspiracy offense charged in Count Two and
informed her that the offense to which she was pleading guilty
“carries a mnimum sentence of 10 years."!” Ruiz acknow edged --
both in her oral statenents to the district judge and in her
witten plea agreenent -- that the penalty range for the offense to
which she was pleading guilty was 10 years to life in prison.
After Ruiz admtted to twice delivering heroin to an undercover
agent, the district court determ ned that there was an adequate
factual basis for her guilty plea. The anobunt of drugs involved in
a conspiracy is not an elenent of the offense, but an issue to be

resol ved by the court at sentencing. E.g., Watch, 7 F.3d at 426-

27. Rule 11 did not require the district court to determ ne
whet her there was a sufficient factual basis to support inposition
of an enhanced, 10-year sentence before accepting Ruiz's guilty
pl ea.

The judgnent and sentence of the district court are AFFI RVED

7 Transcript of January 13, 1992, rearraignment at p. 7,
Docket Entry No. 684. R Vol. |1
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