IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 92-2361

ROBERT E. WLLI S,
Pl ai ntiff-Appellant,

ver sus

ROCHE Bl OVEDI CAL LABORATCORI ES, | NC. ,
E.|. DU PONT DE NEMOURS & COVPANY,
GEORGE M ALLISON, MD., BlILL PACE,
Bl LL BRI NGHURST, MARTHA KI VLOVI TZ,
Def endant s,

ROCHE BI OVEDI CAL LABORATORI ES, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

August 2, 1995
Before KING JOLLY and PARKER:, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

The original panel opinion in this cause, WIIlis v. Roche
Bi onedi cal Laboratories, Inc., 21 F.3d 1368 (5th Gr. 1994), is
Wi thdrawn and this opinion is substituted in its stead.

Robert E. WIllis ("WIIlis") filed this action in Texas state
court on July 31, 1991, asserting negligence and defamation cl ains
arising out of a test of WIllis's urine that resulted in a false
positive for nmet hanphetam nes. WIIlis brought action agai nst Roche
Bi onedi cal Laboratories, 1Inc. ("Roche"), the |aboratory that

performed the urinalysis; E. I. du Pont de Nenmours & Conpany ("Du

! Judge Parker was the Chief Judge of the Eastern District
of Texas, sitting by designation at the tinme this case was
subm tted.



Pont"), his enployer; and four Du Pont enployees, George M
Allison, MD., Bill Pace, Bill Bringhurst and Martha Kivlovitz.
(The Du Pont conpany and its enpl oyees are referred to coll ectively
as "the Du Pont defendants" or "Du Pont".)

On August 22, 1991, the Du Pont defendants, joined by Roche,
renoved the action to federal court on the ground that WIIlis's
cl ai m arose under the Labor Managenent Rel ations Act ("LMRA"), 29
US C 8 185 The district court subsequently granted the Du Pont
defendants' notion to dism ss because WIllis had failed to exhaust
his contractual renedies. Although WIllis appealed fromthe order
of dism ssal, that appeal has been previously dismssed and i s not
now before this Court.

On June 29, 1992, the district court granted Roche's notion for
summary judgnent and this appeal foll owed.

| . FACTS
The district court found that the followng facts were
established by the summary judgnent evidence. Nei t her party
di sputes that this portion of the district court's opinion is
correct.

Plaintiff-Appellant WIlis has been enpl oyed by Du Pont at its
LaPorte, Texas chem cal plant since March 26, 1979 as a utility
helper. At all tines relevant to this lawsuit, his enploynent was
governed by a collective bargai ning agreenent, which included a
subst ance abuse policy covering La Port plant enployees. 1In July
1990, Du Pont, in alliance with the Union, instituted a randomdrug

testing policy.



Du Pont contracted with Roche to conduct the screening and
testing of urine sanples provided by Du Pont in accordance wth
strict protocol procedures in the contract.

On August 2, 1990, Du Pont ordered that WIllis participate in
a randomdrug test, in accordance with its substance abuse policy.
The test was perfornmed by Roche and a report was i ssued to Du Pont,
pursuant to a consent formsigned by WIllis. The report indicated
that WIllis had tested positive for nethanphetam ne use. WlIllis
remai ned enpl oyed at Du Pont and continued to receive his regular
salary after Du Pont received Roche's report. WIIlis was placed on
restricted work duty and was sent to a physician. WIIlis was al so
required to attend counseling sessions and to submt to follow up
testing.

On Novenber 2, 1990, Roche infornmed Du Pont that WIllis's drug
test had registered a "fal se positive." The fal se positive was the
result of the test confusing the presence of over the counter cold
medi cation with the presence of illegal nethanphetamne in WIllis's
urine. Upon |learning of the m stake, Du Pont conpensated WIllis
for lost tine and for nedical expenses.

WIllis brought suit for negligence, gross negligence, |ibel and
sl ander, contending that his damages included various aspects of
mental suffering and the | oss of his good nane and reputation. He
al so cl ai nred nonetary damages, but acknow edged that Du Pont had
made nonetary anends with regard to the paynent of these suns in
the form of repaynent for lost work tine and reinbursenent for

medi cal expenses.



1. GOVERNI NG LAW

In its order denying WIlis's notion to remand the case to
state court, the district court found that WIlis's state |aw
claims were preenpted by 8 185 of the LMRA. If that is correct,
the questions before us are governed by substantive federal |aw
Republic Steel Corp. v. Mddox, 379 U S 650, 8 S. . 614, 13
L. Ed. 2d 580 (1965) (substantive federal |law applies to suits on
col | ective bargai ni ng agreenents covered by this section [§ 185].)
However, the court applied state law to the clainms in its
menor andum opi ni on granting Roche sunmary | udgnent.

We hold that WIlis's clains agai nst Roche are not preenpted by
the LMRA, because they do not require an interpretation of the
coll ective bargaining agreenent for resolution. Rat her, the
district court had pendant jurisdiction over these state clains,
and it appropriately applied Texas | aw.

I11. STANDARD OF REVI EW

WIllis challenges the district court's interpretation of Texas
law and its determ nation that no genuine issue of material fact
existed in the summary judgnent record. W nust review de novo the
district court's determnation of state |law. Sal ve Regi na Col | ege
V. Russell, 499 U S 225, 111 S. . 1217, 1225 (1991) ("The
obligation of responsible appellate review and the principle of a
cooperative judicial federalism underlying Erie [R Co. .
Tonpkins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938)] require
that courts of appeals review the state-law determ nation of

district courts de novo.")



The standard of review at the appellate level of a district
court's grant of sunmary judgnent requires the sane analysis as
enpl oyed by the trial court. Feb. R Qv. P. 56(c) provides that
summary judgnent "shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law." The Suprene Court has held that
Rul e 56 mandates the entry of summary judgnent, after adequate tine
for discovery and upon notion, against a party who fails to nmake a
showi ng sufficient to establish an essential elenent of that
party's case, and on which that party will bear the burden of proof
at trial. Celotex v. Catrett, 477 U. S 317, 322, 106 S.Ct. 2548,
2552, 91 L. Ed. 2d 265 (1986). The party noving for summary j udgnent
must initially denonstrate the absence of a genuine issue of
material fact. 1d., 477 U S at 323, 106 S.Ct. at 2553. If the
movant neets this burden, the nonnovant nust go beyond the

pl eadi ngs and designate specific facts showng that there is a

genui ne issue for trial. Id. 477 U S at 325, 106 S.Ct. at 2553-
54. "This burden is not satisfied with sone netaphysical doubt as
to the material facts, by conclusory al | egati ons, by

unsubst anti ated assertions, or by only a scintilla of evidence."
Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Gr. 1994)
(internal quotations and citations omtted). However, when the
parties have submtted evidence of contradictory facts, "the

evi dence of the non-novant is to be believed, and all justifiable



inferences are to be drawn in his favor." Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 255, 106 S.Ct. 2505, 2513, 91 L.Ed.2d
202 (1986).

Thi s standard provi des that the nere exi stence of sone factual

dispute will not defeat a notion for summary judgnent; Rule 56
requi res that the fact di spute be genuine and material. First, the
substantive law will identify which facts are material. Only

di sputes over facts that m ght affect the outcone of the suit under
the governing law wi Il preclude summary judgnment. Id. 477 U S at
248, 106 S. . at 2510. Second, a dispute about a material fact is
genuine if the evidence is such that a reasonable jury could return

a verdict for the nonnoving party. |d.

| V. ANALYSI S

W now turn to the question of whether the district court
erred in granting Roche's notion for sunmary judgnent in this
particul ar case.
A WLLIS S NEG.I GENCE CLAI M

To recover under a negligence cause of action, WIIlis nust
establish that Roche owed a |l egal duty to him and then, that Roche
breached the duty and that WIIlis suffered damages proximately
caused by the breach. See, e.g., Ois Engineering Corp. v. dark,
668 S.W2d 307, 312 (Tex. 1983). The district court held that
Roche owed no legal duty to WIlis under Texas law to use
reasonable care in its admnistration of the drug testing of

WIllis's urine sanple. The district court found that Texas | aw was



not sufficiently devel oped on the issue of a laboratory's liability
for negligent drug testing for a federal court to nmake an "Erie
prediction", and thus the court was forced to rely on the | aw of
negligence as it applies to physicians enployed as independent
contractors. Wth the benefit of a recent pronouncenent fromthe
Suprene Court of Texas, we now nake the necessary Erie prediction.
Sm t hkl i ne Beecham Corp. v. Doe, No. D-4131, slip op. (Tex. July
21, 1995).

In Smthkline, an enployer rescinded a job offer because a
pre-enpl oynent drug test reveal ed the presence of opiates in the
plaintiff's urine. The plaintiff contended that the test result
was caused by consunption of poppy seed muffins and not by use of
any control |l ed substances. The enpl oyer infornmed Doe that her only
recourse was to reapply for enploynent with the conpany in six
mont hs. She did and the conpany declined her re-application.

Doe sued, anong others, the laboratory which conducted the
testing, claimng that the | aboratory owed her a duty to warn that
poppy seeds could cause a positive test result. Reversing a court
of appeal s deci sion, the Suprenme Court of Texas held that this duty
did not exist. Smthkline, slip op. at 2. The court recognized
that Sm t hkli ne Beechamwas an i ndependent | aboratory hired by the
enpl oyer to conduct drug screening tests. The court did not
consider the duties Smthkline Beecham owed the enployer or the
duti es the enpl oyer may have owed Doe. Rather, the court focussed
"exclusively on the relationship between the |aboratory and the

person tested." Smthkline, slip op. at 8.



The Texas high court noted that sone jurisdictions had held
that a | aboratory owes a duty to persons tested to performits
services with reasonable care. Al t hough di stingui shing those
decisions from the failure to warn clains before it, the court
poi nted out that whether an independent | aboratory owes a duty of
reasonable care is a question on which "[n]o court of |ast resort
has spoken."” Smthkline, slip op. at 9. In addition, the court
seened to question the soundness of the decisions finding such a
duty.? Reviewing decisions in a related context, the Texas court
al so noted that "the only court of last resort in any Anerican
jurisdiction to clearly consider the issue has held that no tort
duty to use reasonable care should be inposed on polygraph test
operators." Smthkline, slip op. at 10 (citing Hall v. United
Parcel Serv. of Am, 555 N E. 2d 273, 276-78 (N. Y. 1990)).

Al t hough the Suprene Court of Texas enphasi zed in Smthkline
that it was not considering whether a drug testing |aboratory has
a duty to use reasonable care in performng tests and reporting
results, we nust consider what the court did say in determning
what Texas |law is. Recogni zing the risks inherent in nmaking an
Erie "guess", we find that under current Texas |aw, Roche owed

WIllis no duty of reasonable care in testing his urine for drugs.

2. In particular, the court questioned this Court's earlier
opinion in the present case. Smthkline, slip op. at 9-10. W
do not agree that our earlier reliance on the Texas Court of
Appeal s decision in Smthkline was unfounded. However, the Texas
Suprene Court's unfavorable references necessarily affect our
Erie anal ysis since we nust predict what that court would have
done if presented with the sane dispute.
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B. WLLIS S DEFAVATI ON CLAI M

Second, WIIlis seeks damages arising fromthe publication of
the fal se positive test results. Roche responds that WIllis signed
a consent formgranting permssion to release the results of such
tests to the conpany. The pertinent consent form | anguage reads,
"I furthernore give (outside |aboratory) ny permssion to rel ease
the results of such tests to the conpany.” (Record Vol . 1., p.
252). However, we need not address whether this release was
ef fecti ve because we agree with the district court's reasoni ng that
in any event Roche's communication was qualifiedly privileged.

The district court assuned arguendo, wthout holding, that
there was no valid consent and that the report was defamatory, but
found that Roche's publication was qualifiedly privileged, citing
Boze v. Branstetter, 912 F.2d 801, 806 (5th Cr. 1990). The
opi ni on reasons:

The privilege advances "the need for free
communi cation of information to protect business and
personal interests.” Gaines v. CUNA Miut. Ins. Soc'y, 681
F.2d 982, 986 (5th Gr. 1982). In order for the noving
party to prevail on a sunmary judgnent asserting this
privilege, however, an absence of nmalice nust be shown.
Houston v. Grocers Supply Co., Inc., 625 S.W2d at 801.

The only manifestation of malice established by
plaintiff stenms fromthe very fact that the test results
were false. The lawis clear, ""[nlalice is not inplied
or presuned fromthe nere fact of the publication, nor
may it be inferred alone fromthe character or vehenence
of the | anguage used, nor found fromthe falsity of the
statenent alone.'" Houston Belt & Termnal Ry. Co. v.
Wherry, 548 S.W2d at 754 (citations omtted). Plaintiff
has failed to denonstrate express malice or inplied
mal i ce. (Record Vol. 1., p. 424)

WIllis does not directly challenge this holding, but it is not

entirely clear that he has abandoned his defamation claim W



nonet hel ess agree with the reasoni ng and concl usi on reached by the
district court and hold that it was correct in granting Roche

summary judgnent on the defamation claim

V. CONCLUSI ON
The district court's order granting sunmary judgnment in favor

of Roche i s AFFI RVED
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