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Appeal fromthe United States District Court for the
Northern District of Texas

(Sept enber 23, 1994)

Bef ore REAVLEY and GARWOOD, Circuit Judges, and LAKE, District
Judge.

GARWOOD, Circuit Judge:

Plaintiff-appellant Richard Baker (Baker) brought a state
court action in Hunt County, Texas, against his enployer, Farners
El ectric Cooperative, Inc. (Farners), and Lawson Wite (Wite),
individually and as nmanager of Farners, alleging intentional
infliction of enotional distress arising froma job reassignnent.

Def endants renmoved the suit tothe United States District Court for

District Judge of the Southern District of Texas, sitting by
desi gnation



the Northern District of Texas on the ground that federal |abor |aw
preenpted the state |law claim because resolution of the action
required the interpretation of a collective bargai ning agreenent
(CBA) . The district court denied Baker's notion to remand and
dism ssed the action wthout prejudice for Baker's failure to
exhaust contractual grievance procedures. Baker appeals fromthis
order; defendants cross-appeal, asserting that the dism ssal should
have been with prejudice.
Facts and Proceedi ngs Bel ow

Baker is an enployee of Farners and a nenber of the
| nt ernati onal Brotherhood of Electrical Wrkers, Local Union No. 59
(the Union). When the events underlying this lawsuit occurred,
Baker was a nenber of the Union and he was a Farners' enployee
covered by a CBA between Farners and the Union; at Farners, he was
a journeyman | i neman and had hel d that position for fourteen years.
In early 1992, Wite, the general manager of Farners, assigned to
Baker the duties of a custodian/yardman.! Baker's duties as a
cust odi an/ yardman include sweeping the warehouse and driveway,
mow ng the yard, and cleaning the bathroons and breakroons. He
contends that these duties are deneani ng and cause hi mphysi cal and
enotional distress.

Baker alleges in his state court petition that he was

reclassified to the maintenance position in retaliation for

. A col l ective bargai ni ng agreenent, which was negoti at ed

bet ween Farnmers and the Union for 1992 and 1993 and becane
effective in May 1992, shortly after the state lawsuit was fil ed,
expressly reclassified Baker as a custodi an/yardman at a sal ary
of $7.64 per hour. As a journeynan |linenman, he had earned $16. 35
per hour.



participating in an arbitration against Farners; that arbitration
is unrelated to this matter. Foll ow ng the conpletion of the
arbitration, defendants infornmed hi mthat he could no | onger drive
a conpany truck. According to Baker, driving a truck was not a
condition of enploynent as a journeyman |ineman.? He clains that
the defendants are intentionally trying to force himto resign by
maki ng his work environnment unpl easant. Baker has filed an unfair
| abor practice charge against Farnmers with the National Labor
Rel ati ons Board.

Defendants claimthat Farnmers acted withinits legal rights in
reassi gni ng Baker, under the terns of the CBA which was in effect
from 1990 to 1992.

On May 8, 1992, Baker filed this action in state court in Hunt
County, Texas, against Farnmers and Wite, individually and as
manager of Farners, claimng damages for intentional infliction of
enotional distress. Defendants tinely renoved the action to the
United States District Court for the Northern District of Texas.

As grounds for renoval, defendants clainmed that resolution of

2 Def endants explain that in early 1992, Farners' insurance
carrier notified themthat Baker was uninsurable due to his poor
driving record. The 1990-1992 CBA assi gned Baker, as a

journeyman |ineman, various "on call" duties, such as responding
to electrical service disruptions, dowed power |ines, and other
ener genci es; enpl oyees who were "on call" were permtted to use

Farnmers' trucks. Farnmers would not allow Baker to drive its
trucks after he becane uninsured and asserts that therefore Baker
was no longer qualified to performall of the duties of a
j our neyman | i neman.

The 1992-1993 CBA added a provision allowing the term nation
of enpl oyees who failed to neet the requirenents of Farners
fl eet insurance policy. Because Baker was "grandfathered" out of
the term nation provision, he was permanently reassigned to a
| ower paying job rather than being term nated.
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Baker's state tort claimrequired interpretation of the CBA and
thus the case involved a federal question arising under the
Nat i onal Labor Rel ations Act (NLRA), 29 U S.C. § 141, et seq., and
t he Labor Managenent Rel ations Act (LMRA), 29 U. S.C. § 185, et seq.

On June 11, 1992, Baker noved to remand the action to state
court. Defendants responded. On June 30, 1992, the district court
entered an order denying the notion to remand and di sm ssing the
action wthout prejudice. The court determ ned that resol ution of
the di spute depended on Baker's ability to establish either that
his reassignnent violated the terns of the CBA which governed
matters of his enploynent at Farners or that the CBA was invalid.
The court concluded that the NLRA and the LMRA preenpted Baker's
state tort claimand denied his notion to renmand.

Upon finding that Baker had fail ed to exhaust the renedi es set
forth in Article 29 of the CBA which required resolution of
di sputes arising from the CBA through grievance or arbitration
proceedi ngs, the district court dismssed the action wthout
prejudice to allow Baker to conply with this requirenent.

Di scussi on

Deni al of Mdtion to Remand

A Cl ai ns agai nst Farners

Preenption is a question of |law reviewed de novo. Glvez v.
Kuhn, 933 F.2d 773, 776 (9th Gr. 1991).

Where renoval jurisdiction is predicated on the existence of
a federal question, the federal question generally nust appear on
the face of the plaintiff's conplaint. Caterpillar, Inc. v.

Wllianms, 107 S.C. 2425, 2429 (1987). The renoving defendant's
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interjection of a federal defense is normally insufficient to
renove the case. ld. at 2430. One exception to this rule
however, occurs where an area of state |law has been conpletely
preenpted by federal law. [Id. Controversies involving collective
bar gai ni ng agreenents, where section 301 of the LMRA, 29 U S.C 8§
185(a), provides the grounds for preenption, constitute such an
area of preenption.® |d. at 2430-31; Lingle v. Norge Div. of Magic
Chef, Inc., 108 S.C. 1877 (1988).

Def endants renoved this action to federal court on the grounds
that resolution of Baker's intentional infliction of enotional
distress claimrequired interpretation of the CBA This claim
i nplicates preenption under section 301 of the LMRA, which vests
jurisdiction in the federal courts to hear clains for violation of

| abor contracts.*

3 It has been said that if issues involving section 301 arise
only as a defense, there is no preenption. "[A] defendant's
reliance on a CBAtermpurely as a defense to a state law claim
does not result in section 301 preenption."” Fox v. Parker

Hannifin Corp., 914 F.2d 795, 800 (6th Cr. 1990). Here,

def endants assert that, in order to neet his burden of proof on
the state intentional infliction of enotional distress claim
Baker nust rely on the CBA to establish that their actions in
reassigning himto the mai ntenance position were extrene and

out rageous; thus their dependence on the CBA for renoval purposes
is not purely defensive.

4 O her grounds for preenption by federal |abor |aws exist.
In Farnmer v. United Brotherhood of Carpenters and Joiners, 97
S.C. 1056 (1977), the Suprene Court discussed the general rule
governing preenption in the |abor |aw area. This rule renoves
fromstate regulation activities which are protected by section 7
of the NLRA, or which constitute an unfair |abor practice under
section 8  Farner, 97 S.Ct. at 1061 (quoting San D ego Bl dg.
Trades Council v. Grnmon, 79 S.C&. 773, 779 (1959)). One
exception to this rule, where preenption does not apply, occurs
where the activity at issue is peripheral to the |abor concerns.
| d.

Baker argues that this case is governed by Farnmer, which
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"Section 301 not only gives federal courts jurisdiction
t o hear enpl oynent cases covered by col | ective bargai ni ng
agreenents, but also directs themto fashion a body of
federal common |l awto resol ve such di sputes, and preenpts
any state law clains which require the interpretation of

a col lective bargaining agreenent." Jackson v. Kinel
992 F.2d 1318, 1325 (4th Cr. 1993) (internal citations
omtted).

The pur pose behind section 301 preenption is to ensure that issues
rai sed in actions covered by section 301 are deci ded i n accordance
wth the precepts of federal |abor policy. Allis-Chalners Corp. v.
Lueck, 105 S.Ct. 1904, 1910 (1985) (quoting Teansters v. Lucas
Flour Co., 82 S.Ct. 571, 576 (1962)).

In Lueck, the Suprene Court recognized that the coverage of
section 301 extends beyond contract clainms for breach of a |abor
agreenent to include state tort clains which require analysis of a
| abor contract:

“I'f the policies that animate 8§ 301 are to be given their
proper range, however, the pre-enptive effect of § 301

concerned a state law claimfor intentional infliction of
enotional distress based on allegations of discrimnation in
enpl oynent referrals, personal abuse, and harassnent. The Court
declined to preenpt the state claimon the grounds that the tort
i ssue could be adjudicated wi thout resolution of an underlying

| abor di spute, and because the potential interference with
federal concerns was insufficient to counterbal ance the
legitimate and substantial state interest in protecting its
citizens. 97 S.Ct. at 1065.

Al t hough Farnmer noted the existence of section 301
preenption, it did not address that preenption in the context of
the facts before it. 1d. at 1062 n.8. W have interpreted
Farnmer's stance on preenption of enotional distress clains
narromy. Brown v. Southwestern Bell Tel. Co., 901 F.2d 1250,
1256 (5th Gr. 1990) ("Farnmer does not hold that clains for
intentional infliction of enotional distress are never preenpted
by the federal |abor |aws, but rather that such clains nay escape
preenption when they relate only peripherally to federal
concerns."). Even assum ng that Garnon preenption as discussed
in Farmer applies to section 301 cases, the case before us
differs substantially from Farnmer in that Baker's state tort
cl ai m cannot be adjudicated without reliance on the CBA
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must extend beyond suits alleging contract violations.

These policies require that "the rel ati onshi ps created by

[a collective-bargaining] agreement’ be defined by

application of "an evolving federal common | aw grounded

in national [|abor policy.' : Thus, questions

relating to what the parties to a | abor agreenent agr eed,

and what | egal consequences were intended to flow from

breaches of that agreenent, nust be resol ved by reference

to uniformfederal |aw, whether such questions arise in

the context of a suit for breach of contract or in a suit

alleging liability in tort." Lueck, 105 S. Ct. at 1911

(internal citations omtted).

A state tort claimis preenpted by section 301 if "eval uation of
the tort claimis inextricably intertwined with considerati on of
the terns of the |abor contract."” |Id, at 1912.

The Court revisited the i ssue of preenption of state clains in
Lingle v. Norge Div. of Mgic Chef, Inc., 108 S.C. 1877, 1885
(1988), holding that application of state law is preenpted by
section 301 only if such application requires the interpretation of
a CBA. "[I]f the resolution of a state-|aw cl ai mdepends upon the
meani ng of a collective-bargaining agreenent, the application of
state law. . . is pre-enpted and federal |abor-Ilaw principles .

must be enployed to resolve the dispute.” [|d. at 1881.

The Lingle Court found that preenption was not required on the
facts beforeit. The plaintiff's allegations concerned retaliatory
di scharge, a claim requiring proof that (1) the plaintiff was
di scharged or threatened with discharge and (2) the enployer's
nmotive in discharging or threatening to di scharge hi mwas to deter
himfromexercising his rights under the Act or to interfere with
his exercise of those rights. The Court decided that neither the
elements of the plaintiff's case nor the defense of proving a

nonretaliatory notive for discharge required the interpretation of



any termof a CBA, although sone of the factual inquiries under the
state claimmght be simlar to those under section 301:

"[E]ven if dispute resolution pursuant to a collective-

bar gai ni ng agreenent, on the one hand, and state |aw, on

the other, would require addressing precisely the sane

set of facts, as long as the state-law claim can be

resol ved without interpreting the agreenent itself, the

claimis “independent' of the agreenent for 8§ 301 pre-

enption purposes.” Lingle, 108 S.Ct. at 1883.

Thus the critical inquiry concerns the necessity of lookingto
the terns of a CBA to resolve the state law claim "Section 301
governs clains founded directly on rights created by collective-
bar gai ni ng agreenents, and al so clains "substantially dependent on
anal ysis of a collective-bargaining agreenent.'" Caterpillar, Inc.
v. Wllianms, 107 S.C. at 2431 (quoting Electrical Wrks v.
Hechler, 107 S.Ct. 2161, 2166-2167, n.3 (1987)).

Baker clainms that his clains for intentional infliction of
enotional distress are purely state law clains which are not
preenpted by federal |abor Iaw. He asserts that, as the CBA does
not expressly address intentional torts, resolution of his clains
does not require interpretation of the CBA

For Baker to sustain his claimof intentional infliction of
enotional distress under Texas |aw, he nust prove that: (1) the
defendants acted intentionally or recklessly; (2) the defendants
conduct was extrene and outrageous; (3) the defendants' actions
caused Baker enotional distress; and (4) Baker's enotional distress
was severe. Tidelands Auto. Cub v. Walters, 699 S.W2d 939, 942
(Tex. App.sQBeaunont 1985, wit ref'd n.r.e.) (citing RESTATEMENT
(SECOND) OF TORTS § 46 (1965)).

Baker does not allege that any action on the part of the



def endants other than his reassignnent to a mai ntenance position
has caused him nental distress. He alleges no instances of
harassnent, discrimnation, physical abuse, or other conduct which
woul d provide grounds for an enotional distress claim

Baker nmust prove, as an elenent of his claimof intentional
infliction of enotional distress, that the defendants' actions in
reassi gning hi mwere extrene and outrageous. The terns of the CBA
are relevant to this issue, because the CBA expressly grants
managenent rights over the business of Farners and its enpl oyees
which could be interpreted to include the right to reassign an
enpl oyee's duties.® Article Five of the CBA provides:

"A. It is expressly agreed and understood that, except

as otherwi se provided in this Agreenent and by |law, the

Cooperative [Farners] retains the sole right to nanage

the affairs of the business and to direct the working

forces thereof and shall have the exclusive right of

selection, direction and determ nation of size of the

work force . . . . The enuneration herein of

managenent's rights shall not be deened to excl ude ot her

functions not specifically set forth. The Cooperative,

therefore, retains all rights, powers, prerogatives, and

authorities not otherwi se specifically abridged,

del egated or nodified by this Agreenent. The Cooperative

reserves the soleright tojudge the skill and/or ability

of any enpl oyee. ™

Because construction and understanding of the ternms of the
CBA, particularly those governing Farners' rights to reassign its
enpl oyees, are wunavoidably and inextricably intertwined wth
resolution of the question whether defendants' conduct in

reassi gni ng Baker was extrenme and outrageous, a necessary el enent

5 | ndeed, counsel for Baker conceded at oral argunent of this
matter that we nmust | ook to the CBA for resolution of the
"extrenme and outrageous" elenent of the state tort claim He
argued, however, that while relevant, the CBA was not

determ native and thus the tort claimwas not preenpted.
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of Baker's state law claim the district court properly held that
his state tort claimwas preenpted by section 301.

The propriety of the district court's action is reveal ed by
exam nation of other cases involving a claim for intentional
infliction of enotional distress, where the question of preenption
turns on whether the conduct upon which the claimis grounded is
governed by the CBA If the agreenent would not condone the
activity, there is no preenption. If the conduct arises out of
activities covered in the agreenent, however, courts generally hold
that the enotional distress claimis preenpted.

In Brown v. Southwestern Bell Tel. Co., 901 F.2d 1250 (5th
Cr. 1990), we upheld a finding of preenption and affirnmed summary
j udgnent for Sout hwestern Bell (Bell) where the enotional distress

claimturned on the circunstances under which Bell could or could

not discharge an enployee. The plaintiff, Brown, sued Bell, his
enpl oyer, in state court for denial of disability benefits and
subsequent di scharge. Brown alleged, inter alia, that Bell

intentionally caused himenotional distress when it forced himto
choose between losing his job and returning to work, despite his
clainmed inability to work for nedical reasons.

Bell renoved the action on basis of jurisdiction under ERI SA
and the LMRA and noved for summary judgnent. The district court
denied Brown's notion to remand and entered summary judgnent for
Bell, concluding that the intentional infliction of enotional
distress claimarose out of the denial of disability benefits and
was therefore preenpted by ERI SA

This Court, in addressing the intentional infliction of
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enotional distress claim did not reach the issue of ERI SA
preenption because it concluded that the claimdirectly inplicated
t he concerns addressed by the LMRA. Brown, 901 F.2d at 1255. The
Court reasoned that because Brown was essentially claimng that
Bell could not fire himwhile he was absent fromwork for nedica

reasons, resolution of his claimwould require interpretation of
the CBA and was thus preenpted by section 301 of the LMRA. 1d. at
1255- 1256.

Al t hough the facts underlying Baker's clains differ slightly
fromthose in Brown, at issue in each case is the authority of the
enpl oyer, as set forth in a CBA, to take certain actions affecting
the plaintiff's job. Because the terns of the CBA are relevant to
the resolution of the state tort claim section 301 preenpts those
state tort clains.

Simlarly, in Strachan v. Union OI| Co., 768 F.2d 703 (5th
Cr. 1985), we affirned the preenption of state tort clains arising
from the suspension and drug testing of two enployees who were
|ater restored to full enploynent follow ng negative testing
results. W found preenption proper because the enployer had the
power under the CBA to require nedi cal exam nati ons when there was
concern regardi ng the physical condition of its enployees. 1d. at
705. See al so Bagby v. Ceneral Mdtors Corp., 976 F.2d 919, 921-922
(5th Cr. 1992) (claim for intentional infliction of enptiona
distress allegedly caused by suspension and escort from factory
wer e preenpted because acts which were clainmed to be tortious were
"unquestionably taken in accordance with provisions of the CBA").

The Ninth Crcuit has addressed preenption by section 301 of
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clainms of intentional infliction of enotional distress in a nunber
of cases. In each of these cases, where the allegedly tortious
conduct coul d not have been sanctioned by the CBA for exanple in
cases concerning assault and battery or sexual harassnent, no
preenpti on occurs. Where the conduct may reasonably be deened
covered by the CBA, however, as in assignnment of duties or
representation by a Union, section 301 does preenpt state tort
cl ai ns.

The case of Perugini v. Safeway Stores, Inc., 935 F.2d 1083
(9th Cr. 1991), provides a good exanpl e of the distinction between
conduct inside and conduct outside the scope of a CBA I n
Perugini, the court affirmed the trial court's finding of
preenption of enotional distress clains based on an enployer's
refusal to honor a pregnant enployee's request for |light duty and
a union's failure to represent the enployee, reasoning that the
clains required interpretation of the CBA. In contrast, the court
reversed the trial court's finding of preenption of the enpl oyee's
enot i onal distress clains which were based on alleged
di scrim nation and harassnent of the enpl oyee by her enpl oyer and
union, on the ground that these clains did not inplicate the CBA

QG her circuits have recogni zed this sane dichotony. Fox v.
Par ker Hannifin Corp., 914 F.2d 795 (6th Cr. 1990), concerned a
wr ongful discharge action. The plaintiff alleged harassnent at
wor k and al so outside the workplace. She clainmed to have suffered
enotional distress, not as a result of her term nation, but rather
as a result of the harassnment from her co-workers. The Sixth

Circuit distinguished between conduct based on the CBA and conduct
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out side the scope of the agreenent.
"Al though state law clains for intentional infliction of
enotional distress strictly based upon a defendant's
exercise of CBArights do not escape the preenptive force
of section 301, such clains prem sed upon abusive
behavi or above and beyond the routine exercise of CBA
rights are not preenpted.” ld., 914 F.2d at 802
(internal citations omtted).
The court held that the enotional distress claimwas not preenpted
because the allegations arose from abuse endured while the
plaintiff was enployed, and from conduct which was not authorized
or even contenpl ated by the CBA, rather than fromher term nation.?
That the defendants' action may have been taken in retaliation

for Baker's participation in the prior arbitration does not defeat

6 See al so Jackson v. Kinel, 992 F.2d at 1325-1327
(intentional infliction of enotional distress claimarising from
sexual harassnent by co-worker not preenpted because CBA could
not lawfully authorize all eged behavior); McCormck v. AT & T
Technol ogies, Inc., 934 F.2d 531, 537 (4th Gr. 1991), cert.
denied, 112 S.C. 912 (1992) (intentional infliction of enotional
distress claimstemm ng from enpl oyer's di sposal of contents of
his | ocker preenpted because resolution of claimwould be
substantially dependent on analysis of CBA); Knafel v. Pepsi Cola
Bottlers, Inc., 850 F.2d 1155, 1162 (6th Cr. 1988) (affirm ng
summary judgnent for enployer on claimthat conditions of

enpl oynent were calculated to intentionally cause enpl oyee
enotional distress because claimrequired anal ysis of CBA
plaintiff clainmed actions taken by enployer were in retaliation
for participation in prior civil rights action); Douglas v.
American Information Technol ogi es Corp., 877 F.2d 565, 571-573
(7th Gr. 1989) (intentional infliction of enotional distress
claimstemm ng fromwork assignnents and deni als of excused work
preenpt ed because claimrequired determ nati on of whether

enpl oyer's conduct was authorized by CBA); Galvez v. Kuhn, 933
F.2d 773 (9th G r. 1991) (clains for intentional infliction of
enotional distress based on assault and battery and racial slurs
were not preenpted by section 301); Tellez v. Pacific Gas & El ec.
Co., 817 F.2d 536 (9th Cr.), cert. denied, 108 S.Ct. 251 (1987)
(claims for intentional infliction of enotional distress based on
circulating to other enployees |etters concerning suspension of
enpl oyee for allegedly purchasing drugs on the job were not
preenpt ed where CBA was silent on work conditions and vague on
disciplinary formalities and did not regul ate suspension
letters).
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section 301 preenption. Cases in which intentional infliction of
enptional distress clains are found to be preenpted inply that the
intent with which the alleged tort is perfornmed is not a
determ native factor in preenption analysis. See, e.g., Knafel v.
Pepsi Col a Bottlers, Inc., 850 F.2d 1155, 1160-1162 (6th Cr. 1988)
(finding preenption of enotional distress claimw thout discussing
alleged retaliatory notive).

| ndeed, the fact that Baker alleges retaliatory action as the
nmotivation for his reassignnment supports a finding of section 301
preenption. The purpose of preenpting clains based on a violation
of a labor contract is to secure the devel opnent of a uniform body
of federal |abor policy. This purpose is furthered when state
torts alleged to have been commtted in retaliation for exercising
rights granted under a CBA, such as arbitration, are heard by a
federal court applying federal l[abor law. Wile such retaliation
as Baker alleges is not itself a wong under state tort law, it may
constitute an unfair | abor practice actionabl e under federal |abor
| aw. Thus, even the question of the intent behind Baker's
reassi gnment inplicates questions of federal |abor law and is
related to the CBA and Baker's rights under CBA

Because Baker's <claim requires analysis of the CBA to
det erm ne whet her the defendants' actions in reassigning himto the
mai nt enance position were extrene and outrageous, a necessary
element of his state law claim his clains against Farners are
preenpted by section 301. The district court did not err in

denying his notion to renand.
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B. Cl ai ns agai nst Wite

Baker clains on appeal that the district court abused its
discretion in not remanding the clains asserted against Wite
i ndividual |y and as manager of Farners. Because these clains arise
out of the sane facts and circunstances as those asserted agai nst
Farnmers, however, renoval of Baker's clains against Wite was
appropriate wunder the district court's exercise of pendent
jurisdiction.

The recently enacted 28 U.S.C. § 1367, which in many respects
codifies the case | aw doctrine of pendent jurisdiction, provides
that the district courts

"shall have supplenental jurisdiction over all other

clainms that are sorelated to clains in the action within

[the original jurisdiction of the district court] that

they form part of the sane case or controversy under

Article Ill of the United States Constitution."
This pendent jurisdiction may continue even after the federa
clainms upon which jurisdiction is based have been dism ssed or
rendered noot. Hefner v. Al exander, 779 F.2d 277, 281 (5th Cir.
1985). Renoval jurisdiction may properly be exerci sed over pendent
state clains in the context of federal |abor |aw. See Jackson v.
Southern California Gas Co., 881 F.2d 638, 641-642 (9th G r. 1989)
(district court had jurisdiction on renoval to address state clains
whi ch coul d have been brought originally in the district court as
pendent to claim for breach of collective bargaining agreenent
governed by section 301).

Baker has not asserted any claim against Wite or Farners

ot her than the enotional distress claimarising fromhis change in

j ob assignnent. The only conduct at issue is Wite's reassi gnnent
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of Baker from journeyman |ineman to custodi an/yardman; Baker does
not claimthat White harassed, assaulted, or discrimnated agai nst
him nor does he argue that Wite's actions in reassigning himwere
outside the scope of Wite's authority as nanager of Farners
Baker's cl ai ns agai nst White are essentially identical to his claim
agai nst Farners and formpart of the sanme case or controversy. The
district court properly exercised its pendent jurisdiction in
renmovi ng the clains agai nst Wite.

In addition, we hold that renmoval of the clains asserted
against Wite, individually and as manager of Farners, was
appropriate on the facts before us under the doctrine of section
301 preenption.

Baker sued Wite in both his individual and official
capacities, but it is evident that Baker does not claim any
personal notivation on the part of White in reassigning himto the
mai nt enance position. The notivation alleged, that of retaliation
for participating in the arbitration, is related to Wite's
enpl oynent with Farners. Li kewi se, the action clained to be
tortious, the actual reassignnent, also stenms fromWite's position
as manager of Farners. |In sum Wite's reassi gnnent of Baker, the
sole ground for Baker's tort claim was a conpany action.

If a plaintiff were allowed to bypass preenption of his state
cl ai magai nst his enpl oyi ng conpany by asserting an identical claim
agai nst the conpany's chief executive, section 301's policy of

devel oping a consistent body of federal Iabor law would be
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evi scerated.’

In cases involving clains against fell ow enpl oyees where the
question of section 301 preenption has arisen, courts have gover ned
their determnations on the preenption by the necessity of
referring to a CBA for resolution of the claimrather than by the
i ndi vi dual status of the defendant. |In Brown v. Southwestern Bell
Tel. Co., we held that intentional infliction of enotional distress
clai ns asserted agai nst two supervi sors were preenpted because the

clains were inextricably intertwined with the terns of . . . [Q]
| abor contract.'" 901 F.2d at 1256 (quoting Allis-Chal ners Corp.
v. Lueck, 105 S.Ct. at 1912). The fact that two of the defendants
wer e i ndividual s enpl oyed by Sout hwestern Bell was not a factor in
our deci sion. See also Knafel v. Pepsi Cola Bottlers, Inc. 850
F.2d at 1160-1162 (affirmng preenption of <clainms against
def endants, including individual enployees, on basis of CBA
W t hout discussion of individual status); Perugini v. Safeway
Stores, Inc. 935 F. 2d at 1088-1089 (preenption di scussi on revol vi ng
around reference to CBArather than status of defendants). But see

Jackson v. Kinel, 992 F.2d at 1328-1329 (Phillips, J., concurring)

(suggesting that claimagainst supervisor should not be preenpted

! By this we do not intend that all clains raised against a
fell ow enpl oyee or supervisor should be preenpted; for exanple,
clains arising out of conduct which is unrelated to the work
envi ronnent or which involve actions not within the scope of

enpl oynent or not in furtherance of the enployer's business may
still escape the reaches of section 301 preenption whether
asserted agai nst an enployer or a fellow enpl oyee. See Jackson
v. Kinel, 992 F.2d at 1325-1327 (enotional distress claim based
on all eged sexual harassnent, asserted against fellow enpl oyee
not preenpted by section 301 on ground that interpretation of CBA
not required to resolve tort clainm.
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because of his individual status).

Preenption of Baker's enotional distress clains against both
Farnmers and White | eaves himw th the alternative of pursuing the
remedi es avail able through the grievance procedures set forth in
the CBA; Baker has already filed an unfair |abor practice charge
with the National Labor Relations Board.® |n these procedures, his
potential renmedi es are against Farners, not Wiite. As Baker does
not allege that Wite did anything but act for the conpany,
however, this result is not inappropriate. A conpany can act only
through the individuals it enploys. |In situations where, as here,
state tort clains against a fellow enployee allege nothing but
conpany action, allowing a plaintiff to pursue those clains in
state court woul d destroy the protections provided by section 301.°
1. Dismssal Wthout Prejudice

This Court reviews the district court's order of dism ssal de
novo. Hickey v. Irving |Indep. School Dist., 976 F.2d 980, 982 (5th
CGr. 1992).

The district court recogni zed that Baker had failed to conply

8 This remedy was found adequate in Int'l Union, United M ne
Wor kers v. Covenant Coal Corp., 977 F.2d 895, 897-899 (4th Cr.
1992), where the Fourth Circuit held that section 301 barred a
federal cause of action for tortious interference with contract
against an entity not a party to the contract, but at the sane
tinme held that section 301 preenpted an identical state |aw
claim |d. at 899.

o We note that Baker's clainms against Wite, in his official
capacity as manager of Farners, may al so be preenpted for the
sane reasons as his clains against Farners. As defined in both
the NLRA and the LMRA, an enpl oyer includes "any person acting as
an agent of an enployer, directly or indirectly . . . ." 29
US C 8 152(2) (1993 Supplenent). \White, as manager for
Farnmers, was thus an enployer for purposes of determ ni ng whether
the cl ai ns agai nst hi mwere preenpted by section 301.
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with the grievance/arbitration procedures required by the CBA and
di sm ssed the action wthout prejudice for failure to exhaust his
avai |l abl e renedi es. Defendants cross-appeal fromthis dism ssal,
claimng that it should have been with prejudice. Baker cl ai ns
t hat, because an arbitrator has no authority to address natters not
addressed by the CBA, and because the CBA does not address
intentional torts, arbitration pursuant to Article 29 of the CBA
coul d not provide redress for his enotional distress clains.

It is clear that Baker's clains were properly dismssed for
failure to exhaust the grievance procedures in the CBA. Republic
Steel Corp. v. Maddox, 85 S.Ct. 614, 616 (1965) ("As a general rule
in cases to which federal |aw applies, federal |[|abor policy
requires that individual enployees wishing to assert contract
grievances nust attenpt use of the contract grievance procedure
agreed upon by enployer and union as the node of redress.")
(original enphasis); Strachan v. Union Ol Co., 768 F.2d 703, 704
(5th Gr. 1985) ("The law is conpletely clear that enployees may
not resort to state tort or contract clainms in substitution for
their rights wunder the grievance procedure in a collective
bargai ning agreenent."). Therefore the only question is whether
this dism ssal should have been with or w thout prejudice.

Def endants argue that the dism ssal should have been wth
prej udi ce because Baker did not file a grievance within the tine
allowed by the CBA and has thus "waived" his rights to his
adm ni strative renedies. Article 29 of the CBA directs that
grievances "shall be initiated under . . . within five (5) working

days after the date of the occurrence on which they are based and
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not thereafter."

In Seniority Research G oup v. Chrysler Mdtor Corp., 976 F. 2d
1185 (8th Gr. 1992), the Eighth Crcuit faced but did not reach an
argunent al nost identical to the one in the instant case. There
the United Auto Workers Union argued that dism ssal for failure to
exhaust intra-union renedies should have been wth prejudice,
because the plaintiffs were tinme barred from pursuing an inter-
uni on appeal . Al t hough the court declined to address that
contention, because it had not been briefed, it stated: "The
normal consequence of a holding that a plaintiff has failed to
exhaust intra-union renedies is a dism ssal wthout prejudice. The
plaintiff, once these renedies are exhausted, if conplete relief
has not been obtained, can return to court." ld., 976 F.2d at
1189. 10

Whil e we agree that the district court's dism ssal of Baker's

state tort claimadoes not preclude himfrom pursuing any renedi es

10 O her courts have all owed di sm ssal without prejudice,

W t hout much di scussion of the propriety of such a dism ssal and
W t hout any indication that the plaintiff would be tine-barred
frompursuing his admnistrative renedies. See Wagner v. GCenera
Dynam cs, 905 F.2d 126 (6th Gr. 1990) (affirm ng, w thout

di scussion of prejudice issue, dismssal wthout prejudice for
failure to exhaust internal union appeals procedures); R tza v.
Int'l Longshorenen's & Warehousenen's Uni on, 837 F.2d 365, 368
n.3 (9th Cr. 1988) ("The court's order does not say that the

di sm ssal of the section 301 clains is wthout prejudice, but
specifically states that dism ssal of the Title VII clains is
wth prejudice. Fromthis we assune that the court intended, as
it should have, to dism ss the section 301 claimwthout
prejudice.") (original enphasis); Chube v. Exxon Chem ca
Anericas, 760 F.Supp. 557, 562 (MD. La. 1991) ("Because there is
an arbitration proceeding currently pendi ng between the parties,
the Court finds that the plaintiff has failed to exhaust his
adm nistrative renedies. Consequently, the plaintiff's action
for wongful termnation is premature and nust be di sm ssed

W t hout prejudice.").
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provided him by the CBA, we determne that the district court's
conclusion that those tort clains are preenpted by section 301 is
final and should not be relitigated. Baker may not refile his
intentional infliction of enotional distress claimin state court,
nor may he bring it in federal court under the federal |abor |aws,
as he has not exhausted grievance procedures.

Accordingly, we nodify the district court's dismssal of
Baker's clains of intentional infliction of enption distress to
dismssal with prejudice, except that the judgnent shall not
prejudice what rights Baker may have to pursue any renedies
provi ded by the CBA or other contract.

Concl usi on

For the reasons stated above, the order of the district court
denying Baker's notion to remand this action to state court is
AFFI RVED. The dismssal of the action is MODIFIED to be a
dismssal with prejudice, except that the judgnent shall not
prejudi ce whatever rights Baker may have to pursue contractual
remedi es.

AFFI RMED AS MODI FI ED

1 In all om ng Baker to pursue contractual renedies, we nake no

determ nati on whet her those renedies are still available to him
after this lapse in tine.
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