UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-8553

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
DAVI D GREGORY SURASKY,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas

(Cct ober 19, 1992)

Bef ore BROAN, GARWOOD, and DeMOSS, Circuit Judges.
GARWOOD, Circuit Judge:

David Gregory Surasky (Surasky) pleaded guilty to charges of
attenpting to escape fromcustody and conspiring to do so. He now
appeals his thirty-nonth sentence on the ground that the district
court erred in applying the United States Sentencing GCuidelines
(U S.S.G or Quidelines). Specifically, Surasky objects to the
district court's decision, on the one hand, to enhance his base
of fense level for obstruction of justice and, on the other hand,
not to reduce it for acceptance of responsibility. W vacate and

r emand.



Facts and Proceedi ngs Bel ow

Surasky, along with two other inmates, nade an aborted effort
to escape fromthe Hays County Jail in San Marcos, Texas, where he
was being held in custody pendi ng resol uti on of charges extraneous
to this appeal. Using a netal tool which had been fashioned from
an orthopedic brace and three hacksaw blades which had been
smuggled into the jail, the woul d-be escapees had nanaged to renove
two panes of plexiglass froma security windowin the rear door of
their cell block. The nmen had also manufactured a crude | adder
using several hundred yards of dental floss, cardboard cylinders
from salt and pepper shakers, and strips of cloth torn from a
mattress cover. The plot was uncovered after jail officials
recei ved an anonynous tip that an escape attenpt was bei ng pl anned
in the cell block in which Surasky was bei ng hel d.

When t he damaged w ndow was di scovered in the early norning
hours of April 29, 1991, jail officials questioned each inmate in
the cell individually. Suspicion fell on Surasky because he and
one of his co-conspirators in the escape attenpt, Arthur Harris
Stier, occupied the two bunks nearest to the danaged w ndow.
However, when questioned, Surasky stated that he had nothing to do
wth the escape attenpt. Neverthel ess, blisters and cuts were
found on Surasky's hands and other inmates told jail officials that
they had w tnessed Surasky's attenpts to renove the w ndow. Thus,
on June 18, 1991, Surasky pleaded guilty to attenpting to escape
from custody in violation of 18 U S.C 88 751 and 752, and
conspiring to do so in violation of 18 U S C. § 371. When

interviewed that sanme day by the probation officer preparing his



Presentence Report (PSR), Surasky admtted his guilt and expressed
renorse at his behavior.

In the PSR, the probation officer assigned Surasky a base
offense level of thirteen under US S G § 2Pl.1(a)(l) and
recommended that Surasky receive a two level decrease for
acceptance of responsibility pursuant to U.S.S.G 8§ 3E1.1. The PSR
did not recommend an upward adj ustnent for obstruction of justice
under U S.S.G § 3Cl1.1. After objections by the United States,
however, the PSR s acceptance of responsibility recommendati on was
retracted in an addendum The amended PSR still contained no
obstruction of justice recommendation. At the sentencing hearing,
the district court sustai ned the governnent's objection and deni ed
Surasky an adjustnent for acceptance of responsibility. The court
al so enhanced Surasky's base offense level by two levels for
obstruction of justice on the ground that Surasky had |ied about
his i nvol venent in the escape attenpt when first questioned by jail
officials.

So enhanced, Surasky's total offense | evel was fifteen which,
when conbined with a crimnal history category of 1V, produced a
sentencing range of thirty to thirty-seven nonths. The district
court sentenced Surasky to a term of thirty nonths inprisonnment
foll owed by three years of supervised release, a fine of $5, 000,
and a speci al assessnment of $100. Surasky objected to the district

court's sentencing decisions and now brings this tinely appeal.



Di scussi on

We first consider whether the district court properly enhanced
Surasky's base offense level for obstruction of justice. The
district court's decision nust be upheld unless it is contrary to
|awor clearly erroneous. See, e.g., United States v. Edwards, 911
F.2d 1031, 1033 (5th Cir. 1990); 18 U.S.C. § 3742(e). The
Guidelines provide that a defendant's offense level is to be
enhanced if he "willfully obstructed or inpeded, or attenpted to
obstruct or inpede, the admnistration of justice during the
i nvestigation, prosecution, or sentencing of the instant offense.”
UuSsSSG § 3Cl 1. During his initial interview with jai
officials, Surasky stated that he had nothing to do wth the escape
attenpt. The governnent argues that this was a fal se statenent,
puni shabl e as obstruction of justice. W disagree.

The proper scope of the Guideline's obstruction of justice
provision is discussed in the Commentary to section 3Cl.1

"This provisionis not intended to punish a defendant for

the exercise of a constitutional right. A defendant's
denial of guilt (other than a denial of guilt under oath
that constitutes perjury), . . . is not a basis for
application of this provision. In applying this

provision in respect to alleged false testinony or

statenents by t he def endant, such testinony or statenents

should be evaluated in a light nost favorable to the

defendant.” U S.S.G 8 3Cl.1 application note 1

The record does not reveal the exact |anguage that Surasky
used to excul pate his conplicity in the escape attenpt. The PSR
states that when Surasky was first questioned "he stated that he
had nothing to do with the escape attenpt.” PSR § 14, at 5. The
governnent, in a letter objecting to the PSR signed by the

Assistant United States Attorney, asserts, w thout any indication
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as to the source or precision of the information, that Surasky
"stated when questioned that he knew nothing about the escape
attenpt, nor had he seen or heard anything." This sane letter

however, continues by characterizing what Surasky then said as "a
materially fal se statenent denying his role in the offense." ! The
district court made no findings as to just what Surasky said. In
its brief in this Court, the governnent argues that "Surasky's
denial of guilt was an attenpt to obstruct justice."

Gven this state of the record, Surasky's statenent, when
viewed, as it nust be, in the light nost favorable to him is
fairly described as a nere "denial of guilt” within the neaning of
US S G 8§ 3CL.1. Accordingly, Surasky's statenent cannot provide
the basis for an obstruction of justice enhancenent.? See United
States v. Fiala, 929 F. 2d 285, 289-90 (7th Cr. 1991) (reversing an
obstruction of justice enhancenent inposed upon a notorist who,
when asked by a state trooper if he had anything illegal the car,
replied that he did not, even though there was narijuana in the
vehicle); see also United States v. Contreras, 937 F.2d 1191, 1194
(7th GCr. 1991) (noting that "a sinple denial of guiltsQas in

pl eading not guilty, or saying to an arresting officer, "I didn't

. The governnent's |etter does not expressly take issue with
the PSR s description of what Surasky then said; nor does the PSR
addendum nmake any further findings in this respect.

2 W note that not every attenpt at self-exoneration by a
defendant is privileged fromenhancenent by U S. S .G § 3Cl.1

For exanple, if soneone in Surasky's shoes were to say "John
Smth did it, not me," when in fact John Smth was not invol ved,
such a statenent, we think, would be nore than a sinple denial of
guilt and could be treated as obstruction of justice, assum ng
that the statenent proved to be a significant obstruction or

i npedi ment to the investigation. See infra.



do anyt hi ng' sQcannot be the basis for an obstructi on enhancenent
under 8§ 3C1.1.").3

Even were we to determne that Surasky's statenent was
properly found to constitute nore than a nere denial of guilt, we
woul d still conclude that an obstruction of justice enhancenent was
i nproper. The application notes to U S.S.G § 3Cl.1 provide a non-
exhaustive list of exanples of conduct warranting an enhancenent
for obstruction of justice. The exanple nost directly on point is
that of "providing a materially false statenent to a |aw
enforcenent officer that significantly obstructed or inpeded the
official investigation or prosecution of the instant offense.”

US S G 8§ 3Cl.1 application note 3(g).* However, the Guidelines

3 The denial of guilt exception to U S S.G 3ClL.1 finds a
rough analog in the so-called "excul patory no" doctrine
established in Paternostro v. United States, 311 F.2d 298 (5th
Cr. 1962). |In Paternostro, we stated that an individual does
not violate 18 U.S.C. 8§ 1001 (which prohibits the nmaking of false
statenents to governnent agencies) by providing "nere negative
responses” to incul patory questions put to him by governnment
investigators. |Id. at 305. Rather, we held that one nust
"aggressively and deliberately initiate [a] positive or
affirmative statenent calculated to pervert the legitimte
functions of Governnent." |d. For exanple, in United States v.
Haj ecate, 683 F.2d 894, 899-900 (5th Gr. 1982), cert. denied,
103 S.Ct. 2086 (1983), we held that taxpayers who conceal ed an
of f-shore bank account by answering "no" on their incone tax
returns to a question about foreign assets were not guilty of
meki ng a false statenent. W have said that the "excul patory no"
doctrine derives "at least in part fromlatent distaste for an
application of the statute that is unconfortably close to the
Fifth Amendnent." United States v. Lanbert, 501 F.2d 943, 946
n.4 (5th CGr. 1974) (en banc). A simlar conviction apparently
feeds the provision of application note 1 under section 3Cl.1
that a defendant does not obstruct justice under the Quidelines
nmerely by responding to an accusation of crimnal conduct on his
part in the negative. See United States v. Urbanek, 930 F.2d
1512, 1515 (10th G r. 1991) (analogizing U S.S.G 8§ 3Cl.1's
denial of guilt exception to an excul patory no).

4 A "materially" false statenent is further defined as one
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al so provide as an exanpl e of what does not constitute obstruction
of justice the follow ng: "making fal se statenents, not under oath,
to law enforcenent officers, unless Application Note 3(g) above
applies.” US.S.G 8§ 3Cl.1 application note 4(b). It should be
obvi ous that, when juxtaposed, the inportant® difference between
these two provisions is the |language in note 3(g) referring to a
"significant[] obstruct[ion] or inped[inent]." Thus, by applying
the rule of US. S.G 8§ 3Cl.1, and its application notes 3(g) and
4(b), we hold that a false statenent nade by a defendant to |aw
enforcenent officers cannot constitute obstruction of justice
unl ess the statenent obstructs or inpedes the investigation at
i ssue significantly.

This holding is consistent with our precedents. In United
States v. Rodriguez, 942 F.2d 899 (5th Gr. 1991) (per curiam
cert. denied, 112 S.Ct. 990 (1992), we upheld the application of an
obstruction of justice enhancenent to a defendant who provided the
court with a fraudulent birth certificate. 1In so doing, we relied
upon section 3Cl.1's application note 3(c), which advises that a

def endant obstructs justice by "producing or attenpting to produce

that "if believed, would tend to i nfluence or affect the issue
under determnation." U S S.G § 3Cl.1 application note 5.

Surasky's denial of guilt was plainly "material” in this sense.

5 O course, the "materiality" requirenent of application note
3(g), see supra note 5, is also a difference, though one that we

think will be relevant in few cases. It is hard to inagine that

an inmmaterial statenentsqQi.e., one that, in the |anguage of the
Qui delines, would not "tend to influence or affect the issue
under determ nation, "sQcould nore than rarely, if ever, be

t hought to obstruct justice. Conversely, any statenent that
significantly obstructs or inpedes an investigationis likely to
al ways, or al nost always, be material.
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a false, altered, or counterfeit docunent or record during an
official investigation or judicial proceeding." However, prior to
reaching this conclusion, the Rodriguez Court decided that it was
unabl e to uphol d the obstructi on enhancenent on the ground that the
def endant had used an ali as. As we said, "The fact that [the
defendant used an alias] at his arrest and during the police
i nvestigati on does not support the adjustnent because the alias did
not significantly hinder the investigation." 1d. at 902 (enphasis
added). W based our conclusion on application note 4(a), which
states that it is not obstruction of justice for a defendant to
"provid[e] a false nanme or identification docunent at arrest,
except where such conduct actually resulted in a significant
hi ndrance to the investigation or prosecution of the instant
of fense." (enphasis added).

We followed Rodriguez in United States v. MDonald, 964 F.2d
390 (5th Gr. 1992) (per curiam, where we again concluded that a
def endant's use of an alias when he was arrested by police officers
did not warrant an obstruction enhancenent. As we said in that
case, "If MDonald had used his alias only at the tine of arrest,
enhancenent for obstruction of justice mght not have been
warr ant ed, absent a show ng of significant hindrance." Id. at 392
(enphasi s added). To wuphold the defendant's obstruction
enhancenent in McDonal d, we relied upon the fact that the def endant
had used an alias while under oath before a nmagistrate and in
filing an affidavit. We observed that, unlike application note
4(a), application note 3(f), which provides that it is obstruction

of justice to provide false information to a judge or nmagistrate,
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does not have a significant hindrance requirenent. See id. at 392-
93.

Even though the "significant hindrance" requirenment of
Rodri guez and McDonald was derived from application note 4(a) in
the context of the use of aliases, we believe that application note
3(g) inposes a roughly simlar requirenent of significant
obstruction or inpedi nent upon cases, such as this one, in which a
def endant nmakes a false statenent to |aw enforcenent officials.
This should cone as no surprise since the use of an alias, after
all, is a type of false statenent.

The governnent relies on United States v. Rogers, 917 F.2d
165, 168-69 (5th CGr. 1990), cert. denied, 111 S.C. 1318 (1991),
which held that U S.S.G 8§ 3Cl.1 applies to attenpted obstructions
of justice as well as actual obstructions. Rogers, however, was
deci ded before the Sentencing Conmmi ssion clarified the intended
scope of section 3ClL.1 with anmendnents which becane effective on
Novenber 1, 1990. These anendnents included application note 4(a)
wth its significant hindrance |anguage, as well as application
note 3(g) with its significant obstruction or inpedi nent |anguage.
See UNITED STATES SENTENCI NG CowM SSI ON, GUI DELI NES MANUAL, appendi x C, §
347, at 163-66 (Nov.1991). In light of these anendnents, the
Rodri guez Court determ ned that Rogers was no | onger controlling.
See Rodriguez, 942 F.2d at 901-02.

In this case, the district court accepted, and it is conceded
by one and all, that Surasky's denial of guilt did not
significantly obstruct or inpede the investigation of the escape

attenpt. Surasky's co-conspirator Stier confessed al nost



i mredi ately upon the discovery by jail officials of the danmaged
w ndow (although Stier's initial mea culpa did not inplicate
Sur asky) . Moreover, jail officials discovered incrimnating
blisters on Surasky's hands. Finally, some of Surasky's fellow
inmates told jail officials that they had wtnessed Surasky's
escape preparations.

Accordi ngly, the obstruction of justice enhancenent based on
Surasky's initial denial of gqguilt to the investigating jai
of ficials was inproper.

The governnent urges that, even if Surasky did not obstruct
justice, the error was harnl ess because the district court would
have i nposed t he sane sentence wi t hout the enhancenent, thus nmaki ng
remand unnecessary. In Wllianms v. United States, 112 S.Ct. 1112
(1992), the Suprene Court stated that, when an appellate court
finds that the Guidelines have been incorrectly applied, "a remand
i's appropriate unless the review ng court concludes, on the record
as a whole, that the error was harmess, i.e., that the error did
not affect the district court's selection of the sentence i nposed."”
ld. at 1120-21. W have exercised this option in the past. See,
e.g., United States v. Johnson, 961 F.2d 1188, 1189 (5th Cr.
1992) . It istrue that the district court could have inposed the
sane sentence wi thout the obstruction of justice enhancenent. Wth
t he enhancenent, Surasky's offense level was fifteen which, when
conbined with a crimnal history category of 1V, produced a
sentencing range of thirty to thirty-seven nonths. Wt hout the
enhancenent, Surasky's offense |evel beconmes thirteen, thus

yielding a permssible sentencing range of twenty-four to thirty

10



mont hs. Mbreover, one can find in the record sone arguabl e support
for the governnent's suggestion that it was the district court's
intent to give all three defendants the sane sentence. When
sentenci ng Surasky, the district court asked to be rem nded what
sentence it gave Stier. It is also true all three nen received
thirty nonth sentences. Neverthel ess, we are not sufficiently
convinced in this case that the obstruction of justice enhancenent
was harm ess error. From the record before us, it is not
unreasonable to conclude that, upon remand, the district court
m ght well choose to give Surasky a | esser sentence.

In part, we base our decision upon the fact that under the
Quidelines it is unusual for a defendant whose sentence has been
enhanced for obstruction of justice to receive a reduction for
acceptance of responsibility. The <current version of the
Qui del i nes advi ses that a defendant who receives an obstruction of
justice enhancenent is entitled to an acceptance of responsibility
adjustnent only in "extraordinary cases." USSG § 3EL1
application note 4.° Thus, the errant decision to enhance
Surasky's offense | evel for obstruction of justice well m ght have
prevented the district court fromseriously considering whether to
gi ve Surasky an acceptance of responsibility adjustnent. W note
that there is evidence in the record that could |l ogically persuade

a sentencing judge to award Surasky such an adjustnent.’ |ndeed,

6 Pr evi ous versions of the Guidelines had described the two
adj ustnments as nutual ly excl usive.

! Despite his initial denial of guilt, Surasky |ater confessed
his crinme and expressed regret at what he had done. PSR { 16, at
5-6. O course, a guilty plea does not entitle a defendant to an
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the initial recomendati on of the PSR was that Surasky recei ve such
an adj ust nent.

Furthernore, the record before us does not clearly support the
governnent's contention that the sentencing judge wanted to ensure
t hat Surasky receive the sane sentence as his co-conspirators. To
be sure, the district court did inquire about the sentence it had
given Surasky and all three defendants did receive the sane
sentence. But at no point during Surasky's sentencing hearing did
the sentencing judge actually say that he wanted Surasky's and
Stier's sentences to be the sane. Moreover, in sentencing Surasky
tothirty nonths i nprisonnent, the district court gave hi mthe nost
| enient sentence in the perm ssible range. Wthout the obstruction
of justice enhancenent, a thirty nonth sentence becones the npst
severe sentence in the perm ssible guideline range.

Concl usi on

We hold that the district court erred by enhanci ng Surasky's
of fense | evel for obstruction of justice, and we accordi ngly vacate
Surasky's sentence and remand for resentencing, i ncl udi ng
consi deration of whether Surasky should receive an acceptance of

responsi bility adjustnent.®

acceptance of responsibility adjustnent as a matter of right.
US S G8§ 3E1.1(c). Instead, for a defendant to nerit such an
adj ustnent the sentencing judge nust be convinced of the
sincerity of the defendant's renorse. See, e.g., United States
v. Sanchez, 893 F.2d 679, 681 (5th Cr. 1990).

8 W enphasi ze that we express no opi ni on about whet her
Surasky is entitled to such an adjustnent. Nor do we reach
Surasky's claimraised in this appeal that the district court
erred in failing to give himan acceptance of responsibility
adjustnent in the first instance. W nerely hold that upon
remand the district court should consider the matter de novo.
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SENTENCE VACATED and CAUSE REMANDED
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