IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-8194
No. 91-8460

PARKER & PARSLEY PETROLEUM CO., et al.,

Pl ai ntiffs-Appellees,
Cr oss- Appel | ant s

VERSUS
DRESSER | NDUSTRI ES, et al.,

Def endant s- Appel | ant s,
Cr oss- Appel | ees,

and
BJ- TI TAN SERVI CES COWPANY, et al.,
Def endants-Third Party
Pl aintiffs-Appellants,
Cr oss- Appel | ees,
VERSUS

GARY LANCASTER,
a/k/a Gary "Zeke" Lancaster,

Third Party Def endant - Appel | ee.

Appeals fromthe United States District Court

for the Western District of Texas

(Sept enber 3, 1992)

Before SMTH and EMLIO M GARZA, Circuit Judges, and RAINEY,"
District Judge.

JERRY EE. SMTH, G rcuit Judge:

" District Judge of the Southern District of Texas, sitting by designa-



On behalf of itself and the other interest-holders in 523
West Texas oil wells, Parker & Parsley Petrol eum Conpany (" Parker
& Parsley") filed suit in federal district court against Dresser
| ndustries, Inc., Titan Services, Inc., BJ Services U S A, Inc.,
BJ- Hughes Hol di ng Conpany, Baker Hughes Production Tools, Inc.,
and Baker Hughes | ncor por at ed (hereinafter collectively
"Dresser"), charging that Dresser defrauded Parker & Parsley by
shorting it on materials used in oil well stinulation procedures.
Parker & Parsley based federal jurisdiction upon violations of
the Racketeer Influenced and Corrupt Organizations Act ("R CO'),
18 US.C 8§ 1961 et seq., and appended Texas state clainms for
fraud, breach of contract, breach of inplied warranty,
negl i gence, and gross negligence.

The district court dismssed the RICO clains but retained
pendent jurisdiction over the state clains. After a jury trial
on the state clains, the district court entered judgnent awarding
$85 mllion actual and $100 mllion punitive damages. After a
separate proceeding, the court awarded the plaintiffs attorneys'
fees of approximately $1.8 million. We vacate the judgnent and

dismss for lack of federal jurisdiction.

l.
Parker & Parsley operated a |large nunber of oil wells in
West Texas. Sonme of the wells were not as productive as the
conpany w shed, so it contracted with Dresser in 1983 and 1984 to

"fracture" the wells to stinulate them Apparently through the



efforts of Dresser's (Qdessa division nanager, Gary "Zeke"
Lancaster, Dresser shorted Parker & Parsley, using |ess sand and
gel than it had agreed to use for the fracturing, which, Parker
asserted, reduced the anmount of oil that eventually could be
extracted.?

In 1985, Dresser's Titan subdivision entered into a
partnership with a BJ-Hughes Hol ding Co. subsidiary and renai ned
in the business as BJ-Titan. In 1986 and 1987, Parker & Parsley
awarded its fracturing contracts to BJ-Titan, and the shorting
apparently continued. In 1987, Baker Hughes |Incorporated
acquired BJ Holding Co. and | ater becane the corporate parent of
all the BJ-Titan partners. The conpany fired Lancaster for
enbezzling, and it seens that his attorney inforned Dresser of
the shorting, which he said had been approved by high executives

of his fornmer enployers.

.

The RICO claim was dism ssed about nine nonths after the
suit was filed and a nonth before trial was scheduled to begin.
The district court retained jurisdiction over the state |aw
fraud, contract, and tort clains, but then continued the case for
t hree nont hs. Dresser appeals the court's retention of pendent
jurisdiction and challenges the award of punitive danages, the

measure of actual damages, and the exclusion of evidence relating

1 On June 23, 1992, Lancaster pleaded guilty to one count of conspiracy
to commt mail fraud, in violation of 18 U S. C. § 371, and was sentenced to 33
nont hs' i npri sonnent.
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to a witness's alleged bias and, in a separate appeal now

consol i dated, attorneys' fees.

L1l

Parker & Parsley grounded its RICO clains on 18 U S . C
8§ 1962(a) and (c). The district court held that Parker & Parsley
had failed to allege a proper RICO enterprise or a cognizable
RICO injury, that the BJ-Titan partners were not "persons" for
purposes of the statute, and that, because Parker & Parsley's
substantive clainms had failed, its conspiracy clainms should be
dism ssed as well. Parker & Parsley cross-appeals, arguing that
its RICO claim should have survived the dismssal notion. e
affirmthe di sm ssal.

As stated in Sedimp, S.P.RL. v. Inrex Co., 473 U S. 479

496 (1985), a viable claim under section 1962(c) "requires
(1) conduct (2) of an enterprise (3) through a pattern (4) of
racketeering activity. a viable claim under section 1962(c)
"requires (1) conduct (2) of an enterprise (3) through a pattern
(4) of racketeering activity." Parker & Parsley averred three
potential enterprises. First, it alleged an association-in-fact
conposed of the "servicing entity's" field enpl oyees who carried
out the shortchanging. Alternatively, it pleaded that each
respective corporate defendant, as the servicing entity, was the
enterprise. Third, it alleged that the BJ-Titan partnership, as
the servicing entity, was the enterprise. The district court

held first that the only bases for the association-in-fact were



the enpl oyees' relationship wth the defendant conpanies and the
al l eged wongful conduct. The court noted that such an
association nust be "an entity separate and apart from the

pattern of activity in which it engages," see At ki nson v.

Anadarko Bank & Trust Co., 808 F.2d 438, 441 (5th Gr.) (quoting

United States v. Turkette, 452 U.S. 576, 583 (1981)), cert.

deni ed, 483 U. S. 1032 (1987), and that the acts of the nenbers of
the alleged association took place within the course of their
conduct as enpl oyees, which basis this court disallowed in Elliot
v. Foufas, 867 F.2d 877, 881 (5th G r. 1989). The district court
rejected the other possible enterprises because the alleged acts
were "commtted" by the "enterprise"” in the course of its regular
busi ness and because the RICO "persons" that were alternatively
all eged were not clained to have conmtted the predicate acts.

We agree that Parker & Parsley alleged no RICO enterprise
under section 1962(c). The initial averred association-in-fact,
consisting of the shortchanging field enployees, either has no
exi stence as an entity separate and apart fromthe actual pattern

of racketeering, see, e.qg., AOd Tine Enters. v. International

Coffee Corp., 862 F.2d 1213, 1217 (5th Cr. 1989); Delta Truck &

Tractor v. J.1. Case Co., 855 F.2d 241, 243 (5th Gr. 1988),

cert. denied, 489 U S. 1079 (1989), or is the defendant corporate

entity functioning through its enployees in the course of their

enploynent. See Od Tine Enters, See Od Tine Enterprises, 862

F.2d at 1217; see also Atkinson, 808 F.2d at 441. Because

neither of these can constitute a RICO enterprise, see Elliot




867 F.2d at 881,2 and because a corporation cannot be both the

enterprise and the RICO perpetrator, Bishop v. Corbitt Marine

Ways, 802 F.2d 122, 123 (5th G r. 1986), this association cannot
be a RICO enterprise.?

The alternative RICO enterprises also fail. The corporate
partners in the servicing entity, or alternatively, BJ-Titan,
commtted the predicate acts, if such acts may be attributed to
them in the course of their regular business. Additionally, as
the district court noted, if the corporations or partnership are
to be held |iable as RI CO "persons," they nmust have commtted the
predi cate acts, but Parker & Parsley, despite the claimin its

brief, has not alleged that the partners did so. See United

States v. Cauble, 706 F.2d 1322, 1332-33 (5th Cr. 1983), cert.

deni ed, 465 U.S. 1005 (1984).
The acts of the servicing entity, or the partnership,

cannot, for RICO purposes, be attributed vicariously to the

2 parker asserts that Elliot stands only for the proposition that a
plaintiff cannot sinply allege that "some or all" of the R CO defendant's
enpl oyees constitute an association-in-fact enterprise. This is incorrect.
First, the plaintiff's claimin that case was significantly nore specific,
al t hough poncluslonary. Second, our analysis in the case was rmnuch broader
and, relying principally upon Atkinson, stated that "[t]he fact that officers
or enpl oyees of a corporation, in the course of their enploynent, associate to
comit predicate acts does not establish an association-in-fact enterprise
distinct fromthe corporation." 867 F.2d at 881

3 Parker relies upon sone Third Crcuit cases for the proposition that a
group of enEonees. can be an association separate from the corporate
ef endant . .9. Brittingham v. Mbil Corp., 943 F.2d 297 (3d Gr. 1991)
Petro-Tech, Inc. v. Wstern Co., 824 F.2d 1349 (3d Cir. 1987). Brittin%haw
does state that "[i]t is theoretically possible for a corporation to take a
separate 'active' role in RICO violations also conmitted by its enployees."
At the same tinme, however, the court held that the Petro-Tech court "clearly
did not intend for plaintiffs to circunvent this rule nerely by alleging the
enterprise as an association-in-fact consisting of the corporation and the
i ndi vi dual enpl oyees who acted on its behalf." 943 F.2d at 302. A useful
basis for the distinction cones fromE liot, 867 F.2d at 881: The enpl oyees
must not be acting in the usual course of business to constitute part of the

enterprise association separate fromthe enpl oyer
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i ndi vidual partners. See Schofield v. First Combdity Corp., 793

F.2d 28, 32 (1st GCr. 1986). Havi ng determ ned that the clains
were properly dismssed for failure to state a RI CO enterprise
we need not address Parker & Parsley's other argunents regarding
the section 1962(c) clains.

Heretofore we have not explicitly applied the foregoing
analysis to a section 1962(a) claim but we need not do so now in
order to affirm for the district court also dism ssed Parker &
Parsley's section 1962(a) clainms for failure to allege a R CO
injury. W see no reason to disturb this ruling. Section
1964(c) states, "Any person injured in his business or property
by reason of a violation of section 1962 of this chapter may sue
therefor . . . and shall recover threefold the damages he
sustains." Section 1962(a) provides,

It shall be unlawful for any person who has received

any incone derived, directly or indirectly, from a

pattern of racketeering activity or through collection

of an unlawful debt . . . to use or invest, directly or

indirectly, any part of such inconme, or the proceeds of

such inconme, in acquisition of any interest in, or the

establ i shnment or operation of, any enterprise which is

engaged in, or the activities of which affect,
interstate or foreign commerce.

As the district court noted, it is obvious from the
conplaint and the RICO case statenent that the only damages
Parker & Parsley is attenpting to recover are those caused by

i nadequate fracturing jobs, not from any investnent of incone

derived from the alleged shorting. As all but one of the



circuits that have considered the issue have held,* the causal
| anguage of section 1964(c) requires that the conpensable injury
stem fromthe violation of the RICO section in question, so any
injury under section 1962(a) nust flow fromthe use or investnent
of racketeering incone. Parker & Parsley's injury does not stem
from the investnent of the incone from racketeering activity;
therefore, it has pleaded no cause of action under section
1962(a), and the district court properly dismssed the RICO

cl ai ms.

| V.
A
The district court refused to surrender jurisdiction over
the pendent® state clainms, noting that the suit had been filed

nmore than nine nonths earlier, since which time it had survived a

"serious attack upon the propriety of venue," "rigorous
deposition schedul es,” "ungodly anobunts of discovery docunents,"
and a hearing on discovery disputes. The court stated that
dism ssal would be a trenendous financial drain to all the
parties as well as a waste of judicial resources; it thus
concluded that "the wequities weigh heavily in favor of

4 Dani el son v. Burnside-Qt Aviation Training Qr., 941 F.2d 1220, 1229
D.C. Cr. 1991); Craighead v. E.F. Hutton & Co., 899 F.2d 485, 494 (6th Gr.
990? Qukni ne v. ~MacFarl ane, 897 F.2d 75, 82- 83 (2d Cr. 1990) Rose v.
Bar t 871 F.2d 331, 357-58 (3d Cir. 1989); Gider v. Texas G| & Gas Co.,
868 F.2d 1147, 1150-51 (10th G r.), cert. deni ed, 493 U.S. 820 (1989). Contra
Busby v. Crown Supply, 897 F.2d 833, 837-38 (4t Zth Gr. 1990).

5 V\hat was fornerly called ' pendent jurisdiction" is now included within
the term' sup | emental jurisdiction. See Sammad v. Cty of Dallas, 940 F.2d
925, 928 n. FSth Gr. 1991)




mai nt enance of the case." Dresser argues that the court erred in

exercising its pendent jurisdiction.?®

B
W review the decision to retain jurisdiction over the

pendent state clains for abuse of discretion. Rosado v. Wnman

397 U. S. 397, 401 (1970); La Porte Constr. Co. v. Bayshore Nat'

Bank, 805 F.2d 1254, 1257 (5th G r. 1986). The Suprene Court

explained the extent of pendent jurisdiction in United Mne

Wrkers v. Gbbs, 383 US 715, 726 (1966), noting that the

justification for pendent jurisdiction

lies in considerations of judicial econony, conveni ence
and fairness to litigants; if these are not present a
federal court should hesitate to exercise jurisdiction
over state clains, even though bound to apply state | aw

6 Gting Wllianmson v. Tucker, 645 F.2d 404 (5th Gr. My 1981), cert.
denied, 454 U S. 897 (1981), Dresser argues that the RICO claim was so
insubstantial that it never provided any ground for federal jurisdiction, so
we need not even consider the exercise of pendent jurisdiction. W disagree.
As the Suprene Court has stated,

Jurisdiction . . . is not defeated . . . by the possibility that
the averments nmight fail to state a cause of action on which
petitioners could actually recover. For it is well settled that
the failure to state a proper cause of action calls for a judgnent
on the nmerits and not for a dismissal for want of jurisdiction

Whet her the conplaint states a cause of action on which relief
could be granted is a question of law and just as questions of
fact it must be decided after and not before the Court has assumned
jurisdiction over the controversy . . . . The previously carved
out exceptions are that a suit may sonetines be dism ssed for want
of jurisdiction where the alleged claimunder the Constitution or
federal statutes clearly appears to be inmmaterial and nade solely
for the purpose of obtalnln? jurisdiction, or where such a claim
is wholly insubstantial and frivol ous.

Eig; v. Hood, 327 U S. 678, 682-83 (1946) (cited in WIIlianson, 645 F.2d at

W have held that the Hood standard is met only where the plaintiff's
claim "has no plausible foundation" or is clearlg foreclosed by a prior
Suprenme Court decision. WIIlianson, 645 F.2d at 416 (citing Bell v. Health-

Mor, Inc., 549 F.2d 342, 344-45 (5th Cir. 1977)). In light of our preceding

i scussion, we cannot say that Parker & Parsley's conplaint, particularly as
to 8§ 1962{@), nmeets that onerous standard. See Enployers Ins. v. Suwanee
Ri ver Spa Lines, 866 F.2d 752, 759 (5th Gr. 1989).
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to them Needl ess decisions of state |aw should be
avoided both as a matter of comty and to pronote
justice between the parties, by procuring for them a
surer-footed reading of applicable law. Certainly, if
the federal clains are dismssed before trial, even
t hough not insubstantial in a jurisdictional sense, the
state clainms should be disnm ssed as well. [ Foot not es
and citations omtted.]

The Court has not treated G bbs as establishing a bright-
line rule for pendent jurisdiction but has called for a nore

fl exi bl e anal ysis, balancing the values of econony, convenience,

fairness, federalism and comty. See, e.q., Carnegie-Mllon
Univ. v. Cohill, 484 U S. 343, 350 & n.7 (1988) (citing Rosado,
397 U. S at 403-05). The Carnegie-Mellon Court did state,

t hough, that when the single federal-law claimis elimnated at
an "early stage" of the litigation, the district court has "a
power f ul reason to choose not to continue to exercise
jurisdiction.” 1d. at 351. Qur general rule is to dismss state
clains when the federal clains to which they are pendent are

dismssed. Wng v. Stripling, 881 F.2d 200, 204 (5th Gr. 1989).

C.

Dresser argues that the federal claim was dismssed at a
"prelimnary stage" in the proceedings and that the district
court failed to articulate specific considerations of judicial
econony, convenience, and fairness that would support pendent
jurisdiction, perhaps because there were none. Thus, Dresser
contends that when the RICO clains were di smssed, there had been
no "substanti al commtnent of judicial resources to the

nonfederal clainms," WR. G ace & Co. v. Continental Casualty Co.,
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896 F.2d 865, 872 (5th Cr. 1990), as the court had conducted
only one hearing, other proceedings having been held before a
magi strate judge.

Par ker & Parsley responds that the court did not abuse its
discretion in maintaining jurisdiction over the state-law clains.
It stresses our deference to the discretion of the district
court, see id. at 870, and argues that weighing the equities and

factors set out in Carneqie-Mllon should lead us to affirm

D.
The instant case is distinguishable from the cases each
party finds dispositive. Parker & Parsley argues that we should

follow Hudak v. Econom c Research Analysts, Econom ¢ Research

Anal ysts , 499 F.2d 996, 1001 (5th G r. 1974), cert. denied, 419

US 1122 (1975), in which the district court tried the state
clains with the federal clains in a seemngly appropriate use of
pendent jurisdiction. Wen we found that the limtations period
had run on the federal claim in which the district court tried
the state clains with the federal <clains, in a seemngly
appropriate use of pendent jurisdiction. Wwen we found that the
limtation period had run on the federal claim so that the claim
shoul d have been dism ssed at the beginning of the litigation, we
held that to dismss the state claim would not serve the
interests of judicial econony, convenience, and fairness. 1d.
Hudak is not controlling here, however. 1In the instant case

the court knew that it had no federal question before it before
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trial began, while in Hudak the court conducted a trial as though
the federal claim were before it. It makes no sense, for
pur poses of judicial econony, convenience, or comty, to "punish"
a district court for abusing discretion it does not know it has;
given the apparent vitality of the federal claim the Hudak court
properly retained jurisdiction.’

Dresser asserts that this case is indistinguishable from La

Porte Construction, where we stated that when a litigant's

federal cause of action has been dismssed at a prelimnary
stage, we nust remand wth instructions to dismss the state
clains for lack of subject matter jurisdiction. 805 F.2d at

1257. La Porte Construction is persuasive but does not contro

our decision, either; it predated Carnegie-Mllon and did not
establish a rule that where federal clains are dism ssed before
trial, the pendent state clains nust be treated simlarly.

Rat her, we stated that where the federal claimwas di sm ssed
at an "early stage" of the proceedings (which we did not define),
so that there had been no commtnent of federal judicial
resources, dismssal would not prejudice the litigants (nanely,

t he non-noving defendants), who had not devoted much effort to

" Parker & Parsley also directs our attention to Newport Ltd. v. Sears,
Roebuck & Co., 941 F.2d 302 (5th GCr. 1991), cert. denied, 112 S C. 1175
(1992), holding that a district court had abused its discretion when it
declined to exercise its pendent jurisdiction over state-law clainms after it
had dismissed a RRCO claim Newport is distinguishable, though, on all of the
Carnegi e-Mellon factors. In Newport, the district court dismissed the state
claims on the eve of trial, after the case had consumed hundreds of hours of
the court's time during over four years of litigation, and after the
preparation of a pretrial order exceeding 200 pages, as well as 14 notions to
conpel and for protective orders, three protective orders, and a

confidentiality designation. Additionally, we noted that the remaining
matters were pedestrian questions of state [aw, issues that the federal court
could readily and routinely resolve. [1d. at 307-08.
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defending the claim Thus, dismssal was required, particularly
in light of the Gbbs Court's caution against unnecessary
decisions of state |law. Accordingly, we nust weigh the equities

as laid out in G bbs and Carneqi e- Mel | on.

V.

As the Suprene Court noted in Carnegie-Mllon, under G bbs a

court "should consider and weigh in each case, and at every stage
of the litigation, the values of judicial econony, convenience,
fairness, and comty" to decide whether to exercise pendent
jurisdiction. 484 U.S. at 350. The Court further stated that
"in the usual case in which all federal-law clains are elimnated
before trial, the balance of factors to be considered under the

pendent jurisdiction doctrine SQ judicial econony, convenience,

fairness, and comty SQ will point toward declining to exercise
jurisdiction over the remaining state-law clains." ld. at 350
n.7.

No single factor )) such as whether the case is in an "early
stage" or involves novel issues of state law )) is dispositive
Rather, we look to all the factors wunder the specific
circunstances of a given case. Having done so here, we concl ude
that this matter justified no departure fromthe usual rule that

di sm ssal was required.
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A

Qobviously, to retry in state court a matter that already has
been tried in the federal courts would not in itself serve
judicial econony. But that is not the issue; a court cannot
obtain jurisdiction over a case nerely by trying it; otherw se,
its decision to retain jurisdiction would be, effectively,
unrevi ewable. Thus we nust | ook at the case as of the filing of
the notion to dismss and not with the benefit of hindsight.

At the stage of the proceedings when the notion was filed,
judicial econony would have been better served by dismssal. It
is true that sone substantial devel opnent had occurred in this
case, which was pending before a district judge with a reputation
for nmoving cases pronptly to trial. For exanple, a nunber of
di scovery matters had been presented to, and decided by, the
magi strate | udge. Nonet hel ess, the proceedings were at a
relatively early stage conpared to those in, e.g., Newport. The

case had been pending for only nine nonths, not four years; trial

was schedul ed soon but was still a few weeks away; and di scovery
had not been conpleted. |In short, the parties were not ready for
trial.

Second, only one week before Dresser filed its notion to
dismss, Parker & Parsley filed a second anended conplaint that
markedly revised its theories of recovery. That conplaint added
new theories as to damages, including an assertion that they
should be neasured by the reduction in the market value of the

damaged wells; added clains involving acidizing treatnents for
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wells; and requested that the district court "pierce the
corporate veils" of several of the defendants. The second
anended conplaint also appended an allegation that a defendant
shorted other custoners besides Parker & Parsley, added two bases
for liability stemming from the relationship of the defendants
and Lancaster, and changed the nunber of wells included in the
underlying dispute by roughly ten percent.

The filing of a pleading that so substantially changed
i nportant aspects of the case neant that the case was at an
earlier stage than the parties and the court previously m ght
have thought, for the new theories needed devel opnent before
trial. W also note that by filing the second anended conpl ai nt,
Par ker & Parsl ey brought this problemupon itself.

Third, although the magistrate judge had been active in
overseeing discovery and other related nmatters, there is no
indication that the district judge had substantial famliarity
with the nerits of the case when the notion to dismss was fil ed.
For exanple, the judge had conducted only one hearing on the
case, a June 8 status conference. In any event, the anount of
judicial resources that the case has consuned is nost inportant
for our analysis as an indication of the famliarity of the forum
wth the case and its ability to resolve the dispute efficiently.

See Shaffer v. Board of School Directors, 730 F.2d 910, 912 (3d

Cir. 1984). Here, the trial court was not so intimately invol ved
in, and famliar wth, the case that proceeding further in

federal court would have prevented redundancy and would have
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conserved substantial judicial resources. Nor would it serve
judicial econony to reward a plaintiff by allowing it into

federal court when it pleads a baseless RI CO suit.

B
D sm ssal would not have caused undue inconvenience to the
litigants. The district court enphasized the "trenendous
financial drain" to the parties, but we do not find that
convincing. Little newlegal research woul d be necessary, as the
surviving clains were governed by state law, in either forum and
any additional factual research would have had to be conducted

anyway. See Financial Gen. Bankshares v. Metzger, 680 F.2d 768,

774 (D.C. Gir. 1982).
Additionally, the nost expensive elenent of +the trial
pr eparati on, di scovery, was largely wusable in the state
proceedi ng, as we discuss bel ow. Moreover, while in sone cases
the likelihood that backl ogged state courts could not resolve the
di spute pronptly mght be a factor weighing against dismssal,

the record reflects no such factor here.

C.

The fairness factor concerns the prejudice to the parties
that would arise from dismssal, and it too weighs in favor of
di sm ssal . Parker & Parsley argues that it would be prejudiced
by having to start over in state court, fearing that it would

have to relitigate all the procedural notions that already had
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been ruled upon. It also argues that it m ght have a statute of
limtations problem because Texas Cv. Prac. & Rem Code
8§ 16.064(b) does not block a limtations defense if federal
claine were "nmade wth intentional di sregard of pr oper
jurisdiction.” Thus, Parker & Parsley mght have to oppose
Dresser's claim that it intentionally filed suit in the wong
court and if it fails, it would lose the right to litigate its
cl ai ns al t oget her.

W do not agree. The proscription problemis limted, as
Parker & Parsley's claim would not be tine-barred. Section
16.064(a) provides that the statute of I|imtations is tolled
while a case is pending in a court that Ilacks jurisdiction.
Al t hough section 16.064(b) says that the tolling does not apply
if the plaintiff filed its initial suit "wth intentional
di sregard of proper jurisdiction," that should not be a problem
here.

Parker & Parsley asserts that it will be prejudiced because
it will have to prove that it was not guilty of such intentional
di sregard. First, however, that claimis specul ative. Second,
and nore significantly, the plain |anguage of the statute puts
the burden of proof on the party asserting the intentional
di sregard, not on Parker & Parsley. Third, given the w despread
abuse of civil RICO it does not seem unreasonable to require
that a party risk losing its state clains if it insists upon
bringing a groundless RICO claim

Parker & Parsley also asserts that it will be prejudiced

17



because it will have wasted sone of its discovery, as the Texas
Rul es of Cvil Procedure provide only for the use of depositions
in later-filed state court proceeding, not for the blanket
adm ssibility of all discovery. See Tex. R Cv. P. 207(b).
Thus, the defendants woul d have the opportunity to re-contest the
procedural notions and discovery rulings. the defendants woul d
have the opportunity to recontest the procedural notions and
di scovery rulings.

This argunent is not conpelling. Not all discovery is
adm ssi bl e, anyway. The point is that the parties would not have
to repeat the effort and expense of the discovery process. See

Waste Sys. v. Cean Land Air Water Corp., 683 F.2d 927, 931 (5th

Cr. 1982) (fact that discovery could be used in state court
proceeding weighs in favor of dismssal of case from federal

court). See also Financial Gen. Bankshares, 680 F.2d at 774. In

any event, the state court is a "surer-footed" arbiter of the
rel evance of pieces of evidence for state law clains. See G bbs,
383 U.S. at 726.

Mor eover, we do not expect the relitigation of other matters
to pose undue hardship. The defendants can hardly contest
jurisdiction, and we do not see other obstacles to resolution of
the case in the state court, save those that ought to be there,

as we di scuss next.

D.

Finally, although it appears that the district court did
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not consider the matter, dismssal would serve the inportant
interests of federalism and comty.3 The federal courts are

courts of limted jurisdiction, A dinger v. Howard, 427 US. 1,

14-15 (1976), and often are not as well equi pped for
determ nations of state law as are state courts. Aside fromthe
state courts' superior famliarity wth their respective
jurisdictions' law, the federal courts' construction of state |aw

can be "uncertain and epheneral." Pennhurst State School & Hosp.

v. Halderman, 465 U S. 89, 122 n.32 (1984). "[F] ederal courts

are not the authorized expositors of state law, there is no
mechani sm by which their errors in such matters can be corrected
on appeal by state courts.” Her bert  Wechsl er, Feder a

Jurisdiction and the Revision of the Judicial Code, 13 Law &

Contenp. Prob. 216, 232 (1948) (cited in G bbs, 383 US at 726
n. 15, and quoted in Financial Gen. Bankshares, 680 F.2d at 776).

See United Gas Pipe Line Co. v. ldeal Cenent Co., 369 U. S 134,

135 (1962) (per curian) (state court defines authoritative

neani ng of state law).?®

8 See Shaffer, 730 F.2d at 913 (after federal claimdisnissed, district
court abused its discretion in retaining jurisdiction over state clains, where
clainms presented issue of first inpression, notw thstanding inconveni ence and
expense to plaintiffs).

9 The franers of the Constitution did not contenplate that a federal
trial court could assume jurisdiction over exclusively state-law clains in the
absence of diversity jurisdiction. Al exander Hamilton, for exanple, states
that the judicial power of the United States ought to extend only

1st, to all those which arise out of the laws of the United
States, passed in pursuance of their ust and constitutional

powers of legislation; 2nd, to all those which concern the
execution of the provisions expressly contained in the articles of
Union; 3rd, to all those in ich the United States are a party;

4th, to all those which involve the PEACE of the CONFEDERACY,
whether they relate to the intercourse between the United States
and foreign nations or to that between the States thensel ves; 5th,
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In the instant case, the interests of federalismand comty
point strongly toward dism ssal. All  of the remaining |egal
issues of the case, of course, are of state law, and as the
district court |later acknow edged, they are difficult ones.?

Among the nobst significant issues that arose from the
conplaint are, first, whether the claim sounds in contract, for
which punitive damges were not available in Texas, see

Bell efonte Underwiters Ins. Co. v. Brown, 704 S.W2d 742, 745

(Tex. 1986), or is a tort claim for fraud, for which punitive
damages may be awarded. Al though Texas courts base their analysis

of the distinction upon the nature of the injury, Jim Walter

Hones v. Reed, 711 S.W2d 617, 618 (Tex. 1986), and the conduct

of the defendant, Spoljaric v. Percival Tours, 708 S.wW2d 432,

434 (Tex. 1986), the state courts have not given us plain
gui dance. The Texas rule that where a party enters into a
contract with no intention of performng, that m srepresentation

may give rise to a tort action, see Cim Truck & Tractor Co. V.

Navistar Int'l Transp. Corp., 823 S.W2d 591, 597 (Tex. 1992),

does not tell us how to address clains that may turn out to be

fraud in perfornmance. !

to all those which originate on the high seas, and are of
admiralty or maritine jurisdiction; and lastly, to all those in
mhhph tge State tribunals cannot be supposed to be inpartial and
unbi ased.

Iggl)Federalist No. 80, at 475 (Al exander Hamilton) (dinton Rossiter ed.,

1% pyring the proceedi ngs addressing the notion for attorneys' fees, even
Parker & Parsley stressed the conplexity and difficulty of the case.

1 W note that the Texas Suprenme Court did not decide Crim Truck unti
January 22, 1992, well after the trial in the instant case had ended.
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Second, as the defendants noted in their notion to strike
the second anended conplaint, Parker & Parsley was proposing a
measure of market value that seens non-standard, at best. Under
Texas | aw, the usual neasure of danmages is the difference in the

reasonable cash mnmarket value of an oil well, as equi pped,
imedi ately before and immediately after"” the danaging event.

Atex Pipe & Supply v. Sesco Prod. Co., 736 S.W2d 914, 917 (Tex.

App. )) Tyler 1987, wit denied).

Parker & Parsley's nethodology, as put forward by its
expert, was a nethod of cal cul ati on based upon a different set of
dat es. Al though we note that where the normal nethod of
cal cul ating danages would result in an unjust outcone, a court

may vary the nethod, B.A Mrtg. Co. v. MCullough, 590 S W2ad

955, 957 (Tex. Cv. App. )) Fort Wrth 1979, no wit), comty
woul d be better served if the federal court avoided making such
exceptions.

The neasure-of-damages difficulty was to re-occur. As the
district court recognized, the neasure-of-market-value damages
that it ultimately sent to the jury constituted an exception to
the Texas general rule, as it conpared the nmarket value of each
well (as that well would have been if properly serviced) with its
value to a buyer who knew only that it had been inproperly

fractured. *?

12 W express no opinion as to the nerits of the district court's
decisions. Nor do we inply that a court may not make such determ nations of
state |law, when state l|legal issues are é)roperly before it, as such is the
essence of, for exanpl e, diversity jurisdiction rrerely stress that the
interests of comty and federalismare better served when federal courts avoid
unnecessary determ nations of state |aw.
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VII.

After considering and weighing all the factors present in
this case, we thus conclude that the district court, wth the
admrable intention of noving its docket, abused its discretion
in retaining jurisdiction over the state law clains after it had
dismssed the federal RICO clains. Because we find that,
consequently, the court had no jurisdiction, we cannot reach any
of the other issues raised on appeal. The judgnent is VACATED,
and a judgnent of dism ssal is hereby RENDERED.
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