UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-8175

JESUS SALAS, AGUSTI N NEGRETE and BENJAM N MENCHACA
Pl aintiffs-Appellants,
VERSUS
SOUTHWEST TEXAS JUNI OR COLLEGE DI STRI CT, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas

(June 24, 1992)
Bef ore GOLDBERG, DUHE and BARKSDALE, Circuit Judges.
BARKSDALE, Circuit Judge:

At issue in this Voting Rights Act 8§ 2 case is whether the
plaintiff H spanic voters, who constitute a registered voter
majority in the challenged at-large district, have net their burden
of establishing that use of the at-large system as opposed to
single nenber districts, results in their "hav[ing] |ess
opportunity than other nenbers of the [district's] electorate to
participate in the political process and to elect representatives
of their choice". 42 U.S.C. 8 1973(b); Thornburg v. G ngles, 478
US 30, 65 (1986). Because we hold that the district court's
findings, including that white (Anglo) bloc voting is not legally
significant, are not clearly erroneous, we AFFIRM but we do so "on

sonewhat different reasoning than the district court enployed."



Monroe v. Gty of Wodville, 881 F.2d 1327, 1328 (5th Cr. 1989),
nmodi fied on reh'g, 897 F.2d 763 (5th Cr.), cert. denied, __ US.
_ 111 s a. 71 (1990).

The challenged Southwest Texas Junior College District
(District) covers all of Zavala and Uval de counties and nost of
Real County, Texas, an area of roughly 3,400 square m | es. Its
Board has seven nenbers, elected at |arge. They serve six-year
staggered terns and are el ected to nunbered posts.! To be el ect ed,
a candidate nust win a ngjority of the votes cast.

Hi spanics conprise approximately 63% of the 36,000
(approxi mate) population of the three counties from which the
District is drawn, and about 57% of the voting age popul ation.?
And, according to the Texas Secretary of State's July 1990 Voter
Regi stration Statistical Report, 53% of the registered voters in
the three counties in which the District is |ocated have Spani sh
surnanes. Al though there is sone doubt about the accuracy of the

Hi spani ¢ population and voting age population statistics, the

. The District instituted a place systemin 1970. "A nunbered-
post systemrequires a candidate to declare for a particul ar seat
on a governnental body. The candi date then runs only agai nst ot her
candi dates who have declared for that position. The voters then
have one vote for that seat. The system prevents the use of
bullet, or single shot, voting." Canpos v. City of Baytown, 840
F.2d 1240, 1242 n.1 (5th Cr. 1988), cert. denied, 492 U S. 905
(1989).

2 This case was tried in 1990, and the total H spanic popul ation
and voting age population figures are based on the 1980 census.
The district court found, however, that the D strict's total
popul ation has remained relatively stable since 1980.
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parties do not dispute that H spanics constitute a slight majority
of the registered voters in the District.?

Pursuant to the Voting R ghts Act of 1965, as anended, 42
US C 8 1973 et seq., Hi spanic voters filed suit in March 1988
against the District and its trustees. Atwo-day trial was held in
Novenber 1990; and in l|late February 1991, the district court
entered detailed, exacting, and conprehensive findings and
concl usi ons. It found that the plaintiffs had not denonstrated
legally significant white bl oc voting and entered judgnent for the
def endant s.

The district court made the following findings of fact,
undi sputed on appeal, concerning the District's election history
(but, as discussed infra, these findings do not reflect the
el ection of two Hi spanics over incunbents in May 1992):

In the forty-four years of the Board's existence,
there have been only twenty-three persons el ected
to the Board.

The evidence shows that only two Hi spanics],
including M. R tchie,] have ever been elected or
appoi nted to the Board of Trustees.*

For the first twenty-four years of the [District's]
exi stence, all elections for the Board were

uncont est ed.

In the past twelve years, there has been only one

contested election for the Board. There was a
3 The district judge found the evidence to that effect reliable.
4 Plaintiffs dispute that M. Ritchieis Hspanic. He testified

that he considers hinself to be H spanic and has Hi spani c heritage.
Ritchie was defeated by an H spanic candidate in My 1992, as
di scussed infra.



contested election in 1984° and there were el even
contested el ections between 1970 and 1978.°% Thus,
in the history of the [District], there have been
only thirteen contested el ections and in each case
t he i ncunbent won.

In 1974 and 1976, an Anglo chal |l enger ran agai nst
an Anglo incunbent. In both instances, the
i ncunbent won.

In ten instances, Hi spanic candi dates ran agai nst
Angl o i ncunbents. In each case, the i ncunbent won.
In one el ection, an Hi spani c chal |l enger ran agai nst
an H spani c i ncunbent. The Hi spanic i ncunbent won.’

5 Josue Garza testified concerning his wunsuccessful 1984
canpaign for trustee. He opined that the large district size nade
election difficult for candidates running at large. The District
elicited testinony regarding his unsuccessful election history,
including that the only tine he had won office was in an
uncont ested el ecti on.

6 Between 1970 and 1978 the Hispanic party La Raza Unida
exercised political power in the area conprising the District. La
raza neans "the race" or "the people”. The political inpact of La
Raza Unida dimnished after 1978; and by the tinme of the Josue
Garza canpaign in 1984, association with the party was perceived as
a political liability.

! Subsequent to oral argunent, the D strict submtted the
results of the May 1992 el ections for two trustee positions. Those
results would alter several of the district court's factual
findings (including nunber of contested elections, nunber of
Hi spani cs el ected, and success of Hispanic challengers against
Angl o i ncunbents). For each position, a Spanish surnaned
chal | enger defeated an incunbent. At |east one of the incunbents
was Angl o; the other was EE. W Ritchie, whomplaintiffs clained to
be Angl o, see note 4, supra. W sinply note these facts; they do
not affect "our review of the [district] court's conclusions".
Monroe v. City of Wodville, 881 F.2d 1327, 1329 n.2 (5th Gr.
1989), nodified onreh'g, 897 F.2d 763 (5th Cr.), cert. denied,
Uus _, 111 S C. 71 (1990). On the other hand, they do deflate
appel l ants' assertions in their affirmative and reply briefs that
"[t] he proof of the pudding is the fact that no Mexican Anerican
candi dat e has ever been able to defeat an Angl o opponent”, and t hat
"[t]he stark fact is that no Mexican Anerican has ever defeated
[an] Anglo in a contested race".
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There has been only one runoff in the history of the District, in
whi ch the candi date, an Anglo, who won by a plurality in the first
election, carried a majority in the second.

At trial, plaintiffs presented evidence of a strong
correlation between race and voting in the D strict. It is
undi sputed here that cohesion exists anong Hi spanic voters, that
elections are racially polarized, and that Anglos and Hi spanics
engage in bloc voting. Al t hough there was sone testinony that
Angl os and Hispanics coal esce around distinct sets of issues,
there was al so testinony that the Board is not political and that
canpai gns are not issue-driven.

Plaintiffs offered evidence on practical inhibitors to
Hi spani ¢ voting, including the effect of dual registration, "soft"
voting rolls that include residents who have noved,® and the
m grant population within the District. However, it was not
established that these phenonena inpact Hi spanic voters nore
frequently than Anglos.® Although a procedure exists for renoving
the nanmes of persons who have noved from the voting rolls, the

parties dispute its effectiveness.

8 Several wtnesses offered anecdotal testinony concerning
persons listed twce on the rolls (dual registration) or persons
who remain listed despite the fact that they have noved.

o The district court found: "There were no studies or other
credi bl e evidence presented that neasured the conparative rate of
t hese phenonena by ethnic group. ... Although there was anecdot al
evi dence regardi ng persons regi stering and then noving, there were
no studies to confirm or neasure this phenonenon. ... Al t hough
there was testinony that as many as ten percent of the voters on
the registration [rolls] had noved, plaintiffs' w tnesses were able
to identify only about one percent in precincts with which they
were famliar."



The plaintiffs contended in district court that the absence of
mgrant workers wthin the District at election time is a
significant factor in Hi spanic voters' inability to elect their
preferred candi dates. They introduced a report prepared in 1976 --
14 years before trial -- by the Governor's Ofice of Mgrant
Affairs (GOMA), which lists, as of 1976, approximately 8,500
persons as mgrants within the three-county area.® It stated that
mgrants typically |l eave the District in March, April, and May, and
return in Septenber, October, and early Novenber.

The district court questioned the GOVA report's accuracy and
probativeness, noting, for exanple, that it includes in its count
all mgrant famly nenbers, not just persons eligible to vote; the
estimate of 8500 m grants includes those who did any m grant work
inthe five years before 1976 and who may have done such work for
only one day; and, the GOVA report was based on data conpiled from
the 1970 census and predicted a stable m grant popul ation for only
five to ten years -- that is, until 1981-86. Finally, as the
district court noted, plaintiffs presented no evidence on the
percentage of mgrants registered to vote. Accordingly, it is

unclear to what extent the absence of mgrant workers from the

10 The preface to the popul ation figures contains the follow ng
di scl ai ner: "The following estimates should be taken for their
face-value as projected estimates having restricted statistica
testwort hi ness.”

1 There was contradi ctory testinony concerni ng whet her m grant
work was nore prevalent in 1990, the tine of trial, than in the
m d-1970's. Trustee Flores testified that it was |ess preval ent;
former Comm ssioner Cardona, that it was nore. Plaintiffs
i ntroduced no figures fromthe 1990 census concerning the | evel of
m grant population in the District.
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District during an el ecti on neans an absence of Hi spanic regi stered
voters. Plaintiffs' expert admtted: "I don't know that we have
the hard data that says what the political behavior of mgrants
[is] in the studies that we have before us."

The plaintiffs al so contended in district court that, although
Hi spanics represent a mgjority of registered voters in the
District, nore Anglos than Hi spanics actually vote in District
Board el ections. They introduced a study, based on, anong ot hers,
the 1984 and 1986 el ections, which showed that nore Anglo voters
usual ly turned out and that their votes generally constituted the
majority of those cast. The district court had "difficulty draw ng
any conclusions or inferences fronf the study, however, because of
errors it contained. '?

As discussed infra, the district court made findings on
rel evant factors such as no di scrim nation agai nst Hi spani cs by the
District, literacy and other education conparisons, and poverty
| evel conparisons. Inits conclusions of law, it applied Thornburg
v. Gngles, albeit construing it too narrowmy in sone respects, as
al so discussed infra, and held, inter alia, that, "[w here the
protected group constitutes a majority of the registered voters in
an election district, [then: (1)] any Anglo bloc voting that m ght

exist is not legally significant”; and (2) "the use of an at-Ilarge

12 The def endants exam ned sone of the el ections depicted in the
study. As the district court noted, for each election in which
def endants recal cul ated the data, the results had to be nodified to
i ncrease the percentage of votes cast by Hi spanics and to decrease
Angl o vote percentages. Also, the study erred in counting persons
W th common Hi spani ¢ surnanes as Angl o voters.
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systemis not dilutive". 1In so holding, it cited Perea v. Town of
Pecos City, No. P-83-CA-22 (WD. Tex. April 20, 1984) (pre-G ngles:
di scussed in note 14, infra) and "dictum fromCty of Wodville.
It also held that "[t]o the extent that at-large systens are
dilutive, it is because they subnerge mnority groups in a district
dom nated by the majority". In holding against the plaintiffs, the
district court nmade the following "ultimate finding":
Al t hough there is evidence that H spanics have
been underrepresented on the [District] Board, this
Court is hesitant to intervene when those sane
Hi spanics could readily solve this problem by
sinply running candidates and turning out to vote.
Wiile the Court is cognizant of the history of
discrimnation that has occurred in the area, the
evidence presented at trial denonstrated that
Hi spani cs have been able to get elected to offices
in political wunits within the [District] when
significant Anglo support was required. Fi ndi ng
that plaintiffs enjoy the sanme "opportunities [as]
ot her nmenbers of the electorate to participate in
the political process and to elect candi dates of

their choice," this Court enters judgnent for
def endant s.

.

The Hispanic voters contend that their registered voter
majority status in the District does not i nmunize the District from
a 8 2 attack by that mpjority; and that, in ruling on a 8 2 claim
i nvol ving such factors, the district court nmust still consider the
totality of circunstances, as opposed to denying relief solely
because the plaintiffs cannot satisfy the three preconditions
established in Gngles for 8 2 cases challenging nultinmenber

districts.® Mintaining that the district court did not consider

13 As di scussed infra, one of the district court's concl usi ons of
law was that "[t]he failure to establish any of the [three]
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the totality of circunstances, the H spanic voters contend that
this case nust be remanded for that purpose. Concomtantly, they
charge the district court with failing to consider properly the
evidence they presented, including on the question of racially
polarized voting, and assert that its findings of fact were
insufficient under Fed. R G v. P. 52 standards set by this court,
because they were not sufficiently specific and detail ed and fail ed
to state why sone evidence was not consi dered. In short, they
contend that the district court's findings were clearly erroneous
-- the standard of reviewfor 8 2 cases, as discussed in part II.B.
A

W first consider whether plaintiffs, as nenbers of a
regi stered voter mpjority class, are precluded, as a matter of |aw,
frombringing a vote dilution claim W hold that they are not.
Qur decision in Monroe v. Cty of Wodville arguably rendered the
sanme hol di ng. In that nultinmenber district case, this court
focused on plaintiffs constituting a majority of the district's
popul ation and held, in part: "Uninpeachable authority from our
circuit has rejected any per serule that aracial mnority that is
a mgjority in a political subdivision cannot experience vote
dilution.... Such a case is not ... precluded as a matter of |law "
881 F.2d at 1333. Here, however, Hi spanics constitute not only a

si zabl e popul ation majority, but also a registered voter majority.

Thornburg preconditions is fatal to the plaintiffs' case and
precl udes the necessity of considering the Zinrer factors or other
pr oof . Overton v Gty of Austin, 871 F.2d 529, 538 (5th Gr.
1989)."




We nust deci de whether they fail, as a matter of law, in claimng
that an at-large district can illegally dilute their vote in such
a circunstance. This is an issue of first inpression in our
circuit. Needl ess to say, constituting a registered voter

majority is far nore significant in a voting rights case than

sinply being a population majority. This notw thstandi ng, as
di scussed below, a protected group -- even when it 1is the
registered voter mpjority -- may seek relief in a vote dilution

case. Wiether it can obtain relief is, of course, a question of
proof, as discussed in part |1.B.2.

Because this is a case of first inpression, we replow quite
famliar voting rights ground, in order to establish a firm and
sure bedding for laying the "totality of circunstances"” path that
we nust followin order to reach our destination. The path is not
long, but it nust be straight and sure. It travels over, and
t ouches, many obvi ous basic, and quite sensitive, bedrock national
principles and i ssues. Mny of the battles that hel ped clear this
ground were fought |ong ago; others, in the not too distant past.
The nmenory of themis nost painful, but we are equally m ndful of

our limted role as we nake this journey.

14 In Perea v. Town of Pecos City, No. P-83-CA-22 (WD. Tex.
April 20, 1984), decided before Gngles, the court denied a § 2
chal | enge brought by Mexi can Anerican voters, who were a regi stered
voter majority in Reeves County, Texas. Op. at 5, 13. The court
reached its conclusion based on a consideration of the various
Zimer, or Senate Report, factors, now incorporated into the § 2

"totality of the circunstances" analysis, as discussed infra. Id.
at 8-12. It held that the challenge was in part an attenpt to
achi eve proportional representation. |d. at 13.
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In Zinmmer v. MKeithen, 485 F.2d 1297 (5th Gr. 1973) (en
banc), aff'd sub nom East Carroll Parish School Board v. Marshall,
424 U.S. 636 (1976), this court considered whether "an at-Ilarge
schene [could] work a dilution of black voting strength where
bl acks, though constituting a mnority of registered voters,
conprise a majority of the total population of the parish." 485
F.2d at 1300. W held that it could, because "[t]he |egal
st andards announced by the Suprene Court in ... Wiite v. Regester
[, 412 U S 755 (1973)] admt of no distinction on the basis of
size of population alone.” 1d. at 1303.%® Zimer is the above-
referenced "[u]ninpeachable authority from our <circuit
reject[ing] any per se rule that a racial mnority that is a
majority in a political subdivision cannot experience vote
dilution.” Gty of Waodville, 881 F.2d at 1333.

The answer turns, in part, on what kind of "mnority" the
Voting Rights Act protects, a national racial or | anguage mnority,
or a nunerical mnority of voters in the jurisdiction at issue.
The plain text of the statute, as affirned by case | aw, makes cl ear
that the Act is concerned wth protecting the mnority in its
capacity as a national racial or |anguage group.

Section 2 of the Voting Rights Act, 42 U S C 8§ "1973(a)[,]

protects the right to vote of both racial and | anguage mnorities."

15 In White, the Suprene Court had affirnmed a findi ng of Hi spanic
vote dilution in Bexar County, Texas, even though Mexi can- Aneri cans
in that county constituted a population majority. See G aves V.
Barnes, 343 F. Supp. 704, 733 (WD. Tex. 1972) (three judge court),
aff'd in relevant part sub nom Wite v. Regester, 412 U S. 755
(1973).
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Canpos v. City of Baytown, 840 F.2d 1240, 1244 (5th Cr. 1988),
cert. denied, 492 U S. 905 (1989). Likew se, Gngles states that
8§ 2(a) concerns "menber[s] of a protected class of racial and
| anguage mnorities." 478 U.S. at 43. As noted, see also, City of
Wodville, 881 F.2d at 1333. Section 2(a) provides in part:

No voting qualification or prerequisite to voting

or standard, practice, or procedure shall be

i nposed or applied by any State or political

subdi vision in a manner which results in a denia

or abridgenent of the right of any citizen of the

United States to vote on account of race or color,

or in contravention of the guarantees set forth in

section 1973b(f)(2) of this title ...
42 U.S.C. 8§ 1973(a) (1992). Section 1973b(f)(2) protects the
voting rights of "nenber[s] of a |anguage mnority group" from
deni al or abridgnent by the sane neans listed in 8§ 1973(a). The
"class of citizens protected by subsection (a)", 8§ 1973(b), is
t hose persons whose vote is diluted based on their nenbership in a
protected racial or language mnority class, rather than in a
voting group | ess populous inthe district than the white majority.

This distinctionis vividly portrayed inthe Act's |l egislative

history. The Voting R ghts Act was passed in 1965 to effectuate
the guarantees of the Fifteenth Anendnent.'® H R Rep. No. 439,
89th Cong., 1st Sess. (1965) (Rep. No. 439), reprinted in 1965
US CCAN 2437, 2439; Chisomv. Roener, __ US _ , 111 S. O
2354, 2362 (1991). Congress was attenpting to renedy "the

systemati c exclusion of Negroes fromthe polls that characterizes

16 That Amendnent, enacted in 1870, provides: "The right of
citizens of the United States to vote shall not be denied or
abridged by the United States or by any State on account of race,
color, or previous condition of servitude.”" U S. Const. anend. XV.
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certain regions of this Nation." Rep. No. 439, 1965 U S.C.C A N.
2440. |t sought to conbat such discrimnatory devices as literacy
tests and poll taxes. ld., 1965 U S.C. C A N 2443, 2444, 2451.
The Act was ainmed at neasures that dilute the voting strength of
groups because of their race, not their nunerical inferiority.?

In 1975, Congress extended the Voting R ghts Act to cover
jurisdictions where | anguage mnorities reside. S. Rep. No. 295,
94t h Cong., 1st Sess. 8 (1975), reprinted in 1975 U S.C.C A N 774;
see United States v. UWalde Consol. Indep. Sch. Dist., 625 F.2d
547, 550 (5th Cir. 1980), cert. denied, 451 U.S. 1002 (1981). To
"race or color", it added "or in contravention of the guarantees
set forth in section 4(f)(2)" of the Act.*® Chisom __ US |, 111
S. . at 2362 & n.18. The anmendnents' purpose was to renedy
existing voting discrimnation against citizens from non-English
speaki ng environnents. S. Rep. No. 295 at 24, 30-31, 1975
US CCAN at 790, 797.

The Senat e Judi ciary Comm ttee anal ogi zed di scri m nation faced
by | anguage mnorities to what bl acks had experienced in the South

prior to enactnent of the 1965 Act:

17 In a report entitled "Joint Views of 12 Menbers of the
Judiciary Commttee Relating to the Voting Ri ghts Act of 1965",
made a part of S. Rep. No. 162, 89th Cong., 1st Sess. (1965), those
Senators agreed in "recogniz[ing] the necessity to eradicate once
and for all the chronic systemof racial discrimnation which has
for so long excluded so many citizens fromthe el ectorate because
of the color of their skin." 1965 U.S.C.C. A N 2540 (enphasis
added) .

18 As noted, 8 4(f)(2) extends voting rights protections to
"menber[s] of a |anguage mnority group"”.
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Language mnority citizens, |ike blacks throughout
the  Sout h, nmust overconme the effects of
discrimnation as well as efforts to mnimze the
i npact of their political participation. The State
of Texas, for exanple, has a substantial mnority
popul ati on, conpri sed primarily of Mexi can
Americans and bl acks. Evi dence before the
Subcomm ttee docunented that Texas al so has a | ong
hi story of discrimnating agai nst nenbers of both
mnority groups in ways simlar to the nyriad forns
of discrimnation practiced against blacks in the
Sout h.

S. Rep. No. 295 at 25, 1975 U S.CC A N at 791.'® Congress was
concer ned about econom c reprisal and intim dation agai nst | anguage

mnorities, and specifically Mexican Anericans, for exercising the

franchise; "[u]lnderlying many of the abuses", the Judiciary
Commttee stated, "is the econom c dependence of these [|anguage]
mnorities upon the Anglo power structure.” ld. at 26, 1975

US CCAN 792-93.2

In amending the Act in 1975, Congress was concerned about
protecting |anguage mnorities, as it had blacks, as racial or
et hni ¢ groups that had experi enced appreci abl e prior discrimnation

invoting. As an exanple of the existing vote dilution experienced

19 The Comm ttee noted that Mexi can Anericans suffered from many
of the sanme barriers to political participation confronting bl acks.
See S. Rep. No. 295 at 30, 1975 U . S.C.C A N at 796 (" invidious
discrimnation and treatnment in the fields of education

enpl oynent, economcs, health, politics and others.'" (Quoting
Graves v. Barnes, 343 F. Supp. 704, 728 (WD. Tex. 1972), aff'd in
rel evant part sub nom Wite v. Regester, 412 U.S. 755 (1973)); id.
at 35, 1975 U S.C.C. A N at 801 (conparing voting discrimnation
probl ens faced by blacks pre-1965 to those that would justify
requiring preclearance to avoid vote dilution of [|anguage
mnorities).

20 As an exanple, the Commttee nentioned reports that "sone
Mexi can Anericans in Uval de, Texas are afraid their wel fare checks
w Il be reduced because of their political activity." S. Rep. No.

295 at 26, 1975 U .S.C.C A N at 792-93.
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by these groups, the Senate Judiciary Conmttee discussed use of
at-large school districts in Texas:

The at-large structure, wth acconpanying
variations of the majority run-off, nunbered pl ace
system is used extensively anong the 40 | argest
cities in Texas. And, under state statute, the
countl ess school districts in Texas elect at-large
wth an option to adopt the mgjority run-off,
nunber ed pl ace system These structures
effectively deny Mexican Anerican and bl ack voters
in Texas political access Iin terns of
representation.

S. Rep. No. 295 at 27-28, 1975 U S.C.C AN 794; see UWvalde
Consol ., 625 F.2d at 556.

The 1982 anendnments to 8 2, which added subsection b and the
"results" | anguage to subsection a, were adopted in response to the
Suprene Court's plurality holding in Gty of Mobile v. Bol den, 446
U S 55 (1980), and clarify that a results test, rather than an
intent requirenent, would govern in 8 2 vote dilution cases. See
Chisom 111 S. . at 2362-63; G ngles, 478 U. S. at 35, 43-44. The
Act's goal remained what it had been in 1965: to elimnate voting
di scrimnation on the basis of race or ethnicity. S. Rep. No. 417,
97th Cong., 2d Sess. 4 (1982), reprinted in 1982 U S.C C A N 177,
181. In commenting on the [imtations of the Bolden intent test,
the Senate Judiciary Conmttee said:

[I]f an el ectoral system operates today to exclude
blacks or Hispanics from a fair chance to
participate, then the matter of what notives were
inan official's mnd 100 years ago is of the nost
[imted relevance. The standard wunder the
Commttee anendnent is whether mnorities have
equal access to the process of electing their
representatives.

ld. at 36, 1982 U.S.C.C. A N at 214 (enphasis added).
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Li kewi se, case law, including that already discussed, has
enphasi zed that access to the political process, aside from
popul ation statistics, is the criteria by which a court determ nes
illegal or unconstitutional vote dilution. As noted, this court
deci ded in Zi mrer t hat whet her at -1l arge districts
unconstitutionally diluted mnority votes coul d not be decided "on
t he basis of size of population alone." 485 F.2d at 1303.2! Judge
Gol dberg has witten for our court: "[l]t is not population but
access to the political process that determ nes whet her an i nterest
group enjoys the full vigor of its political rights.” Wllace v.
House, 515 F.2d 619, 631 (5th Gr. 1975), vacated nmem, 425 U S
947 (1976). As the three judge court stated in Graves v. Barnes,
343 F. Supp. 704, 733 (WD. Tex. 1972), aff'd in relevant part sub
nom White v. Regester, 412 U. S. 755 (1972), "[the tern] mnority'
has traditionally been used in Cvil R ghts cases to denote a
raci al or social group of people, not a nunerical percentage." A
panel of the Eighth Crcuit, albeit in a vacated opinion, agreed
wth this viewoint in Witfield v. Denocratic Party, 890 F.2d
1423, 1428 (8th Cr. 1989), opinion vacated and district court

judgnent aff'd nmem by an equally divided court, 902 F.2d 15 (8th

Cr. 1990) (en banc), cert. denied, = US _ , 111 S C. 1089
(1991):
21 This court also stated: "[We cannot sanction the view that

mnorities are to be exposed and subject to apportionnment schenes
otherwi se constitutionally infirm because the equal protection
cl ause can be watered down on the basis of population statistics
alone." 485 F.2d at 1304.
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The inquiry J[into whether blacks should be
considered a mnority for 8 2 purposes] does not
stop with bare statistics. Section 2 is not
restricted to nunerical mnorities but is violated
whenever the voting strength of a traditionally
di sadvantaged racial group is diluted. ... W
conclude, as a matter of law, that a nunerical
analysis of the wvoting age population in a
particul ar geographic area does not automatically
precl ude application of section 2 to a chall enged
voting practice used in that area.
See also id. at 1434 (Hanson, J., concurring) ("Congress ... has
mandated that no state voting procedure can be allowed to stand
which “results' in the dilution of the voting strength of a
traditionally disadvantaged racial group in “any state' or
“subdivision' thereof." (Enphasis added.)).??

In G ngles, the question of whether a population majority,
voting age population majority, or registered voter mjority
divested a racial or language mnority ("protected class") of its
protected status was not presented, because in that case, black
voters were "a di stinct popul ation and regi stered-voter mnority in
each challenged district." 478 U S. at 38. The Court assuned in
its discussion that the protected class, while consisting of
"menbers of geographically insular racial and ethnic groups", id.
at 64, was, at the sane tine, the nunerical mnority; |ikew se, the
white, nunerically superior group was the majority. See id. at 48

("the majority, by virtue of its nunerical superiority"). And,

22 But conpare Jeffers v. Cinton, 730 F. Supp. 196, 252 (E. D
Ark. 1989) (three judge court) (Ei sele, J., concurring and
dissenting) ("[Al]s long as there are no legal barriers to
registration or voting, then it is ny view that 50-plus percent
[voting age population] is a "mpjority' and 50-m nus percent
[voting age population] isa mnority'."), aff'dmem, _ US |,
111 S. C. 662 (1991).
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while the Court discussed at several points the subnergence of
mnority voters in a white majority, it is unclear whether it was
di scussing the paradigmof a vote dilution case or the facts of the
particul ar case before it. See, e.g., id. at 46 (discussing
subrmergence of black votes in a white majority); id. at 51 (to
establish white bloc voting, "the mnority group denonstrates that
subnmergence in a white nultinmenber district inpedes its ability to
elect its chosen representatives"); id. at 68 ("vote dilution
t hrough subnergence in a white majority").

As stated, just as this court has rejected a per se rul e that
popul ation majority groups cannot experience vote dilution through
use of an at-large system we hold that a protected class that is
al so a registered voter majority is not foreclosed, as a matter of
law, fromraising a vote dilution claim First, the Voting R ghts
Act protects racial and | anguage mnorities; it does not focus on
the vote dilution a group experiences nerely because it is the
nunmerical mnority. Second, the sanme reasons counseling that
popul ation majorities may experience vote dilution suggest that the
sanme may occur where the protected class is a voting age popul ati on
majority, or even a registered voter majority. M nority groups
(protected cl asses) do not | ose the protection of the Voting Ri ghts
Act when they are no |longer population or registered voter
mnorities in a political subdivision; the Act is directed at their
status as a national racial or [|anguage mnority. It is
concei vabl e that an election structure could dilute a registered

voter majority's vote or that | owturnout, anong a group registered

- 18 -



in high percentages, could result from a Voting R ghts Act
violation. Cbviously, plaintiffs nust prove it. And, third, the
Suprene Court has instructed that,

in evaluating a statutory claim of vote dilution

through districting, the trial court is to consider

the “totality of the circunstances' and to

deternm ne, based “upon a searching practica

evaluation of the "past and present reality,"”

whet her the political process is equally open to

mnority voters. ""This determnation is

pecul i arly dependent upon the facts of each case"
Gngles, 478 U. S. at 79 (quoting S. Rep. No. 417, supra, at 30 and
Rogers v. Lodge, 458 U. S. 613, 621 (1982)) (enphasis added). See
also Westwego Citizens for Better CGov't v. Cty of Wstwego
(Westwego 111), 946 F.2d 1109, 1120 (5th G r. 1991).

The Court's instruction to enploy a case-by-case approach
counsel s against a per serule that a protected class, that is also
a registered voter mmjority, cannot experience vote dilution
t hrough use of an at-large district. As noted, this conclusion is
consistent with our court's statenent in Gty of Wodville that

[a]s de jure restrictions on the right to vote
mercifully recede further into the historical past,
we shoul d expect it to be increasingly difficult to
assenble a Zimer-type voting rights case agai nst
an at-large electoral district where a mnority-
maj ority popul ation exists. Such a case is not,
however, precluded as a nmatter of |aw.
881 F.2d at 1333.
B

To hold that plaintiffs, even though a registered voter
majority, may bring a vote dilution claimonly begins our inquiry.
As stated in 8 2(b), in order to establish a § 2(a) violation,
plaintiffs nust show "that the political processes leading to
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nom nation or election ... are not equally open to participation by
menbers of [the protected class] in that its nenbers have |ess
opportunity than other nenbers of the electorate to participate in
the political process and to elect representatives of their
choice." 42 U.S.C. 8§ 1973(b). Section 2(b) provides in full:

A violation of subsection (a) of this section
is established if, based on the totality of
circunstances, it is shown that the political
processes | eading to nom nation or election in the
State or political subdivision are not equal ly open
to participation by nenbers of a class of citizens
protected by subsection (a) of this section in that
its nmenbers have less opportunity than other
menbers of the electorate to participate in the
political process and to elect representatives of
t heir choice. The extent to which nenbers of a
protected class have been elected to office in the
State or political subdivision is one circunstance
whi ch nmay be consi dered: Provided, That nothing in
this section establishes a right to have nenbers of
a protected class elected in nunbers equal to their
proportion in the popul ation.

42 U. S.C. § 1973(b) (underlining added). As discussed infra, in a
mul ti menber or at-large challenge, where the protected class is
al so the registered voter mgjority, the "totality of circunstances"
anal ysi s becones even nore significant. That anal ysis consists of
an application of the earlier referenced Zinmmer, or Senate Report,
factors. They include factors adversely affecting the protected
class's right to participate in the election process, such as:
discrimnation, and its effects in areas such as education, health
and enpl oynent; voting practices or procedures; and prior election
success. G ngles, 478 U S. at 36-37, 44-45; see East Jefferson
Coalition v. Parish of Jefferson, 926 F.2d 487, 491 (5th Cr.

1991). For exanple, in addition to the earlier quoted findings on
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el ectoral success, sone of the totality of circunstances findings
in this case were

While in the past there has been segregation in the
public schools and discrimnation in the area
agai nst Hispanics, the [Dstrict] has never been
segregated and there was no evidence of
di scrim nation agai nst H spanics by the [District].

According to the 1980 Census of Popul ation, 41.6%
of the Hi spanic popul ation of the three county area
over the age of twenty-five were functionally
illiterate or had conpleted | ess than four years of

formal educati on. Angl os, on the other hand,

showed only a 4.1% functional illiteracy rate in
t he sanme age group

Only 20.5% of the Hispanics were graduates of high
school, as opposed to nore than 64% of the Angl os.
Further, 81% of the residents of the [District]
with coll ege degrees were Angl o.

Al nost 37% of the Hi spanic famlies in the three
county area were below the poverty Ilevel as
conpared to only 11% of the Anglo famlies.
Further, just over 50% of the Hi spanic famlies,
but only 16.8% of the Anglo famlies were bel ow
125% of the poverty |evel.

We must now determ ne whether the alleged vote dilution is
attributable to the challenged el ection practice -- use of an at-
large district.? The Suprene Court has instructed that:

Mnority voters who contend that the nultinenber
formof districting violates §8 2, nust prove that
the use of a nultinmenber electoral structure
operates to mnimze or cancel out their ability to
el ect their preferred candi dates.

Wiile many or all of the [totality of
circunstances] factors listed in the Senate Report
may be relevant to a claimof vote dilution through
subnergence in nultinmenber districts, unless there
is a conjunction of the follow ng circunstances,
the use of nmultimenber districts generally will not

23 At-large districts are not per se unlawful. E. g., G ngles,
478 U.S. at 48; Zimrer, 485 F.2d at 1304.
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i npede the ability of mnority voters to elect

representatives of their choi ce. St at ed
succinctly, a bloc voting majority nust usually be
able to defeat candi dates supported by a
politically cohesi ve, geogr aphical |y i nsul ar

mnority group. . These circunstances are
necessary preconditions for nultimenber districts
to operate to inpair mnority voters' ability to
el ect representatives of their choice for the
follow ng reasons. First, the mnority group nust

be able to denonstrate that it is sufficiently
| arge and geographically conpact to constitute a

majority in a single-nmenber district. ... Second,
the mnority group nust be able to showthat it is
politically cohesive. ... Third, the mnority nust
be able to denonstrate that the white mpjority
votes sufficiently as a bloc to enable it -- in the
absence of special circunstances ... -- usually to

defeat the mnority's preferred candi date.
Gngles, 478 U S at 48-51 (citations and footnote omtted,;
underlining added); see also East Jefferson, 926 F.2d at 491. As
di scussed below, a critical question in this case is whether the
plaintiffs nmust prove all three preconditions before the district
court consi ders whet her, in |ight of the "totality of
ci rcunst ances", the challenged practice is dilutive.

We review under the clearly erroneous standard the district
court's findings concerning (1) the three G ngles preconditions,
(2) the factors relevant tothe totality of circunstances anal ysis;
and (3) vote dilution (the ultimate finding). Wstwego IIIl, 946
F.2d at 1118 & n.13. It is well to revisit the holding in G ngles
on the standard of review, part of which was quoted earlier:

W reaffirm our view that the clearly-
erroneous test of Rule 52(a) is the appropriate
standard for appellate review of a finding of vote
dilution. As both anended § 2 and its legislative
hi story make clear, in evaluating a statutory claim
of vote dilution through districting, the tria
court is to consider the "totality of the
circunstances" and to determ ne, based "upon a
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searching practical evaluation of the " past and
present reality,'" whether the political process is
equally open to mnority voters. "“This
determnation is peculiarly dependent upon the
facts of each case,'"” and requires "an intensely
| ocal appraisal of the design and inpact" of the
contested electoral nechanisns. The fact that
anmended 8 2 and its legislative history provide
| egal standards which a court nust apply to the
facts in order to determ ne whether 8§ 2 has been
viol ated does not alter the standard of review As
we explained in Bose [Corp. v. Consuners Union of
US., Inc., 446 U S. 485 (1984)], Rule 52(a) "does
not inhibit an appellate court's power to correct
errors of law, including those that may infect a
so-called mxed finding of law and fact, or a
finding of fact t hat is predicated on a
m sunder standing of the governing rule of [aw"
Thus, the application of the clearly-erroneous
standard to ultimate findings of vote dilution
preserves the Dbenefit of the trial court's

particul ar famliarity wth t he i ndi genous
political reality w thout endangering the rule of
I aw.

478 U.S. at 79 (citations omtted; enphasis added). And, as is
nmore than wel |l established, a finding of fact is clearly erroneous
"only when although there nmay be evidence to support it, the
reviewing court on the entire evidence is left with the definite
and firmconviction that a m stake has been commtted."” Westwego
11, 946 F.2d at 1118.
1

The district court found for plaintiffs on the first two
G ngles preconditions, H spanics could constitute a majority in a
single nenber district and are politically cohesive; and the
District does not contest those findings. Therefore, the only
precondition in issue is the third -- whether white bloc voting
exists that wusually operates to defeat the protected class's
preferred candidate. In considering this precondition, especially
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where the mnority is also a majority under one or nore criteria,
it is well to remenber that "[t]he determ native question for a
Section 2 claim... is not whether whites generally vote as a bl oc,
but rather, whether such bloc votingis legally significant." City
of Whodville, 881 F.2d at 1332 (enphasi s added).

As quoted in full in note 13 supra, the district court
concluded that wunless all three Gngles preconditions were
established, it was not necessary to consider "the Zimer factors
or other proof", citing Overton v. Cty of Austin, 871 F.2d 529,
538 (5th Cir. 1989). In Overton, however, as in other decisions by
this court stating that sane rule, the protected class was not a
popul ation, or other, majority. See, e.g., Westwego IIl, 946 F. 2d
at 1116, 1120; East Jefferson, 926 F.2d at 491. On the other hand,
in Cty of Wodville, this court noted that this third G ngles
precondition may not be the appropriate test for analyzing vote
dilution clains in ajurisdiction with a protected class that is a
popul ation majority. This is because in Gngles, as noted, the
Court was dealing with a case where black voters were a distinct
popul ation mnority and where the evil they conplained of was
subnmergence in a white nultinmenber district. G ngl es di scussed
the third precondition against this factual backdrop:

In establishing this last circunstance [legally
significant white bloc voting], the mnority group
denonstrat es t hat submer gence in a Wwite
mul ti menber district inpedes its ability to el ect
its chosen representatives.

478 U.S. at 51; see also Gty of Wodville, 881 F.2d at 1333

Whet her this third precondition "was intended to address" a vote
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dilution claimwhere the protected class is the mgjority, is, this

court noted, "a matter of speculation anong several possible
interpretations.” 1d.?* This court did not linger |ong over this
guesti on, noting imediately the overriding totality of

ci rcunst ances questi on:
The issue is, however, ultimately irrelevant
because irrespective of [Gngles'] neaning in a
case like this, Zimer's holding clearly was not
abandoned when Congress anended Section 2.
Because we have already concluded that a
[Gngles] vote dilution claimis foreclosed here by
| ack of black political cohesion, and we concl ude
in the follow ng discussion that a Zinrer totality
of circunmstances dilution claimwas not proven by
appellants, we need not opine further on this
puzzling aspect of [G ngles].
|d. at 1333-34 (enphasis added). The Cty of Wodville court had
stated earlier that "[t]he [G ngles] threshold anal ysis does not
replace the totality of circunstances inquiry, the ultinmate
determ nation to be made under Section 2." Id. at 1330 n.4
(enphasi s added).

In any event, for a case of the type presented here, G ngles
of fers guidance on how the third precondition is to be applied.
The Court noted that "[t]he anmbunt of white bloc voting that can
generally "minimze or cancel' [minority] voters' ability to el ect
representatives of their choice ... wll vary from district to

district according to a nunber of factors". 478 U S. at 56. Anong

24 Anot her circuit has used the third G ngles prong to analyze
whet her plaintiffs could nmake out a vote dilution claim where
whites were a registered voter mnority. See Meek v. Metropolitan
Dade County, 908 F.2d 1540, 1547 (11th G r. 1990), cert. denied,
us _, 111 s. . 1108 (1991).
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these factors is "the percentage of registered voters in the
district who are nenbers of the mnority group”. I1d. The Court
concl uded t hat whet her the evidence of racial bloc voting "rises to
the level of Ilegal significance under 8§ 2" wll depend on the
factual circunstances of each case and that, accordingly, "thereis
no sinple doctrinal test for the existence of |legally significant
racial bloc voting." |[|d. at 57-58.

W, as did the Cty of Wodville panel, find the third
precondition difficult to apply in a case such as this. But, |ike
t hat panel, we stay fixed on, and follow, the controlling totality
of circunmstances path and do not tarry long, or wander off, in
pursuit of trying to fashion sone alternative third (white bloc
voting) precondition for instances where the protected class is, in
fact, the mpjority.? It is useful, however, to recall that a court

anal yzes the | egal significance of racial bloc voting in order to

25 For exanple, the Suprene Court established the three
precondi tions for nmounting a nmultinmenber chal | enge because, if the
plaintiffs lacked the potential to elect representatives in a
smal l er, single nenber district, then such alternative, single
menber districts, would not constitute relief, nor would the at-
|arge district be cause of 8§ 2 injury. See, e.g., Gngles, 478
U S at 48-51, 48 n.15, 50 n.16. The District contends that the
at-large structure is to the Hi spanic voters' advantage, asserting
t hat, because they are a voter majority, they can el ect candi dates
of their choice to each and every position on the District's Board.
But, because the H spanic voters are such a majority, and because
of their arguable, if not proven, |ack of electoral success, then
another factor is arguably inhibiting, if not preventing, such
success. Under various conplex theories, it can be contended that
all three G ngles preconditions are applicable when the protected
class is a population, or other, mgjority; under other equally
conplex theories, that the third precondition, concerning usua
ef fectiveness of white bloc voting, is not applicable. But, the
plain command of 8 2, to follow the totality of circunstances,
brings this conplex and intriguing puzzle to a nerciful end; and we
resune our journey on its path.
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answer a nore ultimte question, nanely, "the inpact of the
contested structure or practice on mnority el ectoral opportunities

“on the basis of objective factors. G ngles, 478 U S. at 44.
Concomtantly, it is the plaintiffs' burden, in order to justify
relief, to "prove that the use of a nmulti nenber el ectoral structure
operates to mnimze or cancel out their ability to elect their
preferred candidates.” 1d. at 48.

Underlying these functions of the court and the plaintiffs in
a multinmenber district vote dilution case is an inquiry into
causation -- whether the given electoral practice is responsible
for plaintiffs' inability toelect their preferred representati ves.
Li kewi se, the Suprene Court, in nmeasuring legally significant white
bloc voting, ains at determning whether it is racial voting
patterns, along with other objective factors, rather than sone
ot her set of causes, that explain the | ack of electoral success of
voters within the protected class. Accordingly, in analyzing
l egal ly significant white bloc voting in a case where the protected
class is also a population, registered voter, or other mgjority,
the third G ngles precondition requires an inquiry into the causal
relationship between the challenged practice and the |ack of
el ectoral success by the protected cl ass voters. First, is voting
pol arized along racial lines? Second, given that the protected
class voters are the registered voter majority in the district, is
their inability to elect their preferred representatives caused
primarily by racial bloc voting or, instead, by other circunstances

whi ch the Act does not redress?



Concerning racial polarization in voting, the district court

f ound:

The analysis of the electoral evidence plaintiffs

presented indicates a very high degree of support

by Hispanics for Hi spanic candidates. That is to

say that a Hi spanic candidate running against an

Angl o opponent al ways receives the majority of the

Hi spani c vote.
It did not nmake a finding concerning Anglo bloc voting, but the
District concedes it in its brief here. As noted, the district
court cited Town of Pecos City (pre-Gngles; used totality of
circunstances analysis) and "dictum from Gty of Wodville to
conclude that "[w] here the protected group constitutes a majority
of the registered voters in an election district, any Anglo bl oc
voting that mght exist is not legally significant." (Enphasis
added.) But, as also noted, its subsequent, ultimate finding was
that the true cause for |ack of Hi spanic el ectoral success was not
unequal electoral opportunity, but rather the failure of H spanic
voters to take advantage of that opportunity: "[T]his Court is
hesitant to i ntervene when those sane Hi spani cs could readily sol ve
this problemby sinply runni ng candi dates and turning out to vote."

Accordingly, notwithstanding the district court's absolute

under |l yi ng hol ding, its opinion should not be read to hold that, as
a matter of law, Anglo bloc voting cannot ever be legally
significant whenever the protected class also constitutes a
regi stered voter majority. As discussed, neither of the cases it
cited, Gty of Wodville and Town of Pecos City, so held. And, as
the Suprene Court has instructed, determining the |ega

significance of white bloc voting is a factual inquiry that wll
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vary with the circunstances of each case. Gngles, 478 U.S. at 57-
58.

Al t hough a registered voter majority class faces an obvi ous,
difficult burden in proving that their inability to elect results
fromwhite bloc voting, they are not precluded, as a natter of |aw,
fromseeking to prove such a claim |In deciding such a majority's
claim the district court looks to the totality of circunstances.
In doing so, it need not base its finding on any particul ar Zi mrer
factor or configuration of factors. "No one of the factors is
di spositive; the plaintiffs need not prove a nmgjority of them
other factors may be relevant."” Westwego IIl, 946 F.2d at 1120.
See id. n.16 (listing the factors); Gngles, 478 U S. at 45.
Not wi t hst andi ng sone of its conclusions of | aw, as di scussed above,
we di sagree wth the Hi spanic voters' contention that the district
court failed to properly consider, or make findings on, the
totality of circunstances factors in this case, as di scussed bel ow.
In the alternative, and assum ng arguendo that the district court
did not proceed beyond a conclusion that failure to satisfy the
third Gngles precondition ended the dispute, we hold that the
findings of fact by the district court satisfy the totality of
circunstances test and are, therefore, sufficient to uphold its
j udgnent, as al so denonstrated bel ow

2.

In attenpting to neet this burden of proof under the totality

of circunstances, the protected class -- that is al so sone formof

majority -- may attenpt to prove, for exanple, that its registered

- 29 -



voter majority is illusory, as plaintiffs attenpted here. They
i ntroduced evi dence of "soft" voting rolls that included residents
who had noved away and double listings for the sane voter.
However, as the district court found, plaintiffs failed to provide
credi bl e studi es. Their evidence consisted mainly of anecdotal
testinony in which witnesses only identified a small nunber of
i naccuracies in voter lists per precinct. The plaintiffs also
failed to prove that "soft" voting rolls inplicated H spanics nore
heavily than Anglos. The district court's findings concerning the
voting rolls were not clearly erroneous.

As anot her exanple, plaintiffs mght be able to prove that a
registered voter majority was illusory, because of practical
i npedi ments to voting. In this case, they attenpted to prove that
a significant portion of the H spanic popul ati on was unavail able to
vote on the date of the election, because of mgrant work.
However, the district court did not credit that evidence, because
none was presented that reliably proved (1) the extent of the
mgrant population at the time of the trial;? or (2) what
percentage of mgrant workers are registered voters. Plaintiffs
also failed to prove the inadequacy of absentee voting procedures
to allow mgrant workers absent fromthe District to vote. The
district court's findings that the H spanic registered voter

majority was not illusory are not clearly erroneous.

26 As noted, the plaintiffs relied on the 1976 GOVA study that
projected stable m grant populations only until 1981-86, whereas
the trial was conducted in 1990.
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As anot her exanple, plaintiffs could conceivably prove that,
despite a registered voter majority, |ow turnout at el ections was
the result of prior official discrimnation. E.g., Gaves v.
Barnes, 343 F. Supp. at 733 ("the reason that the voter
participation anong the Mexican-Anericans is so lowis that their
voting patterns were established under precisely the sane sort of
discrimnatory State actions that we have already found both
relevant and condemmatory wth regard to the Dallas Blacks"
(enmphasis inoriginal)). Plaintiffs would face a difficult burden
of proof; but, as this court noted in Westwego Citizens for Better
Gov't v. Gty of Westwego (Westwego |), 872 F.2d 1201, 1212 (5th
Cr. 1989), "Congress and the courts have recognized that
"political participation by minorities tends to be depressed where
mnority group nenbers suffer effects of prior discrimnation".
(Quoting Gngles, 478 U. S. at 69). Here, plaintiffs introduced
evidence of disputed accuracy that, at sonme Board elections,
Hi spani ¢ turnout was roughly seven percentage points bel owthat of
Angl os. 2" However, they offered no evidence directly linking this
low turnout with past official discrimnation. Qobviously, a
protected class is not entitled to 8 2 relief nerely because it
turns out in a lower percentage than whites to vote. Further, the
high incidence of Hi spanic registration in the District is
persuasi ve evidence that H spanic voters are not deterred from

participation in the political process because of the effects of

21 As noted, the district court found the statistics unreliable
because of errors disclosed after appell ees' analysis of the data.
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prior discrimnation, including unenploynent, illiteracy, and | ow
i ncone.

Accordingly, the district court's ultimate finding that the
cause of the Hi spanic voters' |ack of electoral success is failure
to take advant age of political opportunity, rather than a viol ation
of 8 2, is not clearly erroneous. 28

L1,

For the foregoing reasons, the judgnent of the district court

IS

AFF| RVED.
28 Because we affirm we do not reach the | awer disqualification
issue raised by the District (even assumng, in light of its

failure to take a cross-appeal, that we could do so).
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