UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-8080

IN THE MATTER OF: BELL PETROLEUM SERVI CES,

I NC. ,
Debt or .
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY,
Appel | ee,
vVer sus
SEQUA CORPORATI ON AND CHROVALLOY AMERI CAN
CORP. ,
Appel | ant s.

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus

BELL PETROLEUM SERVI CES, | NC., REGAL
| NTERNATI ONAL, I NC. and JOHN R LEI CH,

Def endant s,

SEQUA CORPCRATI ON and CHROVALLOY AMERI CAN
CORP.

Def endant s- Appel | ant s.

Appeals fromthe United States District Court for the
Western District of Texas

Sept enber 28, 1993
Before JOLLY and DUHE, Gircuit Judges, and PARKER, District Judge.

“Chief Judge of the Eastern District of Texas, sitting by
desi gnati on.



E. GRADY JOLLY, G rcuit Judge:

The Environnmental Protection Agency (EPA) seeks to recover its
response costs under the Conprehensive Environnental Response,
Conpensation and Liability Act (CERCLA) because of a discharge of
chrom um waste that contam nated a |ocal water supply. Sequa
Corporation appeals from the inposition of joint and several
liability, challenges the EPA' s decision to provide an alternate
wat er supply system to the area in which the groundwater was
contamnated by the chromum discharge, and contests the
cal culation of prejudgnent interest and the application of the
proceeds of the EPA's settlenment with its co-defendants. e
REVERSE the portion of the judgnent inposing joint and severa
liability, and REMAND for further proceedings. OQur review of the
adm ni strative record has convinced us that the EPA's decision to
provide an alternate water supply was arbitrary and capricious;
accordingly, we REVERSE the portion of the district court's
judgnent allowing the EPA to recover the costs of designing and
constructing that system and REMAND for del eti on of those anounts
and recal cul ati ng prejudgnent interest.!?

I

In 1978, a citizen in the Odessa, Texas area conpl ai ned about

di scol ored drinking water. The Texas Water Conm ssi on conducted an

investigation. It ultimately focused on a chrone-pl ati ng shop that

1Sequa al so appeal ed an award of sanctions against it, but
advi sed us after oral argunent that the matter had been resol ved.



was operated successively from 1971 through 1977 by John Lei gh
Western Pollution Control Corporation (hereinafter referred to as
Bell), and Wbol | ey Tool Division of Chromall oy Aneri can Cor poration
(which later nerged with Sequa), at 4318 Brazos Street, just
outside the city limts of Odessa. The investigation showed that
during the chrone-plating process, finished parts were rinsed, and
the rinse water was punped out of the building onto the ground.

In 1984, the EPA designated a 24-block area north of the
Brazos Street facility as a Superfund site--"Odessa Chromum|."
It authorized a response action pursuant to its authority under
CERCLA 8§ 104, 42 U.S.C. § 9604, and entered into a cooperative
agreenent with the State of Texas. The State was to perform a
remedi al investigation, feasibility study, and renedi al design work
for the site, with the EPA rei nbursing the State for ninety percent
of the costs. The renedial investigation revealed that the Trinity
Aqui fer, the only source of groundwater in the area, contained
el evat ed concentrations of chrom um 2

A "focused" feasibility study (FFS) was undertaken to eval uate
the need to provide an alternative water supply pendi ng conpl etion
of the remaining portion of the feasibility study and

i npl ementation of final renedial action.® The FFS concl uded that

2Chromiumis a "hazardous substance" as defined i n CERCLA. 42
US C 8§ 9601(14).

’The EPA estimated that a final renmedy would be in place in
10-15 vyears. A "remaining portion' feasibility study was
conducted, and the EPA selected a final renedial action in March



the Gty of Odessa's water system should be extended to provide
service in the Odessa Chromum | area. On Septenber 8, 1986, the
EPA Regional Admnistrator issued a Record of Decision (ROD),
finding that city water service should be extended to the site.
Pursuant to the cooperative agreenent, the State, through its
contractor, designed and constructed the system which was
conpleted in 1988.
I

I n Decenber 1988, the EPA filed a CERCLA cost-recovery action
agai nst Bell, Sequa, and John Lei gh, which was consolidated with an
adversary proceeding the EPA had filed against Bell in Bell's
bankruptcy case. The EPA sought to recover direct and indirect
costs it incurred in studying, designing, and constructing the
alternate water supply system

In July 1989, the district court entered a case nanagenent
order providing that the case would be decided in three phases:
Phase I --liability, Phase Il--recoverability of the EPA s response
costs, and Phase I|ll--"responsibility." In Septenber 1989, the
district court granted in part, and denied in part, the EPA's
motion for summary judgnent as to liability. In its nmenorandum
opinion, it stated that the relative culpability of the parties and
the "divisibility of liability" issues would be decided during

Phase Ill1. Although the district court ruled that CERCLA did not

1988. Those activities are not at issue in this appeal.



require the EPA to prove causation, it held an evidentiary hearing
and made al ternative findi ngs and concl usi ons addressi ng causati on,
hol di ng that "Leigh, Bell and Sequa caused the contam nation."* In
March 1990, the district court granted the EPA's notion for
clarification of the Septenber 1989 summary judgnent, hol di ng that

its previous opinion had provided that the defendants were jointly

and severally liable. It also entered a declaratory judgnent as to
the defendants' liability for future response costs.

The Phase |1 proceeding on recoverability of response costs
was handled through cross-notions for sunmary |udgnent. The

district court held that the defendants had not net their burden of
proving that the EPA's decision to inplenent an alternate water

supply was arbitrary and capricious, and held that they were |iable

‘Approximately a nmonth after the district court entered its
findings of fact and conclusions of |aw on causation, our court
decided Ambco Ol Co. v. Borden, Inc., 889 F.2d 664 (5th Cr.

1989) . In Anbco, we noted that, "in cases involving nultiple
sources of contamnation, a plaintiff need not prove a specific
causal |ink between costs incurred and an individual generator's
waste." |d. at 670 n.8. Oher courts have |i kew se concl uded t hat

proof of causation is not required in CERCLA cases. E.g., United
States v. Alcan Alum num Corp. (Al can-PAS), 990 F.2d 711, 721 (2d
Cir. 1993) (the governnent is not required to "showthat a specific
defendant's waste caused incurrence of clean-up costs"); United
States v. Alcan Alum num Corp. (Alcan-Butler), 964 F.2d 252, 266
(3d CGr. 1992) ("the Governnent nust sinply prove that the
def endant' s hazardous substances were deposited at the site from
which there was a release and that the release caused the
i ncurrence of response costs"); United States v. Monsanto Co., 858
F.2d 160, 170 (4th Gr. 1988) (liability is subject only to the
causati on-based affirmati ve defenses set forth in CERCLA § 107(b);
"Congress has, therefore, allocated the burden of disproving
causation to the defendant who profited from the generation and
i nexpensi ve di sposal of hazardous waste.").




for the EPA's direct and indirect response costs, plus prejudgnent
interest fromthe date such costs were incurred.

On March 2, 1990, the EPA sought approval of a proposed
consent decree, inwhichit settledits clains against Bell for all
costs, past and future, for $1, 000, 000. Sequa objected to the
settlenent, contending that Bell was not being required to pay its
fair share. The district court granted Sequa's request for a
hearing on the fairness of the proposed consent decree, and entered
an order providing that a Phase |11 hearing regardi ng apporti onnent
of liability was to be conducted before it ruled on the notion for
entry of the consent decree. |In response to the EPA's notion for
clarification of the scope of the hearing, the court ruled that the
hearing would be imted to determning the relative contributions
of Bell, Sequa, and Leigh to the contam nation. After the Phase
11 hearing in June 1990, Sequa filed a notion for reconsideration
on the issue of joint and several liability. On July 24, the
district court denied that noti on, and approved t he consent decree.
It held that the evidence at the Phase | and Phase IIl1l hearings
denonstrated that there was no nethod of dividing the liability
anong the defendants which would rise to any |evel above nere
specul ation, because each of the proposed apportionnent nethods
i nvol ved a significant assunption factor, inasnuch as records had
been | ost, and because each of the apportionnent nethods differed

significantly. In the alternative, it concluded that, based on



equitable factors, responsibility should be divided as follows:
Bel | --35% Sequa--35% and Lei gh--30%

In Decenmber 1990, the district court entered an order
approvi ng anot her consent decree, pursuant to which the EPA settl ed
its clainms against Leigh for past and future costs--for $100, 000.

In sum the district court held that Sequa is jointly and
severally liable for $1,866,904.19, including the costs of
studyi ng, designing, and constructing the alternate water supply
system In addition, Sequais jointly and severally |iable for al
future costs incurred by the EPA in studying, designing, and
i npl ementing a permanent renedy.?®

11
St atutory Background

CERCLA was enacted in 1980, and anended in 1986 by the
Superfund Anendnents and Reaut horization Act (SARA). Its purpose
is to facilitate the pronpt clean-up of hazardous waste sites.

See, e.q., United States v. R W Meyver, Inc., 889 F.2d 1497, 1500

(6th Gr. 1989). CERCLA § 104, 42 U. S.C. 8 9604, authorizes the
Presi dent (who has del egated nost of his authority under CERCLA to
the EPA) to use Superfund noney to respond to any threatened or
actual rel ease of any hazardous substance that may pose an i nm nent

and substantial public health threat. CERCLA § 107, 42 U S.C. 8§

SAl t hough the costs of final renmedial action are not at issue
in this appeal, we note that the settlenents with Bell and Lei gh
enconpassed those costs.



9607, provides for the recovery of response costs fromall persons
responsible for the rel ease of a hazardous substance. Response
actions include both "renmedial" and "renoval" actions. Renoval
actions generally are inmmedi ate or interi mresponses, and renedi al

actions generally are permanent responses. See VMoluntary

Purchasing, Inc. v. Reilly, 889 F.2d 1380, 1382 n.4 (5th Grr.

1989) .

The National Contingency Plan ("NCP'), 40 C.F.R Part 300,
promul gated by the EPA as nmandated by CERCLA § 105, 42 U S. C 8§
9605, guides federal and state response activities. The NCP
identifies nmethods for investigating the environnmental and health
problenms resulting from a release or threatened release and
criteria for determining the appropriate extent of response

activities. See Daigle v. Shell Gl Co., 972 F.2d 1527, 1533 n. 4

(10th Cr. 1992); United States v. R W Meyer, Inc., 889 F. 2d at

1500.
|V
Joint and Several Liability
Since CERCLA' s enactnent, the federal courts have struggled to
resol ve the conplicated, often confusing, questions posed by the
concept of joint and several liability, and its application under
a statute whose provisions are silent wwth respect to the scope of

liability, but whose legislative history is clear that common | aw



principles of joint and several liability may affect liability.®
The issue is one of first inpression in this Crcuit.
A

Commpn Law. The Restatenment of Torts

Al t hough joint and several liability is commonly inposed in
CERCLA cases,’ it is not mandatory in all such cases. United
States v. Monsanto Co., 858 F.2d at 171. | nst ead, Congress

intended that the federal courts determ ne the scope of liability

in CERCLA cases wunder traditional and evolving comobn |aw

For a discussion of the legislative history regarding the
del etion of joint and several liability provisions fromthe statute
prior to its enactnent, see United States v. Chem Dyne Corp., 572
F. Supp. 802 (S.D. Onio 1983); United States v. A & F Materials
Co. Inc., 578 F. Supp. 1249 (S.D. I1Il. 1984); and Col orado v.
Asarco, Inc., 608 F. Supp. 1484 (D. Col. 1985).

'Many of the cases in which joint and several liability has
been inposed involve hazardous waste sites at which nunerous
subst ances have been conm ngl ed. See, e.9., United States v.

Stringfellow, 661 F. Supp. 1053, 10609 (C.D. Cal. 1987); United
States v. South Carolina Recycling & Disposal, Inc., 653 F. Supp.
984, 994 (D.S.C. 1986), aff'd in part & vacated in part, United
States v. Monsanto Co., 858 F.2d 160 (4th Cr. 1988); United States
v. Otati & Goss, Inc., 630 F. Supp. 1361, 1396 (D.N.H 1985). 1In
such cases, determ ning the contribution of each cause to a single
harmw ||l often require a very conpl ex assessnent of the relative
toxicity, mgratory potential, and synergistic capacity of the
hazar dous wastes at issue. See Minsanto, 858 F.2d at 172 & n. 26.
Under such circunstances, it is hardly surprising that defendants
have had difficulty in neeting their burden of proving that
apportionnent is feasible. See ONeil v. Picillo, 883 F.2d 176
178-79 (1st Cr. 1989) ("The practical effect of placing the burden
on def endants has been that responsi ble parties rarely escape joint
and several liability, courts regularly finding that where wastes
of wvarying (and wunknown) degrees of toxicity and mgratory
potential commngle, it sinply is inpossible to determne the
anount of environnental harmcaused by each party."), cert. denied,
493 U.S. 1071 (1990).




principles, guided by the Restatenent (Second) of Torts. Al can-

Butler, 964 F.2d at 268; O Neil v. Picillo, 883 F.2d at 178; Allied

Corp. v. Acne Solvents Reclaimng, Inc., 691 F. Supp. 1100, 1116

(N.D. 1'l'l. 1988); Chem Dyne, 572 F. Supp. at 810.

Section 433 of the Restatenent provides that:

(1) Danmmges for harm are to be apportioned
anmong two or nore causes where

(a) there are distinct harns, or

(b) there is a reasonable basis for
determ ning the contribution of each cause to
a single harm

(2) Damages for any other harm cannot be
apportioned anbng two or nobre causes.

Rest at enent ( Second) of Torts, § 433A

The nature of the harm is the key factor in determning
whet her apportionnent is appropriate. D stinct harns--e.g., where
two def endants i ndependently shoot the plaintiff at the sane tine,
one wounding himin the arm and the other wounding him in the
|l eg--are regarded as separate injuries. Al t hough sone of the

el emrents of damages (such as | ost wages or pain and suffering) may

be difficult to apportion, "it is still possible, as a |ogical
reasonable, and practical matter, ... to nake a rough estinate
which wll fairly apportion such subsidiary el enents of damages."”

ld., comment b on subsection (1).

The Restatenent al so di scusses "successive" harns, such as

when "two defendants, independently operating the sanme plant,

pollute a streamover successive periods of tinme." 1d., comment c

-10-



on subsection (1). Apportionnment is appropriate, because "it is
clear that each has caused a separate anount of harm limted in
time, and that neither has any responsibility for the harm caused
by the other." |[|d.

The final situation discussed by the Restatenent in which

apportionnent is available involves a single harm that is
"divisible"--perhaps the nost difficult type of harm to
conceptual i ze. Such harm "while not so clearly marked out as
severable into distinct parts, [is] still capable of division upon
a reasonable and rational basis, and of fair apportionnment anong
the causes responsible.... Were such apportionnent can be nade
W thout injustice to any of the parties, the court nmay require it

to be made." |d., comment d on subsection (1). Two exanples of

such harmare described in the cooment. The first is where cattle
owned by two or nore persons trespass upon the plaintiff's | and and
destroy his crops. Al t hough "the aggregate harm is a |ost
crop, ... it may neverthel ess be apportioned anong the owners of

the cattle, on the basis of the nunber owned by each, and the

reasonable assunption that the respective harm done is
proportionate to that nunber." |d. The second exanple invol ves
pollution of a stream by two or nore factories. There, "the

interference with the plaintiff's use of the water nmay be treated

as divisible in terns of degree, and nay be apportioned anong the

-11-



owners of the factories, on the basis of evidence of the respective
guantities of pollution discharged into the stream" 1d.?8
Apportionnent is inappropriate for other kinds of harm which,

"by their very nature, are normally incapable of any I ogical,

reasonabl e, or practical division." ld., conment on subsection
(2). Exanples of such harm are death, a single wound, the
destruction of a house by fire, or the sinking of a barge. "Were

two or nore causes conbine to produce such a single result,
i ncapabl e of division on any | ogical or reasonabl e basis, and each
is asubstantial factor in bringing about the harm the courts have
refused to nake an arbitrary apportionnent for its own sake, and
each of the causes is charged wth responsibility for the entire
harm" |d.

Apportionnent is also inappropriate in what the Restatenent

describes as "exceptional" cases, "in which injustice to the

plaintiff may result.” ld., comment h on subsection (1). For

exanpl e, "one of two tortfeasors [may be] so hopel essly insol vent
that the plaintiff will never be able to collect fromhi mthe share
of the damages allocated to him" |d. Were the court deens it

unjust to require the innocent plaintiff to bear the risk of one of

8The Restatenent points out that apportionnent also is
appropriate where part of the harmis the result of an innocent
cause, 1d., comment e on subsection (1), or where the plaintiff is
responsible for a portion of the harm ld., comment f on
subsection (1).

-12-



the tortfeasors' insolvency, it nmay refuse to apportion damages in
such a case. 1d.

In sum the nature of the harmis the determning factor with
respect to whether apportionnent is appropriate. Utimately, the
deci sion whether to inpose joint and several liability turns on
whet her there is a reasonable and just nethod for determning the
anount of harm that was caused by each defendant (or, in sone
cases, by an innocent cause or by the fault of the plaintiff). The
gquestion whether the harm to the plaintiff 1is capable of
apportionnent anong two or nobre causes is a question of [|aw

Restatenent (Second) of Torts, 8§ 434(1)(b). Once it has been

determ ned that the harmis capabl e of being apportioned anong the
various causes of it, the actual apportionnment of damages is a
question of fact. 1d., 8§ 434(2)(b) & comment d.

Section 433B of the Restatenent sets forth the burdens of

pr oof . As a general rule, the plaintiff nust prove that the
defendant's tortious conduct caused the harm |d., 8§ 433B(1). As
we have al ready noted, however, this rule does not apply in CERCLA
cases. See note 4, supra. Nevertheless, subsection (2) of 8§ 433B,
which sets forth the burdens of proof wth respect to
apportionnent, does apply and provides as foll ows:

Were the tortious conduct of two or nore actors

has conbined to bring about harmto the plaintiff,

and one or nore of the actors seeks to limt his

liability on the ground that the harmis capabl e of

apportionnent anong them the burden of proof as to
t he apportionnment is upon each such actor.

- 13-



As explained in the comment, this rule applies only to "a proved
wrongdoer who has in fact caused harm to the plaintiff.” 1d.,
comment d on subsection (2). Thus, the rule stated in subsection
(2) will not permt a defendant to escape liability altogether, but
only tolimt its liability, if it can neet its burden of proving
t he amount of the harmthat it caused. |[If it is unable to do so,
it is liable for the full amount of the harm According to the

Restatenent, the typical case to which this rule applies "is the

pollution of a stream by a nunber of factories which discharge

inpurities intoit." [Id., comment ¢ on subsection (2).

Comment e notes that there is a possibility that the rule
stated in subsection (2) my cause disproportionate harm to
def endants where each of a l|large nunber of them contributes a
relatively small and insignificant part to the total harm For
exanple, "if a hundred factories each contribute a small, but still
uncertain, amount of pollution to a stream to hold each of them
liable for the entire damage because he cannot show t he anount of

his contribution may perhaps be unjust." ld., comment e on

subsection (2). The comment, however, expresses no conclusion wth
respect tothe applicability of thisillustration, noting that such
a case had not arisen

CERCLA is a strict liability statute, one of the purposes of
which is to shift the cost of cleaning up environnmental harmfrom
the taxpayers to the parties who benefited fromthe di sposal of the

wastes that caused the harm See, e.q., Chem Dyne, 572 F. Supp. at

-14-



805-06. "The inproper disposal or release of hazardous substances
i's an enornous and conpl ex probl emof national magnitude invol ving
uniquely federal interests."” 1d. at 808. Oten, liability is
i nposed upon entities for conduct predating the enactnent of
CERCLA, and even for conduct that was not illegal, unethical, or
inmmoral at the tine it occurred. W recognize the inportance of
keeping these facts in mnd when attenpting to develop a uniform
federal common | aw for CERCLA cases. W al so recognize, however,
that CERCLA, as a strict liability statute that will not listen to

pl eas of "no fault,"” can be terribly unfair in certain instances in
whi ch parties nmay be required to pay huge anobunts for danages to
which their acts did not contribute. Congress recogni zed such
possibilities and left it to the courts to fashion sone rul es that
will, in appropriate instances, aneliorate this harshness.
Accordi ngly, Congress has suggested, and we agree, that common-| aw

principles of tort liability set forth in the Restatenent provide

sound gui dance. In applying those principles to this CERCLA case,
we think that it will be helpful to examne briefly sone of the
rel evant CERCLA juri sprudence.
B
The Juri sprudence
The first published case to address the scope of liability

under CERCLA is United States v. Chem Dyne Corp., 572 F. Supp. 802

(S.D. Chio 1983), which was cited approvingly in the legislative
history of the SARA anendnents to CERCLA In that case, 24

-15-



defendants, who allegedly generated or transported hazardous
substances located at ChemDyne's treatnent facility, sought "an
early determnation” that they were not jointly and severally
liable for the EPA's response costs. |d. at 804. After exam ning
the statute and its |legislative history, the court concluded that
provi sions for joint and several liability were del eted from CERCLA
"in order to avoid its wuniversal application to inappropriate

ci rcunst ances. " Id. at 810. It relied on the Restatenent for

gui dance in applying federal common law. 1d.
The court described the nature of the "fairly conpl ex factual
determ nation” involved in deciding whether the defendants were

jointly and severally liable as foll ows:

The ChemDyne facility contains a variety of
hazar dous wast e from 289 generators or
transporters, consisting of about 608, 000 pounds of
material. Sonme of the wastes have comm ngl ed but
the identities of the sources of these wastes
remai n unascert ai ned. The fact of the m xing of
the wastes raises an issue as to the divisibility
of the harm Further, a dispute exists over which
of the wastes have contam nated the ground water,
the degree of their mgration and conconitant
health hazard. Finally, the volune of waste of a
particul ar generator is not an accurate predictor
of the risk associated with the waste because the
toxicity or magratory potential of a particular
hazar dous substance generally varies independently
with the volune of the waste

ld. at 811. The court concluded that the defendants had not net
their burden of denonstrating the divisibility of the harmand the
degree to which each was responsible, and denied their notion for

summary judgnent. 1d.

-16-



United States v. Otati & Goss, Inc., 630 F. Supp. 1361

(D.N.H 1988), was a cost recovery action against operators and
former operators of drum reconditioning businesses, property
owners, and generators of wastes contained in the druns that were
sent to the site for reconditioning. The evidence showed that
chem cal substances |eaked or spilled from druns and were m xed
t oget her. Al t hough the generators satisfied their burden of
provi ng approxi mately how many druns each brought to the site, the
court nevertheless inposed joint and several l|iability, because
"the exact anmpunt or quantity of deleterious chemcals or other
noxi ous matter [could not] be pinpointed for as to each defendant|[,
and] [t]he resulting proportionate harmto surface and groundwat er
[ could not] be proportioned with any degree of accuracy as to each
i ndi vi dual defendant." 1d. at 1396.

Asimlar situation existedin ONeil v. Picillo, 883 F.2d 176

(1st Cir. 1989). The site at issue there was a Rhode Island pig
farm that had been used as a waste disposal site. The site was
descri bed as having "nmassive trenches and pits filled with free-
flowing, nulti-colored, pungent liquid wastes' and thousands of
“dented and corroded drums containing a veritable potpourri of
toxic fluids.'" 1d. at 177. The defendants argued that it was
possi bl e to apportion the renoval costs, because there was evi dence
of the total nunber of barrels excavated during each phase of the
cl ean-up, the nunber of barrels in each phase attributable to them

and the cost of each phase. 1d. at 181. There was testinony that,

-17-



of the approximtely 10,000 barrels excavated, only 300-400 could
be attributable to a particular defendant. 1d. at 182. The court
concl uded that because nost of the waste could not be identified,
and the defendants had the burden of accounting for the
uncertainty, the inposition of joint and several liability was
appropriate.®

On the other hand, the Third GCrcuit reversed a sunmary

judgnent in favor of the EPA, and remanded the case for further

factual devel opnent on the scope of liability, in United States v.

Alcan Alum num Corp. (Alcan-Butler), 964 F.2d 252, 255 (3d Gr.

1992). This case involved the Butler Tunnel Site, a network of
approximately five square mles of underground m nes, tunnels,
caverns, pools, and waterways, drained by the Butler Tunnel into
t he Susquehanna River in Pennsylvania. During the 1970s, mllions
of gallons of liquid wastes containing hazardous substances were
di sposed of through a borehole that led directly into the mne
wor Ki ngs. In 1985, 100,000 gallons of contam nated water were
rel eased fromthe site into the river.

The governnent filed a cost-recovery action against 20

defendants; all but Alcan settled. The district court granted

°The court noted that, even if there had been evidence of the
nunber of barrels attributable to each defendant, nore would be
required to denonstrate that the renoval costs were capable of
apportionnent, because the cost of renoving barrels varied
dependi ng upon their contents. Furthernore, the costs of renoving
contam nated soil, in which the wastes had conm ngled, "would
necessarily be arbitrary.” [d. at 183 n.11

-18-



summary j udgnent for the governnent, hol ding that Al can was jointly
and severally liable for the response costs. The Third Crcuit
held that the "intensely factual nature of the “divisibility'
i ssue" highlighted the district court's error in granting sunmmary
j udgnent w thout conducting a hearing. 1d. at 269. It renmanded
the case in order to give Alcan the opportunity to limt or avoid
liability by attenpting to prove its personal contribution to the
harm to the Susquehanna River. Thus, under the Third Grcuit's
approach, Al can could escape liability altogether if it could prove
that its "emulsion did not or could not, when m xed wth other
hazardous wastes, contribute to the release and the resultant
response costs." 1d. at 270.

The Third Crcuit noted that the analysis involved in
apportioning several liability is simlar to that involved in
apportioni ng damages anong jointly and severally |iabl e defendants
in an action for contribution, because both focus on what harmwas
caused by the defendant. 1d. at 270 n.29. However, it stated that
the issue of joint and several liability should be resolved at the
initial liability stage, rather than at the contribution stage.?°
It noted that drastic consequences could result fromdel ayi ng t hat

determ nation, because "a defendant could easily be strong-arned

°Because contribution is only available anong jointly and
severally liable tortfeasors, the inposition of several liability
for all defendants woul d obviate the necessity for a contribution
phase. See, e.q., Environnental Transportation Systens, Inc. V.
Ensco, Inc., 969 F.2d 503, 508 (7th Cr. 1992).
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into settling where ot her defendants have settled in order to avoid
being held liable for the remai nder of the response costs." 1d.
It also noted that contribution would not be available from
settling defendants, pursuant to CERCLA § 113(f)(2).% 1d.

The Second Circuit essentially adopted the Third Crcuit's
approach to joint and several liability in another case involving

Al can, United States v. Alcan Al um num Corp. (Al can-PAS), 990 F. 2d

711 (2d Gr. 1993). That case involved a waste disposal and
treatnment center operated during the 1970s by Pol |l uti on Abat enent
Services (PAS). Alcan used PAS for the disposal or treatnent of
4.6 mllion gallons of oil enulsion. The governnent brought a

cost-recovery action against 83 defendants. As in Al can-Butler

all of the defendants except Al can settled. The Second CGrcuit
reversed a summary judgnent in favor of the governnent, stating
that "Alcan should have the opportunity to show that the harm
caused at PAS was capable of reasonable apportionnent." 1d. at
722. It held that Alcan was entitled to "present evi dence rel evant
to establishing divisibility of harm such as, proof disclosingthe
relative toxicity, mgratory potential, degree of mgration, and
synergi stic capacities of the hazardous substances at the site."

Id.

1That section provides that "[a] person who has resolved its
liability to the United States in an admnistrative or judicially
approved settl enent shall not be liable for clains for contribution
regarding matters addressed in the settlenent."” 42 U.S.C. 8§
9613(f) (2).
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The court stated that Alcan could escape liability if it could
prove that its oil enulsion, when mxed with other hazardous
wastes, did not contribute to the release and resulting clean-up
costs. It acknow edged that "causation is being brought back into
the case--through the backdoor, after being denied entry at the
frontdoor--at the apportionnent stage." [|d. However, it pointed
out that causation was "reintroduced only to permt a defendant to
escape paynent where its pollutants did not contribute nore than
background contam nation and al so cannot concentrate."” 1d.

Wth respect to the timng of the joint and several liability
inquiry, the Second Circuit stated that it preferred the Third
Circuit's "commopn sense approach.” 1d. It ultimtely concl uded,
however, that "the choice as to when to address divisibility and
apportionnment are questions best left to the sound discretion of
the trial court in the handling of an individual case." [d. at
723.

A "noderate" approach to joint and several liability was

adopted in United States v. A& F Materials Co., Inc., 578 F. Supp.

1249 (S.D. Ill1. 1984). That case involved a di sposal site at which
over 7,000,000 gallons of waste were deposited. The court

concluded that a rigid application of the Restatenent approach to

joint and several liability was inappropriate. Under the

Rest at enent approach, a defendant who could not prove its

contribution to the harm would be jointly and severally |iable.

The court thought that such a result would be inconsistent with
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congressional intent, because Congress was "concerned about the
issue of fairness, and joint and several liability is extrenely
harsh and unfair if it is inposed on a defendant who contri buted
only a small anobunt of waste to a site.” 1d. at 1256.

The court concluded that six factors delineated in an
unsuccessful anmendnent to CERCLA proposed by Representative (now

Vice President) Gore could be used to "soften" the nodern common

| aw approach to joint and several liability in appropriate
ci rcunst ances. Under this "noderate" approach, a court has the
power to inpose joint and several liability upon a defendant who

cannot prove its contribution to an injury, but it also has the
di scretion to apportion danages in such a situation according to
the "Gore factors":

(i) the ability of the parties to denonstrate
that their contribution to a discharge[,] release
or di sposal of a hazardous waste can be
di sti ngui shed;

(ii) the amount of the hazardous waste
i nvol ved,;

(ii1) the degree of toxicity of the hazardous
wast e invol ved,

(iv) the degree of involvenent by the parties
in the generation, transportation, treatnent,
storage, or disposal of the hazardous waste;

(v) the degree of care exercised by the
parties wth respect to the hazardous waste
concerned, taking into account the characteristics
of such hazardous waste; and

(vi) the degree of cooperation by the parties
wth Federal, State, or |local officials to prevent
any harmto the public health or the environnent.

ld. at 1256. The court stated that its noderate approach woul d

pronote fairness by allow ng courts to be sensitive to the inherent
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unfairness of inposing joint and several liability on mnor
contributors, and to make rational distinctions based on such
factors as the anpbunt and toxicity of a particular defendant's
contribution to a waste site. 1d. at 1257.

In Allied Corp. v. Acne Solvents Reclaimng, Inc., 691 F.

Supp. 1100 (N.D. IIl. 1988), a private cost recovery action in
whi ch the governnent was not a party, the court adopted the A & F
noderate approach to joint and several liability. However, it
expressed no opinion on the propriety of that approach in cost
recovery actions involving the governnent as plaintiff. Id. at
1118 & n. 12.

The A & F noderate approach, to the extent it is inconsistent
wth the Chem Dyne approach to joint and several liability, was

rejected in United States v. South Carolina Recycling and Di sposal,

Inc., 653 F. Supp. 984 (D.S.C. 1986), aff'd in part and vacated in

part, United States v. Monsanto Co., 858 F.2d 160 (4th Cr. 1988).

That case involved a site at which there were "thousands of
corroded, |eaking druns ... not segregated by source or waste type.
Unknown, inconpatible materials comm ngled to cause fires, funes,
and explosions."” 653 F. Supp. at 994. The district court
concluded that the harm was indivisible, because all of the
substances at the site contributed synergistically, and it was
i npossi ble to ascertain the degree or relative contribution of each
subst ance. Id. The court rejected volune as a basis for

apportionnent, finding that it "is not an accurate predictor of the
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ri sk associated with the waste because the toxicity or mgratory
potential of a particular hazardous substance generally varies
i ndependently of the volune.” [d. at 995 (quoting Chem Dyne, 572
F. Supp. at 811). The court concluded that "[s]uch arbitrary or
theoretical neans of cost apportionnment do not dimnish the
indivisibility of the wunderlying harm and are matters nore
appropriately considered in an action for contribution between
responsi ble parties after plaintiff has been nade whole." 1d.

On appeal, the Fourth Grcuit affirmed the i nposition of joint
and several liability. 858 F.2d at 173. It noted that the
gener ator defendants had presented no evidence of a relationship
bet ween the vol une of waste, the rel ease of hazardous substances,
and the harmat the site. Because the substances had conm ngl ed,
apportionnment was i npossible "w thout sone evidence di scl osing the
i ndividual and interactive qualities of the substances deposited
t here." Id. at 172. Because "[c]ommpn sense counsels that a
mllion gallons of certain substances could be m xed together
W t hout significant consequences, whereas a few pints of others
inproperly mxed could result in disastrous consequences," the
court concluded that evidence of the relative toxicity, mgratory
potential, and synergistic capacity of the various substances was
both rel evant and necessary. 1d. at 172 & n.26. The court noted,
however, that wunder other circunstances, volune could be a

reasonabl e basis for apportioning liability, in a situation in
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whi ch i ndependent factors had no substantial effect on the harmto
the environnent. 1d. at 172 & n. 27.

The Fourth G rcuit apparently agreed with the district court's
rejection of the A & F noderate approach, stating that, while
equitable factors are relevant in an action for contribution,
"[t]hey are not pertinent to the question of joint and severa
liability, which focuses principally on the divisibility anpong
responsi ble parties of the harmto the environnent." 858 F.2d at
171 n. 22. QG her courts have simlarly concluded that equitable
factors, such as those listed in the Gore anendnent, have no pl ace
in making the decision whether to inpose joint and several
liability, but are appropriate in an action for contribution anong

jointly and severally |iable defendants. See Alcan-Butler, 964

F.2d at 270 n. 29 ("the contribution proceeding is an equitabl e one
in which a court is permtted to allocate response costs based on
factors it deens appropriate, whereas the court is not vested with

such discretioninthe divisibility determnation"); United States

v. Western Processing Co., Inc., 734 F. Supp. 930, 938 (WD. Wash.

1990) ("defendants may ... bring contribution actions for ultimte
all ocation of danmages anong the responsible parties where it is
entirely appropriate to utilize the Gore Factors to determ ne the

burden each party must bear"); United States v. Stringfellow 661

F. Supp. at 1060 ("the Court's discretion in apportioning danages
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anong the defendants during the contribution phase does not
[a] ffect the defendants' liability").1?

To summarize, our review of the jurisprudence leads us to
conclude that there are three distinct, although closely-rel ated,
approaches to the issue of joint and several liability. The first
is the "Chem Dyne approach,” which relies al nost exclusively on the

principles of the Restatenent (Second) of Torts. Under that

approach, a defendant who seeks to avoid the inposition of joint
and several liability is required to prove the anmount of harmit
caused.

The second approach, the "Al can approach," is adopted by the
Second and Third Crcuits. Al though that approach also relies on

the Restatenent, it recognizes that, under the unique statutory

liability scheme of CERCLA, the plaintiff's common | aw burden of

provi ng causation has been elimnated. Under the Restatenent, the

plaintiff nust first prove that the defendant's conduct was a
substantial factor in causing the harm the defendant may |imt its
liability by proving its contribution to the harm [In contrast,
the Al can approach suggests that a defendant may escape liability

altogether if it can prove that its waste, even when mxed with

2Qur court has also held that the Gore factors are rel evant
i n apportioning damages in an action for contribution. Anbco v.
Borden, 1Inc., 889 F.2d at 672-73. See also Environnental
Transportation Systens, Inc. v. Ensco, Inc., 969 F.2d at 507-09;
United States v. R W Myer, Inc., 932 F.2d 568, 571 (6th Gr.
1991); O Neil v. Picillo, 883 F.2d at 179.
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ot her wastes at the site, did not cause the incurrence of response
costs.

The third approach is the "noderate" approach taken in A& F
Under that approach, the court applies the principles of the

Restatenent in determ ning whether there is a reasonabl e basis for

apportionnent. If there is not, the court may inpose joint and
several liability; the court, however, retains the discretion to
refuse to inpose joint and several liability where such a result

woul d be inequitable.

Al t hough these approaches are not entirely uniform certain
basic principles enmerge. First, joint and several liability is not
mandat ed under CERCLA; Congress intended that the federal courts
inpose joint and several liability only in appropriate cases,
appl ying common-| aw principles. Second, all of the cases rely on

the Restatenent in resolving the issues of joint and several

liability. The major differences anbng the cases concern the
timng of the resolution of the divisibility question, whether
equi tabl e factors shoul d be consi dered, and whet her a def endant can
avoid liability for all, or only sone portion, of the danmages.
Third, even where comm ngl ed wastes of unknown toxicity, mgratory
potential, and synergistic effect are present, defendants are
allowed an opportunity to attenpt to prove that there is a
reasonabl e basi s for apportionnment (although they rarely succeed);
where such factors are not present, volunme may be a reasonabl e

means of apportioning liability.
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Wth respect to the timng of the "divisibility" inquiry, we
believe that an early resolution is preferable. W agree with the
Second Circuit, however, that this is a matter best left to the
sound discretion of the district court. W also agree with the
majority view that equitable factors, such as those listed in the
Gore anendnent, are nore appropriately considered in actions for
contribution anong jointly and severally liable parties, than in
making the initial determ nation of whether to inpose joint and

several liability.®® W therefore conclude that the Chem Dyne

Bl'n adopting the majority view, we do not intend to i nply that
concerns for fairness and avoiding injustice should never be
considered in deciding whether joint and several liability is
appropriate. Inthis respect, we note that the |l egislative history
of the SARA anendnents to CERCLA, which created an express
statutory right of contribution, cites the A & F decision for the
proposition that the Gore factors nmay be considered in determ ning
whet her to grant apportionnment in an action for contribution; see
H R Rep. No. 253, 98th Cong., 2d Sess., pt. 3, at 19 (1985), 1986
US CCAN 2835, thelegislative history also cites Chem Dyne for
the proposition that the party seeki ng apporti onnent has the burden

of establishing that it should be granted. Both of those
deci sions, however, deal with apportionnent in ternms of whether
joint and several liability should be i nposed, rather than in terns
of contribution anong jointly and severally Iliable parties.

Consi dering CERCLA's "wel | -deserved notoriety for vaguel y-drafted
provisions and an indefinite, if not contradictory, |egislative
history,”" we do not view these citations as a basis for courts to
determ ne joint and several liability based on those factors. See
Anoco, 889 F.2d at 667.

As discussed in the Restatenent comments, there may be
exceptional cases in which it would be unjust to inpose severa
liability, such as when one of the defendants is so hopel essly
i nsol vent that the plaintiff wll be unable to recover any damages
fromit. W believe, however, that consideration of such factors
W Il rarely be appropriate or necessary i n CERCLA cases, especially

when the plaintiff is the governnent. Under CERCLA' s strict
liability schene, the deck of legal cards is heavily stacked in
favor of the governnent. The legislative history shows that

because Congress was concerned about the potential harshness or
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approach is an appropriate framework for resol ving i ssues of joint
and several liability in CERCLA cases. Al t hough we express no
opinion with respect to the Al can approach, because it is not
necessary with respect to the issues we are faced with in this

case, we nevertheless recognize that the Restatenent principles

must be adapt ed, where necessary, to i nplenent congressi onal intent
Wth respect to liability under the unique statutory schene of

CERCLA.

unfairness to defendants, it refused to adopt nmandatory joint and
several liability in order to give courts the ability to aneliorate
such results in appropriate cases. W do not consider the
financial condition of Leigh or Bell to be relevant to the deci sion
in this case. The EPA entered into its settlenents wth those
defendants with full awareness of Sequa's opposition to the
settlenents, as well as to the inposition of joint and severa
liability.

4The di ssent's proposal for an "equitable divisibility" phase
is indeed creative. Notw thstanding our respect for so fertile a
m nd, we do not believe that the plain |anguage of CERCLA w |
support the application of such equitable factors in determ ning
liability. Under CERCLA, a defendant has contribution rights only
agai nst ot her defendants who have not resolved their liability in
an admnistrative or judicially approved settlenent. CERCLA 8§
113(f), 42 U S. C. 8§ 9613(f). No provision of CERCLA grants a
defendant a right to hold the EPA liable for elimnating its
contribution rights by entering into consent decrees wth other
jointly and severally I|iable defendants. In sum CERCLA sinply
does not contenplate a proceeding in which a jointly and several ly
I'iable, non-settling defendant can force the EPA to bear the costs
resulting fromsettlenents that, although judicially approved, are
| ater thought, for equitable reasons, to be unfair or otherw se
i nadequate. Because the EPA settled with Bell and Lei gh (pursuant
to judicially-approved consent decrees which are not before us on
appeal ), there can be no action for contribution. W cannot agree
that the EPA "bargained” for the risk that its consent decrees with
Bell and Lei gh would be underm ned in such a nmanner.
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C
Application of Joint & Several Liability

We now turn to consider the application of these traditional
and evol ving common | aw principles of joint and several liability
to the facts of this case.

First, we conclude that the district court erred in
determning that there is no reasonable basis for apportionnent.
We reject the EPA's assertion that the clearly erroneous standard
of review applies to these findings of the district court.

According to the Restatenent, "the questi on whether the harmto t he

plaintiff is capable of apportionnment anong two or nbre causes is

a question of law. " Restatenent (Second) of Torts, § 434.

In the district court, the EPA contended that there was no
reasonabl e basi s for apportionnment, because the harmto the Trinity
Aqui fer was a single harm and a that single harmis the equival ent
of an indivisible harm thus mandating the i nposition of joint and
several liability. Apparently now recognizing the | ack of support
for that position,® the EPA on appeal acknow edges that
apportionnent is available, at |east theoretically, when there is
a reasonabl e basis for determning the contribution of each cause
to a single harm It asserts, however, that Sequa failed to neet

its burden of proof on that issue. Sequa responds that the

15The Second and Third Circuits have rejected sinmlar argunents
by the EPA. See, e.qd., Al can-PAS, 990 F.2d at 722 (rejecting the
EPA's contention that "comm ngled" waste is synonynous wth
"indivisible" harm); Al can-Butler, 964 F.2d at 270 n. 29 (sane).
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district court was msled by the EPA's incorrect view of the |aw,
and erroneously required it to prove a certain--as opposed to
reasonabl e--basis for apportionnent.

Essentially, the question whether there is a reasonabl e basis
for apportionnment depends on whether there is sufficient evidence
from which the court can determ ne the anount of harm caused by
each defendant. If the expert testinony and other evidence
establishes a factual basis for making a reasonable estimte that
will fairly apportionliability, joint and several liability should
not be inposed in the absence of exceptional circunstances. The
fact that apportionnent may be difficult, because each defendant's
exact contribution to the harm cannot be proved to an absol ute
certainty, or the fact that it will require weighing the evidence
and making credibility determ nations, are inadequate grounds upon
which to inpose joint and several liability.1®

Qur review of the record convinces us that Sequa net its

burden of proving that, as a matter of law, there is a reasonable

basis for apportionnent. This case is closely anal ogous to the
Restatenent's illustrations in which apportionnent of liability is
appropri ate. For exanple, where cattle owned by two or nore

defendants destroy the plaintiff's crops, the danages are

8OF course, nmmki ng such apportionnent decisions should not be
difficult for any factfinder that has been called on to apportion
fault under conparative negligence statutes. Such decisions are
rarely, if ever, made on the basis of evidence showing to a
certainty the proportion of each party's fault.
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apportioned according to the nunber of cattle owned by each
def endant, based on the reasonabl e assunption that the respective

harm done is proportionate to that nunber. Thus, the Restatenent

suggests that apportionnent is appropriate even though the evi dence
does not establish with certainty the specific amunt of harm
caused by each defendant's cattle, and even though there is a
possibility that only one of the defendant's cattle caused all of
the harm while the other defendant's cattle idly stood by.
Li kewi se, pollution of a stream by two or nore factories nmay be
treated as divisible in terns of degree, and apporti oned anong the
def endants on t he basis of evidence of the respective quantities of
pol l uti on di scharged by each

As is evident from our ©previous discussion of the
jurisprudence, nost CERCLA cost-recovery actions invol ve nunerous,
comm ngl ed hazardous substances wth synergistic effects and
unknown toxicity. In contrast, this case involves only one
hazar dous substance--chrom um-and no synergistic effects. The
chromum entered the groundwater as the result of simlar
operations by three parties who operated at mutually exclusive
times. Here, it is reasonable to assune that the respective harm
done by each of the defendants is proportionate to the vol une of
chrom um cont am nated water each di scharged into the environnent.

Even though it is not possible to determne with absolute
certainty the exact anount of chrom um each defendant i ntroduced

into the groundwater, there is sufficient evidence from which a
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reasonable and rational approxi mation of each defendant's
i ndi vidual contribution to the contam nation can be nade. The
evi dence denonstrates that Leigh owned the real property at the
site from 1967 through 1981, and conducted chrone-plating
activities there in 1971 and 1972. In 1972, Bell purchased the
assets of the shop and |eased the property from Leigh. | t
continued to conduct simlar, but nore extensive, chrone-plating
activities there until md-1976. |In August 1976, Sequa purchased
the assets fromBell, | eased the property fromLei gh, and conducted
simlar chrone-plating activities at the site until late 1977. In
response to the EPA' s notion for sunmary judgnent, Sequa i ntroduced
evi dence regarding chrone flake purchases during each operator's
tenure. It also introduced evidence with respect to the val ue of
the chronme-plating done by each, as well as sunmaries of sales.
G ven the nunber of years that had passed since the activities were
conducted, the records of these activities were not conplete.?
However, there was testinony fromvarious wtnesses regarding the
rinsing and wastewater disposal practices of each defendant, and

t he amount of chrome-plating activity conducted by each. 8

"Sequa' s records prior to 1977 had been destroyed pursuant to
its records-retention policy.

8The evidence is conflicting on sone points, such as the date
Sequa installed a wastewater tank and how many tinmes that tank
over f | owed. O course, such credibility determnations and
resolution of conflicts in the evidence are for the district court.
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During the Phase 11l hearing, Sequa introduced expert
testinony regarding a volunetric approach to apportionnent. The
first expert, Henderson, calculated the total anount of chrom um
that had been introduced into the environnent by Leigh, Bell, and
Sequa, collectively and individually. The second expert, Mooney,
cal cul ated the anount of chrom umthat would have been introduced
into the environnment by each operator on the basis of electrical
usage records.

In addition to rejecting apportionnent because of conpeting
theories, the district court also rejected volune as a basis for
apportionnent, because there was no nethod of dividing the
liability anong the defendants which would rise to any |evel of
fai rness above nere specul ation. It stated that each of the
proposed apportionnment nethods involved significant assunption
factors, because records had been | ost, and because the theories
differed significantly.

The existence of conpeting theories of apportionnent is an
insufficient reason to reject all of those theories. It is true,
as the district court noted, that the records of chrone-plating
activity were inconplete. However, under the facts and
circunstances of this case, and in the light of the other evidence
that is available, that factor may be taken into account in
apportioning Sequa's share of the liability. Finally, the fact
that Sequa's experts relied on certain assunptions in formng their

opinions is not fatal to Sequa's ability to prove that there is a
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reasonabl e basis for apportionnent. Expert opinions frequently
i ncl ude assunptions. If those assunptions are well-founded and
reasonabl e, and not inconsistent wwth the facts as established by
ot her conpetent evidence, they may be sufficiently reliable to
support a conclusion that a reasonable basis for apportionnent
exi sts.®

In sum we conclude that the district court erred in inposing
joint and several liability, because Sequa net its burden of
proving that there is a reasonabl e basis for apportioning liability
anong the defendants on a volunetric basis. W therefore remand

the case to the district court for apportionnent.

The di ssent's assertion that we are advocating a standard of
proof of less than a preponderance of the evidence is incorrect.
Sequa is, of course, required to prove its contribution to the harm
by a preponderance of the evidence. Qur point is that such proof
need not rise to the level of certainty; evidence sufficient to
permt a rough approximation is all that is required under the
Restatenent. Al though the di ssent acknow edges that certainty is
not required, the evidence it would require Sequa to adduce in
order to escape joint and several l|iability rises far above the
| evel necessary to satisfy the preponderance of the evidence
standard. W seriously doubt that any CERCLA def endant woul d ever
be able to satisfy the dissent's rigorous proof requirenents--which
woul d be the equival ent of a mandate of joint and several liability
in all CERCLA cases. Congress clearly had no such intention. 1In
any event, the district court, apparently msled by the EPA's
erroneous argunent that a single harmcannot be apportioned, never
had an opportunity to apply the appropriate | egal principles to the
factual questions of apportionnment. As we have noted, the district
court had already decided that the defendants were jointly and
severally liable |ong before the Phase IIl hearing, at which the
bul k of the evidence regarding divisibility was introduced.
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Vv
Alternate Water Supply System
Sequa also challenges the EPA's decision to provide an

alternate water supply (AW5) as an interim neasure pending the
conpletion of final renedial action. The scope of our review of
the EPA's selection of the AW5 is governed by the 1986 anendnents
to CERCLA, which provide that such review is "limted to the
adm nistrative record.” 42 U . S.C. 8§ 9613(j)(1). W are to uphold
the EPA' s deci sion "unless the objecting party can denonstrate, on
the admnistrative record, that the decision was arbitrary and
capricious or otherwise not in accordance with law." 42 U S.C. 8§
9613(j) (2).

The scope of review under the "arbitrary and

capricious" standard is narrow and a court is not

to substitute its judgnent for that of the agency.

Nevert hel ess, the agency nust exam ne the rel evant

data and articulate a satisfactory expl anation for

its action including a rational connection between

the facts found and the choice nmade.... In

reviewing that explanation, we nust consider

whet her the decision was based on a consideration

of the relevant factors and whether there has been

a clear error of judgnent.

Mbt or Vehi cl e Manufacturers Ass'n v. State Farm Miutual Autonobile

Ins. Co., 463 U.S. 29, 43 (1983) (citations and internal quotation
mar ks omtted).

Sequa chall enges the EPA's decision to provide the AW on a
nunmber of grounds, including that: (1) the admnistrative record
denonstrates that the EPA failed to recogni ze that "substantia

danger to public health or the environnent," as specified in the
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National Contingency Plan, is the standard against which the
decision to inplenent an alternative water supply system nust be
measured; (2) there is no analysis of why the EPA believed the
public health was at risk and required protection at the subject
site; (3) the Safe Drinking Water Act's nmaxi mum contam nant | evel
for chromumis based on a lifetime (70-year) exposure, but the
alternate water supply systemwas nerely a short-term (10-15 year)
response; further, the adm nistrative record contains no di scussi on
of whether chromum presents a danger to humans on the basis of
short-term exposure; and (4) the EPA failed to analyze the
I'i kelihood that the contam nated water woul d be ingested.

The EPA's defense of its decision to inplenment the alternate
wat er supply system is, we think, singularly weak. The EPA
contends primarily that we should defer to its technical expertise.
It argues that the existence of chromum at |evels exceeding the
maxi mum contam nant |evel allowed under the SDWA presunptively
establishes that its response was appropriate. W cannot agree.

Al t hough the arbitrary and capricious standard of review is
very | eni ent on the agency, and we wi Il | not substitute our judgnent
for that of the agency, "[j]Judicial review "nmust be based on
sonething nore than trust and faith in EPA s experience.'"

Anerican Petroleumlinstitute v. E.P. A, 661 F.2d 340, 349 (5th Gr

1981) (quoting Appal achian Power Co. v. Train, 545 F.2d 1351, 1365

(4th Gr. 1976)). Qur determ nati on of whether the EPA s deci sion

was arbitrary and capricious nust be nmade on the basis of the
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rationale relied on by the EPA as contained in the admnistrative
record. We will not accept the EPA' s post-hoc rationalizations in
justification of its decision, nor will we attenpt to supply a
basis for its decision that is not supported by the adm nistrative

record. See State Farm 463 U.S. at 50. 320

After thoroughly reviewwng the admnistrative record, we
conclude that the EPA's decision to furnish the AWs5 was arbitrary
and capricious. In vain we have searched the over 5,000 pages of
adm ni strative record, and found not one shred of evidence that
anyone in the area was actually drinking chrom um contam nated
wat er. Amazingly, the EPA nade no attenpt to | earn whether anyone
was drinking the water, or whether anyone intended to utilize the
AWS5, until after it had made its decision to construct the AWS
One woul d think that surely such informati on was essential in order
to reach an infornmed, rational decision as to whether an AW5 was
necessary, and whether it would reduce any significant threat to
public health. The admnistrative record reveals that the
chrom umcontam nated wells in the area all served comerci al

establi shnents, which the EPA prohibited from connecting to the

AW5. Mbreover, the EPA did not require residents to connect to the

2%For this reason, the dissent's reliance on the EPA's 1986
decision. The sane is true with respect to the August 19, 1987,
Record of Conmunication quoted by the dissent in footnote 6 is
i nappropriate, post-hoc rationalization. The only information
relevant to our determ nation of whether the EPA' s decision was
arbitrary and capricious is the information that the EPA relied on
in making that decision. Events occurring subsequent to the
deci sion cannot be relied upon to support it.
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system and did not prohibit them from using contam nated water
fromtheir wells. Thus, on the basis of the adm ni strative record,
it appears that the AW5 did not even reduce, much less elimnate,
any public health threat. No technical expertise is necessary to
di scern that the EPA' s inplenentation of the AW5 was arbitrary and
capricious, as well as a waste of nobney.?
Vi
Al Costs?

Havi ng determ ned that the EPA' s decision to i npl enent the AWS
was arbitrary and capricious, we nmust now deci de whether the EPA
nevertheless is entitled to recover its costs for designing and
constructing the AWS.

CERCLA 8§ 107 provides for the recovery of the foll ow ng costs:

(A) all costs of renoval or renedial action
incurred by the United States Governnent or a State
or an Indian tribe not inconsistent wth the
nati onal contingency plan;

(B) any other necessary costs incurred by any

ot her person consi stent wth the national
conti ngency pl an;

(C©) dammges for injury to, destruction of, or
| oss of natural resources, including the reasonable

2'The dissent criticizes our performance of what we perceive
to be our proper role of judicial review, because we have not
meekly deferred to EPA's scientific expertise regarding the need
for an alternate water supply system But even the dissent
recogni zes that CERCLA requires the EPA to take neasures that w |
mnimze threats to public health and the environnment. The di ssent
has not expl ai ned how any potential threats to the public health
were mnimzed by the alternate water supply system when the EPA
did not require residents to connect to the new systemand di d not
prohi bit them from using contam nated water fromtheir wells.
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costs of assessing such injury, destruction, or
| oss resulting fromsuch a rel ease; and

(D) the costs of any health assessnent or
health effects study carried out wunder section
9604(i) of this title.
42 U.S.C. 8§ 9607(a)(4) (enphasis added).

Sequa contends that the EPA is authorized to recover only
reasonabl e and necessary costs, relying on the statutory | anguage
as well as federal procurenent | aws and regul ati ons. The EPA t akes
the position that it is entitled to recover all costs--even if

unr easonabl e or unnecessary?--unl ess Sequa proves that such costs

are i nconsistent with the Nati onal Contingency Plan.? The district

20 her courts apparently have agreed with EPA's interpretation
of CERCLA § 107(a)(4)(A. In United States v. Northeastern
Phar maceutical & Chemcal Co., Inc., 810 F.2d 726 (8th Cr. 1986),
the court noted that 8§ 107(a)(4)(A) does not refer to "al
reasonabl e costs" but sinply to "all costs,"” and concluded that
"“all costs' incurred by the governnment that are not inconsistent

with the NCP are conclusively presuned to be reasonable.” [d. 1In
United States v. Hardage, 982 F. 2d 1436 (10th Cr. 1992), the court
li kewi se stated that, "[a]s long as the governnent's choice of
response action is not inconsistent with the NCP, its costs are
presunmed to be reasonabl e and therefore recoverable.” 1d. at 1443.
. United States v. R W Myer, Inc., 889 F.2d at 1504 (enphasis
added) ("to the extent cleanup actions are necessary, ... the

statute contenpl ates that those responsi ble for hazardous waste at
each site nust bear the full cost of cleanup actions").

22A majority of courts have held that, under § 107(a)(4)(A)),
t he def endant has the burden of proving that the governnent's costs
are inconsistent wwth the NCP. E.g., Hardage, 982 F.2d at 1442,
Nort heastern, 810 F.2d at 747; Otati & Goss, 630 F. Supp. at 1395;
United States v. Conservation Chem cal Co., 619 F. Supp. 162, 186
(WD. M. 1985); United States v. Ward, 618 F. Supp. 884, 899

(E.D.N C 1985) . In contrast, under 8§ 107(a) (4)(B),
nongovernnental entities are required to prove that their response
costs are necessary and consistent with the NCP. County Line

| nvestnent Co. v. Tinney, 933 F.2d 1508, 1512 & n.8 (10th Gr.
1991); Northeastern, 810 F.2d at 726. In Al can-PAS, 990 F.2d at
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court held that the EPA could recover all of its response costs, so
long as they were not the product of "gross msconduct” by the
agency.

Al t hough we approve of the district court's attenpt to i npose
sone restraints on the EPA's ability to recover costs fromprivate
parties, we find no statutory basis for its "gross m sconduct"”
limtation. Nevertheless, we are troubled by the inplications of
the EPA's position on this issue. Sequa contends that, under the
EPA' s interpretation, defendants will be |liable even if the EPA
allows a contractor to pay its officers and other enployees
unjustified mllions and allows each of them a Rolls-Royce for
transportation. Interestingly, the EPA did not attenpt to refute
Sequa's assertion, either in its appellate brief or at oral
argunent. Instead, the EPA asserts a policy reason to support its
interpretation:

By refusing to permt defendants to defend agai nst

cost recovery actions by engaging in detailed
attacks on the "reasonabl eness"” of individual

governnent cost itens, Congress provided an
incentive to those defendants to conduct the
necessary response actions thenselves. Wher e

defendants refuse to conduct the appropriate
response actions, CERCLA allows the Governnent to
undertake the response actions it deens necessary
and appropriate w thout being constrained by the
possibility that each line item of the costs of
these actions wll be challenged in cost recovery.

719-20, the Second Circuit stated that the governnent nust
establish that the costs it incurred conformto the NCP, however,
in support of that proposition, it cited B. F. Goodrich Co. V.
Murt ha, 958 F.2d 1192, 1198 (2d G r. 1992), a private cost-recovery
action under 8§ 107(a)(4)(B)

-41-



In addition, the EPA asks us to take confort in the fact that,
through internal agency audits and other forns of self-policing,
costs will be controll ed.

Acceptance of the EPA's position would effectively prohibit
judicial reviewof the EPA's expenditures. In short, we would give
the EPA a blank check in conducting response actions.? W
seriously doubt that Congress intended to give the EPA such
unrestrai ned spending discretion.?® Mor eover, such unbridled
di scretion renoves any restraint upon the conduct of the EPA in

exercising its awesone powers; if the EPA knows there are no

W note that CERCLA requires that renedial (pernmanent)
actions be cost-effective; however, there is no corresponding
requi renent with respect to renoval (interin) actions. 42 U S C
8§ 9621(b). The NCP inplenents this statutory directive by
requiring the EPA to consider cost with respect to renedia
alternatives, and to select a cost-effective renedi al neasure. See
Har dage, 982 F.2d at 1443. The Tenth G rcuit has held that a
contention that an individual cost is excessive or unreasonable
does not denonstrate inconsistency with the NCP; instead, a
def endant "must show that the governnent acted arbitrarily and
capriciously in failing to consider cost, or in selecting a
renmedial alternative that is not cost-effective." 1d.

2°Because chal l enges to EPA' s response actions are not subject
to judicial review outside the context of a cost-recovery or
adm ni strative enforcenent action, the EPA has control over the
timng of judicial review See 42 U S. C. 8§ 9613(h); Voluntary
Purchasing G oups, Inc. v. Reilly, 889 F.2d 1380 (5th Cr. 1989).
Thus, the EPA may conplete a response action, and wait to seek
recovery of its costs after they have already been incurred. |If
EPA' s decision to incur costs is later determ ned by a court to be
arbitrary and capricious, or inconsistent with the NCP, the
Superfund will not be reinbursed for EPA s expenditures. Even if
Congress contenpl ated that all of EPA s decisions would be uphel d,
we would be reluctant to conclude that it gave the EPA the
authority to waste Superfund noney sinply because such funds could
| ater be recovered fromthe pockets of private parties.
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econom c consequences to it, its decisions and conduct are |ikely
to be | ess responsible.

We do not have to decide the question in this case, however,
because the only costs Sequa challenges as unreasonable and
unnecessary are those associated with inplenentation of the
alternate water supply system a decision that we have already
concl uded was arbitrary and capricious. The Tenth Crcuit recently
held that, "[t]o show that the governnent's response action is
inconsistent with the NCP, a defendant nust denonstrate that the
EPA acted arbitrarily and capriciously in choosing a particul ar
response action to respond to a hazardous waste site." Hardage,
982 F.2d at 1442. W find this reasoni ng persuasive, as well as
adequate for resolving the issue before us, and therefore adopt
it.? Because the decision to inplenent an AWs was arbitrary and
capricious, it is inconsistent wwth the NCP. Accordingly, the EPA
is not entitled to recover the costs of designing and constructing
t he AWS

We realize that, as a result of our decision disallow ng the
EPA' s costs for the AW5 those costs will have to be borne by the
Superfund. Although regrettable, this is the inevitable result of
arbitrary and caprici ous EPA deci sionnmaki ng. Wthout know ng, or
even attenpting to |earn, whether the AW5 would serve to protect

the safety and health of anyone, the EPA officiously ignored the

26\\¢ express no opi nion on whether 8§ 107(a)(4)(A) permts the
EPA to recover unreasonabl e, unnecessary, or excessive costs.
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comments of Bell and Sequa, and the results of its own renedia
i nvestigation, and stubbornly proceeded to spend over $300,000 to
furnish a water supply systemthat was not needed, was not all owed
to be used by the comrerci al establishnents whose wells (according
to the admnistrative record) were the only ones with chrom um
contam nation in excess of the SDWA standards, and did very
little--indeed, if anything--to reduce any perceived public health
t hreat posed by the chrom um contam nated groundwater. W can only
assune that the EPA was not concerned about the cost of the AW5,
because it believed that it could recover whatever was spent from
Sequa. Al though the EPA' s powers under CERCLA are indeed broad,
Congress has not provided that private parties nust pay for the
consequences of arbitrary and caprici ous agency action.
VI
Settlenent Credit

CERCLA 8 113(f)(2), 42 U S.C. 8§ 9612(f)(2), provides that a
settl enment by one defendant "reduces the potential liability to the
others by the anobunt of the settlenent." Bell and Leigh settled
with the EPA for a conbined total of $1.1 mllion. Sequa contends
that the district court (1) inproperly refused to credit that
anount against the total recovery obtained by the governnent; and
(2) erred in allocating the Bell settlenment proceeds, $1, 000, 000,
first to amounts for which Bell was severally liable (litigation

costs incurred by the EPA in the Bell bankruptcy adversary
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proceedi ng before suit was filed against Sequa), and then toward
costs for which Bell and Sequa were jointly and severally |iable.

Because 8 113(f)(2) logically can be applied only to reduce a
defendant's joint and several liability, which we have decided is
i nappropriate in this case, we need not address this issue.

VI
Prej udgnment | nterest

CERCLA 8§ 107(a)(4) provides for the recovery of prejudgnent
interest, which "shall accrue from the later of (i) the date
paynment of a specified anmount is demanded in witing, or (ii) the
date of the expenditure concerned.” 42 U S.C. § 9607(a)(4). The
district court awarded prejudgnent interest calculated from the
date of expenditures.

Sequa contends that the statute requires a witten demand for
a specified anount of response costs before any prejudgnent
interest may be awarded. The EPA does not contest Sequa's
assertion that a witten demand is required, but contends that the
notices sent to Sequa, advising it generally that the United States
considered it to be potentially liable for response costs,
satisfied that requirenent. The EPA further contends that the 1986
ROD to install the alternate water supply system put Sequa on
notice of the potential cost of that decision. Finally, the EPA
asserts that the conplaint constitutes the necessary witten

demand.
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The statute plainly requires a witten demand for specified
response costs as a prerequisite to an award of prejudgnent
interest. Neither the notices informng Sequa that generally the
EPA would look to it for potential reinbursenent "at sonme future
time," nor the ROD satisfy that requirenent. Al t hough the
conpl ai nt does not specify an exact anount, we conclude that it
constitutes a sufficient witten demand for paynent. W therefore
hold that, with respect to costs incurred before the conplaint was
filed, prejudgnment interest should be assessed fromthe date the
conplaint was filed. Wth respect to costs, if any, incurred after
the conplaint was filed, prejudgnent interest should be assessed on
those costs fromthe date of the expenditures.

| X

The judgnent of the district court is REVERSED i nsofar as it
i nposes joint and several liability and allows recovery of the
costs of designing and constructing the AW5, the portion of the
j udgnent awar di ng prejudgnent interest is VACATED, and the case is
REMANDED f or further proceedings consistent with this opinion.

REVERSED i n part, VACATED in part, and REMANDED.

***************

Parker, District Judge,
dissenting in part:

concurring in part and

| concur in the majority's thorough and reasoned approach to

the difficult questions addressed in Parts IV (A) and IV (B) of its

*************** Chi ef Judge of the Eastern District of Texas,
sitting by designation.
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opi ni on. | concur also in the majority's holding regarding the
prejudgnent interest issue. However, | nust dissent in substanti al
part fromthe majority opinion, for the follow ng reasons.
I
Joint and Several Liability

| cannot agree with the mpjority's holding on the joint and
several liability/quantitative apportionnent issue in this case.
| do agree that the determ nati on of whether the type harminvol ved
inthis case is capabl e of quantitative apportionnent is a question
of law. And the majority is correct that the single chrom um harm
suffered by the Trinity Aquifer is the sort theoretically capable
of apportionnent. However, while Sequa net its |egal burden of
establishing that the type harm involved 1is capable of
apportionnent, it failed to neet its factual burden relative to
apportionnent. | f proof exists by which the fact-finder could
determ ne, on a reasonable basis, the extent of environnental
injury attributable to a party, then certainly that party is
entitled to escape the heavy hand of joint and several liability
and to have its liability restricted to its actual, quantitative
contributionto the single harm The majority correctly places the
burden of proof on the party seeking such a finding, to produce
credible evidence to neet its burden. But the majority confuses
the distinction between the |egal burden that the single harm at
i ssue caused is of a type capabl e of apportionnent, and the factual

burden of proving the anmount of harmattributable to a particular
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party. See majority opinion at _ ("Qur review of the record
convi nces us that Sequa net its burden of proving that, as a matter
of law, there is a reasonable basis for apportionnent." This case
is closely analogous to the Restatenent's illustrations in which
apportionnent of liability is appropriate.").

The gist of the mgjority opinion is this legal fallacy:
because the evidence is clear that Sequa did not cause 100% of the
harm to the aquifer, Sequa nust be entitled to a finding by the
district court apportioning the anount of harmattributable to it
under the Restatenent (Second) of Torts, § 433. W are not to
approach our analytical task fromthat end. The mgjority's "rule
of thunmb" m scasts the role of the district court and eviscerates
the very concept of joint and several liability.

| agree with the mpjority that certainty is not required.
What is required is proof by a preponderance of the evidence. The
majority properly enbraces the applicability of the Restatenent
(Second) of Torts to this case, but then seeks to divorce itself
fromthe applicabl e preponderance of the evidence standard of proof
Sso as to mandate that the district court "pick a nunber”

apportioning liability.
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Civil cases are decided by a preponderance of the evidence
because such proof affords a reasonable basis for decision. I n

other words, while certainty of proof is not required in civi

cases, probability is. Evidence by "fifty-one percent,” or to the

extent of "nore likely than not," is deened sufficiently reliable

for resolution of civil disputes. But proof by less than this
anount is unacceptably specul ative; and anmpunts to nere
possibility, not probability. Dean WIlliamProsser saidit well in

his influential treatise:

On the issue of the fact of causation, . . . [the one
bearing the burden of proof by a preponderance of the
evidence] nust introduce evidence which affords a
reasonable basis for the conclusion that it is nore
likely than not that [the causation exists]. A nere
possibility of such causation is not enough;[ ] and when
the matter remains one of pure speculation or
conjecture,[ ] or the probabilities are at best evenly
bal anced,[ ] it becones the duty of the court to direct
a verdict for the defendant. Were the conclusion is not
one within the comobn know edge of |aynen, expert
testinony may provide a sufficient basis for it, [ ] but
in the absence of such testinony it may not be drawn.!?

| f proof by a preponderance of the evidence is to be abandoned in
CERCLA apportionnment cases, the district court is at |least entitled

to gui dance regarding the | evel of possibilities that is

L WIlliam L. Prosser, THE HANDBOKX OF THE LAw oF Torts (2nd ed
1955), § 42 (Causation and Joint Torts), at 222 (citations omtted)
(enphasi s added).
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acceptable. WII 10% do? 20% 30%?
The majority quotes the Restatenent's 8§ 433:

(1) Damages for harmare to be apportioned anong two or
nore causes where

(a) there are distinct harns, or

(b) there is a reasonable basis for determ ning the
contribution of each cause to a single harm

(2) Damages for any other harm cannot be apportioned
anong two or nobre causes.

The majority proceeds to quote comment d on subsection (1) of this
Section, to the effect that a single harm that is conceptually
divisible, "while not so clearly nmarked out as severable into
distinct parts, [is] still capable of division upon a reasonable
and rational basis, and of fair apportionnent anong the causes
responsible . . . . Were such apportionnent can be made w t hout
injustice to any of the parties, the court may require it to be
made." The majority di scusses two exanples of such harmgiven in
this comment: the first being where cattle owed by two or nore
persons trespass upon another's | and and destroy the other's crops;

and the second involving the pollution of a streamby two or nore

2 The majority, in a footnoted dissent to ny dissent, asserts
that it has adhered to the preponderance of the evidence standard.

To the contrary, the majority has not done so. Also in its
"majority dissent,” the mjority calls the standard | have
articulated a "rigorous" one, "far above the |evel necessary to
satisfy the preponderance of the evidence standard.”" The second

part of this "majority dissent" assertion is also just not so. The
first part of it (about it being "rigorous") is so only to the
extent the majority finds the fundanental civil case standard of
preponderance of the evidence too "rigorous" to be applied in this
case.
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factories. But in both of these exanples, as the Restatenent's
coment explains, a reasonable, factual basis for division nust
exist in order for the court to actually draw the possible
apportionnent. In the cattle exanple, the comment explains that,
al though "the aggregate harm is a lost crop, . . . it my
nevert hel ess be apporti oned anong the owners of the cattle, on the
basis of the nunber owned by each, and the reasonabl e assunption
that the respective harmdone is proportionate to that nunber." In
the stream pol | uti on exanple, the cooment makes it plain that "the
interference with the plaintiff's use of the water nmay be treated
as divisible in terns of degree, and nay be apportioned anong the
owners of the factories, on the basis of evidence of the respective
quantities of pollution discharged into the stream"” If the

Rest at enment (Second) of Tort's term "reasonable basis,"” as used in
the majority opinion, nmeans sonet hing other than preponderance of
the evidence, the majority should at |east say so, and why.

"As other courts have noted, apportionnent itself is an
intensely factual determnation.” United States v. Al can Al um num
Corp., 990 F.2d 711, 722 (2nd Cr. 1993) (citing e.g., United
States v. Chem Dyne Corp., 572 F. Supp. 802, 811 (S.D. Chio 1983)).
The exanple used by the majority is a good one. |f cows bel ongi ng
to Farners A and B damage another's crop, that is the type harm
that as a matter of |law is capable of apportionnent. However, to

evade joint and several liability, Farmer A or B nust neet the

burden of proving that apportionnent is reasonable on sone basis,
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such as the nunber of cows in the field belonging to each farner or
the anmount of tinme each farner's cows were in the field. Pr oof
that each farnmer had sonme unknown nunber of cows in the field, or
t hat an establi shed nunber of cows bel onging to each farnmer were in
the field for sone unknown period of tine, is not enough -- because
under such circunstances the fact-finder is left to speculate on
t he question of the anobunt of harmreasonably attributable to each
farmer's cows.

In this case an experienced and careful district judge heard
and revi ewed the quantitative apportionnent testinony and exhibits
in this case, and it possessed opportunities to assess their
convi nci ngness far superior to those of this (appellate) court.
The district court found Sequa failed to neet its quantitative
apportionnent burden of proof by a preponderance of the credible
evidence. That finding is reviewable at the Court of Appeals only
on the basis of whether it was clearly erroneous. The district
court's finding was not clearly erroneous.

The district court afforded Sequa its full apportionnment due
-- the opportunity to avoid joint and several liability by neeting
its burden of proof through the presentation of credible evidence
persuading the district court that the anount of harm caused by
Sequa can be apportioned to a level of knowedge that is
sufficiently reliable (i.e., by a preponderance of the evidence).
Sequa sinply failed to neet its burden. The nmajority opinion

notw thstanding, there is no reason to believe Sequa's appellate
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claim that the district court applied the wong standard for
apportionnent (i.e., a standard of certainty, as opposed to the
appropriate standard, of a reasonabl e basis). Rather, the district
court's analysis, in the record, denonstrates that court's clear
understanding of and application of the appropriate reasonable
basis standard for apportionnent questions |like the one it faced.
See e.g., District Court Order of May 9, 1990 (enphasi s added here)
("this Court is of the opinion the chrom umcontam nation found in
the ground waters below the Odessa | Site is not divisible. The
evidence at both the Phase | and Phase |1l hearings clearly
denonstrated there is no nethod of dividing the liability anong the
Def endants which would rise to any level of fairness above nere
speculation. * * * Having heard the evidence adduced at trial of
Phase 111, this Court is of the opinion none of the [defendants’
proffered nethods of actual quantitative apportionnent] offer
viable nmethods for dividing liability anmong John Leigh, Bell or
Sequa. ").

The majority remands the case to the district court for a
finding apportioning liability on a volunetric basis. Such was,
however, precisely the purpose of Phase IIl of the trial. |n Phase
1l of the trial, the district court heard approxi mately 400 pages
of testinmony from 19 wtnesses, 3 of whom were experts. The
district court reviewed over 150 exhibits: 80 new exhibits were

admtted during Phase IlIl of the trial; and the district court
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allowed for the nore than 70 exhibits fromPhase | to al so be used
during Phase I1I1.

A review of the record reveals that Sequa attenpted to clinb
t he preponderance hill by focusing on several potential nethods of
achieving a reasonable basis for quantitative apportionnent of
liability on a volunetric basis.

Under one proffered nethod of such apportionnment by a Sequa
expert, the expert assuned that Sequa's electrical usage for
pl ati ng operations was 30%of its total electrical usage, while, in
contrast, he attributed to both Bell and Lei gh a pl ating percentage
of 50% of their respective total electrical usages. But the bases
for this expert's electrical percentage assunptions were
effectively refuted by other evidence in the case.

Sal es records served as the springboard for another proffered
met hod of apportionnent. The sales record approach suffered
fatally from Sequa's ability to produce only scattered invoi ces.

An attenpt was then nade to conpare the defendants' expense
records. However, the only expense records for Sequa denonstrated
that it purchased 3, 500 pounds of chromc acid flake within a three
month period in 1977. Sequa's other records were destroyed. Any
attenpt to extrapolate fromthe three nonth period in 1977 woul d
have been at best specul ative.

A Sequa expert also assuned that Sequa had no waste di sposa
after the installation of a catch tank. The credibility of this

assunption was fatally eroded by contrary evidence -- of
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substantial overflows, spills of plating solution, leaks in the
pl ati ng tanks, and plating solution dunped by Sequa.

| ndeed, the only evidence the district court could view wth
any confort was evidence of relative tines of facility ownership
and the periods of plating activity by the defendants. Yet, the
apportionnent inport of even this evidence was reduced to nere
specul ation when attenpts were nade to prove the actual |evel, or
quantity, of plating activity conducted during the known peri ods of
time. In the |anguage of the majority's cited exanple of cows in
the field: the defendants evidenced what periods of tinme each
farmer had cows in the field, but failed to denobnstrate to any
degree above specul ation how many cows each farnmer had in the
field.

This case is a sinple one by CERCLA standards. But it is
nonet hel ess quite typical of CERCLA-apportionnent cases: years
after the pollution at issue, it is very difficult for a defendant
to prove by a preponderance of the evidence even its rough share of
responsibility for the single harm caused by pollution. This is
why the equitable (contribution) phase of CERCLA response cost
proceedings is so inportant -- as Congress expressly recognized in
the 1986 anendnents to CERCLA (SARA). See H. R No. 99-253(1), 99th
Cong., 2d Sess. 79, reprintedin 1986 U.S.C. C A N 2835, 2861 ( SARA
"confirnms" federal right of contribution under CERCLA); see also
United States v. Al can Alum num Corp., 990 F.2d 711, 724 (2nd G r

1993) ("In [SARA] courts are granted inplicit authority, using
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appropriate equitable factors, to 'allocate response costs anobng
liable parties.'") (enphasis added) (quoting O Neil v. Picillo, 883
F.2d 176, 179 (1st Cr. 1989)). Sequa's evidence will not inprove
upon remand. There is no nore apportionnent evidence avail abl e.
Unless the district court's view of the evidence on remand is
sonehow "enl i ghtened" by the majority's view of the evidence, the
district court will have to apply a standard of proof of |ess than
a preponderance of the evidence in order to reach a decision in
conformty with the apportionnent result mandated by the majority.

Actually, the district court did attenpt to "apportion” the
defendants' liability on a basis other than a reasonable, anount
of contribution basis -- by making alternative findings on a purely
equi tabl e basis taking into account the facts that: Bell occupied
the site for the | ongest period of tinme; Sequa gai ned access to the
site with know edge that chrom um contam nati on was a problem and
measures to correct the contam nation were necessary; and Leigh
accrued the least financial gain fromthe chrone plating venture,
but cooperated with the governnent in the governnent's efforts to
di scover the sources of the contam nation. The district court
apportioned the defendants' equitable responsibility for costs at
35% each to Bell and Sequa, and 30%to Leigh. See District Court
Order of May 9, 1990 ("this Court is of the opinion the liability
of the parties for contamnation of the Chromum | Site is
indivisible other than by equitable neans. ook oox In the

alternative [to accepting the proposed Partial Consent Decree
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attacked by Sequa on quantitative apportionnent and equitabl e cost
allocation grounds], this Court is of the opinion the
responsibility for costs should be divided roughly equally anong
the parties wwth Bell and Sequa shoul deri ng 35% of the burden each
and john [sic] Leigh shouldering 30% The reasons for such
division are purely equitable, as Bell occupied the Site for the
| ongest period of tine and Sequa gained access to the Site with
know edge that chrom umcontam nati on was a probl emand neasures to
correct the contam nation were necessary." John Lei gh accrued the
| east financial gain from his chromumplating venture and has
cooperated at every juncture wth the Governnment in the
governnent's efforts to discover the sources behind the chrone
contam nation.").

The adoption of the Chem Dyne approach in Part IV (B) of the
maj ority opinion precludes such equitable apportionnent except as
part of a contribution claim proceeding. | agree with the
majority's enbrace of the Chem Dyne approach. But | think we
shoul d address the inpact of the Leigh and Bell consent decrees
upon Sequa's SARA- bestowed contribution rights -- in light of the
alternative, equitabledivisibility determ nations al ready rendered
by the district court after its "Phase I11" hearing on the issue of

the "relative contributions of Bell, Sequa and John Leigh to the
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contamnation at the . . . Site."® In ny opinion, the following is
the appropriate appellate court approach to this case.

First, we should hold that the district court was not clearly
erroneous in its finding that Sequa failed to neet its burden of
proof on the factual, quantitative apportionnment issue -- of
Sequa's proportionate responsibility for the single chrom um harm
suffered by the aquifer. Then, we should reject the district
court's conclusion that, inthis case, it did not need to consider
the fairness of the proposed consent decrees relative to Sequa's
SARA- best owed, equitable cost allocation rights. See 42 U S.C. 8§
9613 (f)(1). | think we nust address the inpact of the consent
decrees on the defendants' statutory equitable cost allocation
rights -- in light of the alternative, equitable "apportionnent”
finding reasonably rendered by the district court. This approach
is consistent with the caselaw on appropriate contribution

anal yses.* And ny approach certainly offers a nmuch better prospect

3 District Court Oder of May 9, 1990.

4 See e.g., Anpbco G| Co. v. Borden, 889 F.2d 664 (5th Cr.
1989), whi ch recogni zed t hat under CERCLA s contri buti on provi sion:

a court has considerable latitude in determ ning each

party's equitable share. ook Possi bl e rel evant

factors include: "the anount of hazardous substances

i nvol ved; the degree of toxicity or hazard of the

material s i nvol ved; the degree of involvenent by parties

inthe generation, transportation, treatnent, storage, or

di sposal of the substances; the degree of care exercised

by the parties with respect to the substances involved;

and the degree of cooperation of the parties wth

governnent officials to prevent any harmto public health

or the environnent."[ ] Additionally, the circunstances

and conditions involved in the property's conveyance,
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for bringing this protracted and expensive litigation to an end
than does a remand to the district court for nore (essentially
redundant) proceedi ngs.
Equity and 42 U.S.C. § 9613

As the majority has noted, after concluding that Sequa had
failed to neet its burden of denonstrating a reasonable fact basis
for apportionnent of the relative responsibilities of the
defendants, the district court rendered an alternative, purely
equitable "apportionnment" determ nation. In reaching its
al ternative conclusion, the district court considered the foll ow ng
equitable facts: that Bell occupied the site for the | ongest
period of tinme; that Sequa gai ned access to the site with know edge
that chrom um contam nati on was a probl em and neasures to correct
the contam nati on were necessary; and that Lei gh accrued the | east
financial gain fromthe chrone plating venture, but cooperated with
t he governnent in the governnent's efforts to di scover the sources
of the contam nation. The district court "apportioned" the
def endants' equitable responsibility for costs at 35%each to Bel
and Sequa, and 30% to Leigh. Wiile the district court's
alternative equitable findings are not articulated as a

"contribution claim adjudication, | would hold that they satisfy

i ncl udi ng the price paid and di scounts granted, shoul d be

wei ghed in allocating response costs.[ ].
Amoco O| Co., 889 F.2d at 672-673 (quoting Amendnents Report, pt.
11, at 19, reprintedin 1986 U.S.C.C. A N at 3042; other citations
omtted; enphasis added).
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the essential requirenments of CERCLA 8 9613 (f)(1), and that they
are consistent with this Crcuit's decision in Amoco Ol Co. v.
Borden, 889 F.2d 664 (5th Cr. 1989) -- and thus, that they are
sufficient to constitute contribution findings based in equity.

In light of the procedural posture of this case and, in
particular, inlight of the district court's reasonably based, 35%
- 35% - 30% "purely equitable" "apportionnment" findings, the
paraneters of Sequa's equity rights are plainly such that it would
be inequitable and violative of the contribution clainms provision
of SARA, 42 U . S.C. 8 9613 (f)(1), for those rights to be destroyed
by the Leigh and Bell consent decr ees.

Consistent with CERCLA § 9613 (f)(1) and § 9613 (f)(2), |
woul d hold that when, in a case such as this one, the EPAfinds it
advant ageous to enter into a settlenent with jointly and several ly
i abl e defendants, thereby shielding the settling defendants from
contribution liability (by operation of CERCLA 8 113(f)(2)), the
EPA nust bear the risk of its bargain being proved |ess than
satisfying wupon district court resolution of a non-settling
defendant's, consent decree-attacking, 8 9613 (f) (1) equitabl e cost
allocation claim Under the facts of this case, the EPA cannot
have it both ways. It cannot enjoy the benefits of joint and
several liability and at the sane tine enter into consent decrees
wth the otherwise jointly and severally I|iable defendants to
destroy a non-settling defendant's statutory right to an equitable

al l ocation of costs under 42 U S.C. § 9613 (f)(1). The mpjority's
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sanctioning of such enjoynent by the governnent inproperly allows
the governnment to snelt what is plainly intended by Congress to be
a defendant's rights provision (42 US C 8 9613) into a
gover nnent al sword agai nst defendants.

Under the facts of +this case, Sequa's equitable cost
allocationrights arenot limtedto 42 U S.C. 8 9613 (f)(2), which
provi si on focuses on providing for offset contribution. In short,
because Sequa raised its clains for an equitable, proportionate
cost allocation ruling in what anmounts to a contribution clains
proceeding -- before the district court enbraced the consent
decrees shielding Bell and Leigh, under 42 U S C 8§ 9613 (f)(2),
from contribution liability -- Sequa is entitled to invoke the
broader equitable response cost allocation renmedy contained in 42
US C 8§ 9613 (f)(1). Conpare 42 U.S.C. 8§ 9613 (f)(1) (enphasis

added here) ("Any person may seek contribution fromany person who
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is liable or potentially |iable under section 9607 (a) . . . . In
resolving contribution clainms, the court nay allocate response
costs anong liable parties using such equitable factors as the
court determnes are appropriate.”), with 42 U S.C § 9613 (f)(2)
(enphasi s added here) ("A person who has resolved its liability to
the United States or a State in an admnistrative or judicially
approved settl enent shall not be liable for clains for contribution
regarding matters addressed in the settlenent. Such settl enent
does not discharge any of the other potentially |iable persons
unless its terns so provide, but it reduces the potential liability
of the others by the anpbunt of the settlenent.").?®
|1
Alternate Water Supply System

| further disagree with the majority's treatnent of Sequa's
challenge to the EPA's decision to provide an alternate water
supply system (AW5) to the chromumaffected area as an interim
measure pending the conpletion of final renmedial action. W are
supposed to uphold the EPA s decision "unless the objecting party
can denonstrate, on the adm nistrative record, that the decision
was arbitrary and capricious or otherwise not in accordance wth

law. " CERCLA, § 113 (f)(2), 42 U.S.C. § 9613 (f)(2). | think it

5 O course, at the tine of a hearing considering the
appropriateness or inappropriateness of a consent decree, the
woul d-be settling defendant is still "potentially Iiable" under 42
US C 8§ 9607(a). See also Anobco O Co. v. Borden, 889 F.2d 664,
672 (5th Gr. 1989) ("a court has considerable latitude in
determ ning each party's equitable share.").
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is clear that Sequa has again failed to neet its burden of proof.

In 1983, the Suprene Court held:

The scope of review under the "arbitrary and capri ci ous”

standard is narrow and a court is not to substitute its

judgnent for that of the agency. Nevert hel ess, the

agency nust exam ne the relevant data and articulate a

satisfactory explanation for its action including a

rational connection between the facts found and the

choice made . . . . In reviewng that explanation, we

must consider whether the decision was based on a

consideration of the relevant factors and whether there

has been a clear error of judgnent.

Mot or Vehicl e Manufacturers Ass'n v. State Farm Mutual Autonobile
Ins. Co., 463 U S 29, 43 (1983) (citations omtted; interna
quotation marks omtted). A year later, in Chevron US A V.
Nat ural Resources Defense Council, Inc., 467 U S. 837 (1984), the
Suprene Court further clarified that when a court has determ ned
the intent of Congress is statutorily vague or anbiguous wth
respect to the specific issue before the court, the court nust
defer to the "reasonabl e policy choice" of the agency charged with
admnistering the statute. 467 U S. at 843-845.

State Farm and Chevron nmake it plain that the courts are not
to second-guess the scientific judgnents of the EPA The EPA
Adm ni strator may apply his or her expertise to draw concl usi ons
from suspected, but not conpletely substantiated, relationships
between facts, from trends anong facts, from theoretical
projections frominperfect data, from probative prelimnary data
not yet certifiable as "fact," and the like. See Ethyl Corp. v.

EPA, 541 F.2d 1, 28 (D.C. Gr.) (en banc), cert. denied, 426 U S.
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941 (1976). And, whil e deference to agency deci si onnmaki ng does not
require us to abdicate our judicial duty to carefully review the
record in order to ensure that the agency has nmade a reasoned
deci sion based on reasonable extrapolations from sone reliable
evi dence, the agency's decision need only be reasonable in |ight of
the facts reflected in the admnistrative record and under the
applicable statute(s) and regul ations; it need not be the "best" or
"nost reasonabl e" deci sion. See generally Chevron, supra. The
maj ority opinion notwthstanding: 1in this case, the agency's AWS
decision was both a permssible, reasonable reading of the
operative CERCLA provisions -- and the NCP -- under Chevron, and
not otherwi se arbitrary or capricious under State Farm
A
The Statutory Regi nme

It will nost often be true that the general ains and policies
of a controlling statute will be evident fromits text. Uni ted
States v. Gubert, -- U S --, --, 111 S .. 1267, 1274 (1991). It
is evident from CERCLA' s text that CERCLA s purpose is to enable
the executive branch (i.e., the EPA) to target and clean up
hazardous waste sites in an efficient manner; and the Superfund
anendnents of 1986 |[SARA] have undoubtedly <clarified and
strengt hened t he executive's CERCLAresponsibilities and authority.
See J. V. Peters & Co., Inc. v. Admnistrator, EPA, 767 F.2d 263,
264 (6th Cr. 1985). In order to effectuate CERCLA's purposes

Congress del egated very broad powers to the EPA -- for the agency
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to reasonably interpret the CERCLA statutory schenme and respond to
hazar dous subst ance scenari os in accor dance W th such

interpretation.
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In particular, the EPAis under the broad statutory obligation
to expeditiously react to any release or threatened rel ease of
hazardous substances that may pose harm to the public health,
wel fare or to the environnent. CERCLA, 8 101 (23), 42 U.S. C 8
9601(23) (enphasis added). There are tw types of CERCLA
reacti ons, or responses, envisioned by the statute: (1) renoval
actions, or interimneasures like the ANS at issue in this case;
and (2) renedial, or pernmanent neasures. "Renoval actions" are
defined as actions designed to effect an interimsolution to a
contam nation problem but very vaguely:

"renove" or "renoval" neans the cleanup or renoval of
rel eased hazardous substances fromthe environnent, such
actions as may be necessary taken in the event of the
threat of release of hazardous substances into the
envi ronnent, such actions as nmay be necessary to nonitor,
assess, and evaluate the rel ease or threat of rel ease of
hazar dous substances, the disposal of renoved material,
or the taking of such other actions as may be necessary
to prevent, mnimze, or mtigate damge to the public
health or welfare or to the environnent, which my
otherwse result from a release or threat of release.
The termincludes, in addition, without beinglimtedto,
security fencing or other neasures to limt access,
provision of alternate water supplies, t enporary
evacuation and housing of threatened individuals not
otherwi se provided for, action taken under section
9604(b) of this title, and any energency assi stance whi ch
may be provi ded under the Disaster Relief and Assi stance
Act .

CERCLA. 8 101(23), 42 U.S.C. 8 9601(23) (enphasis added). See al so
Nat i onal Contingency Plan, 40 CF. R 8§ 300.6 (Definitions) (1986).
"Renedi al actions" are defined as actions designed to effect a
permanent solution to the contam nation problem but they are

defined just as vaguely:
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"remedy" or "renedial action" neans those actions
consistent with permanent renedy taken instead of or in
addition to renoval actions in the event of a rel ease or
threatened release of hazardous substance into the
environnent, to prevent or mnimze the release of
hazar dous substances so that they do not mgrate to cause
substanti al danger to present or future public health or

wel fare or the environnent. The termincludes, but is
not limted to, such actions at the l|ocation of the
rel ease as storage, confinenent, perinmeter protection
using dikes, trenches, or ditches, clay cover,

neutralization, cleanup of rel eased hazardous substances

or contam nated materials, recycling or reuse, diversion,

destruction, segregation of reactive wastes, dredgi ng or

excavations, repair or replacenent of | eaki ng contai ners,

collection of |eachate and runoff, onsite treatnent or

i ncineration, provision of alternative water supplies,

and any nonitoring reasonably required to assure that

such actions protect the public health and welfare and

t he environnent.
CERCLA, 8 101(24), 42 U.S.C. §8 9601(24) (enphasis added). See also
Nat i onal Contingency Plan, 40 CF. R 8§ 300.6 (Definitions) (1986).

CERCLA provi des sone much nore specific requirenents for the
EPA' s response actions, as well. For exanple, where groundwater is
contam nated by chrom um the maxi numcontam nant | evel s al | owed by
the Safe Drinking Water Act (SDWA), 42 U. S. C. 300f, are "applicable
or relevant and appropriate standards,” for agency deci si onmaki ng
if the groundwater is a potential drinking water supply. 42 U S. C
8§ 9621(d)(2)(A). Chromum is one elenment for which maxinum
concentration limts ("MCLs") were set under the SDWA CERCLA
nonet hel ess defines a "potential drinking water supply" quite
broadly -- as "any raw or finished water source that is or may be

used by a public water system* * * or as drinking water by one or
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nore individuals. 42 U S.C. § 9601(7) (enphasis added).® dearly,
the agency's determ nation that the sole source, Trinity Aquifer
falls within the statute's drinking water supply definition was not
arbitrary or capricious, and refl ects a reasonabl e construction and
i npl ementation of the EPA' s broad CERCLA enforcenent |icense.
B
The National Contingency Pl an

As the majority has stated, the National Contingency Plan
(NCP) gui des federal and state response activities by specifically
i dentifying nethods for investigating the environnental and health
problenms resulting from a release or threatened release of
hazar dous substances, and establishing criteria for determ ningthe
appropriate extent of response activities. The 1986 NCP was the

operative one in this case.

61t is alsoillumnating that CERCLA § 118, 42 U. S.C. § 9618
-- part of the 1986, SARA anendnents to CERCLA -- nade explicit
that the executive branch is to give high priority to contam nated
drinking water supplies. Section 118 provides:

For purposes of taking action under section 9604 or

9606 of thistitleand listing facilities on the National

Priorities List, the President shall give a highpriority

to facilities where the rel ease of hazardous substances

or pollutants or contam nants has resulted in the cl osing

of drinking water wells or has contam nated a pri nci pal

drinking water supply.
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According to the 1986 NCP

The purpose of the . . . (NCP or Plan) . . . is to
effectuate the response powers and responsibilities
created by . . . (CERCLA) and the authorities established

by section 311 of the Cean Water Act (CWA), as anended.

* * %

§ 300. 3 Scope

(a) The Plan applies to all Federal agencies and this
plan is in effect for:

* * %

(2) Releases or substantial threats of rel eases of
hazar dous substances into the environnment, and rel eases
or substantial threats of releases or pollutants or
contamnants which nmay present an i nm nent and
substantial danger to public health or welfare.

(b) The Plan provides for efficient, coordinated, and
effective response to discharges of oil and rel eases of
hazardous substances, pollutants, and contam nants in
accordance wth the authorities of CERCLA and the CWA
It provides for:

(1) Dvision and specification of responsibilities

anong the Federal, State, and |ocal governnents in
response actions, and appropriate roles for private
entities.

NCP, 40 C.F.R 8 300.3 (1986) (enphasis added). |In this case, the
EPA worked with the Texas Water Comm ssion (TWC), and a private
envi ronnent al research, or investigatory firm-- |IT Corporation
Consistent with CERCLA, the 1986 NCP required that drinking
wat er supplies neet the Safe Drinking Water Act (SDWA) standards
for chromum-- a statutorily defined, "hazardous substance." 40
C.F.R 300.68 (i), Appendix V (2). And the NCP defined a "drinking

wat er supply" as "any raw or finished water source that is or may
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be used by a public water system (as defined by the Safe Drinking
Act) or as drinking water by one or nore individuals." NCP, 40
C.F.R 8 300.6 (Definitions) (1986) (enphasis added). The 1986 NCP
also listed, as an appropriate response "to the threat of direct
contact with hazardous substances or pollutants or contam nants,"
the provision of an alternate water supply "where it will reduce
the likelihood of exposure of humans or aninmals to contam nated
wat er . " 40 C.F.R 300.65(c)(8) (enphasis added). In short,
contrary to the majority opinion, the EPA has not been statutorily
or adm nistratively handi capped to act only in an "all or not hing"
manner relative to threats of hazardous substance exposure; quite
the contrary.
C
The Admi nistrative Record

The majority's contentions notw t hstandi ng, the Adm ni strative
Record in fact contains substantial evidence that the EPA's
provi sion of an alternate water supply systemwas not arbitrary or
capricious at the tine the EPA nade its AWS deci sion.

In accordance with the NCP's fair, established procedures, a
study was conducted to examne the alternatives available to
acconplish the task of providing safe water to those in the
affected area. Based on this study, a determ nation was nade t hat
the best option was to extend the public water supply operated by
the adjacent city of Odessa, Texas to the site. | ndeed, the

determnation to provide this alternate water supply to those in
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the affected area was based on an extensive Adm ni strative Record,
including in particular a two-vol une Renedi al | nvestigation report
and a Record of Decision (which incorporates by reference, anong
ot her docunents, the Renedi al I nvestigation) -- outlining the EPA's
reasons for selecting the AWs approach to the threats posed by the
chrom um cont am nat ed, sol e dri nki ng water source, Trinity Aquifer.

The chrom um posed a threat to present and future human life
inthe area. As already stated, in nmaking its assessnents of the
situation, the governnent was conpelled by the NCP in effect at the
tinme to follow the standards set in the Safe Drinking Water Act
(the "SDWA"), 42 U.S.C. 8 300f et seq. Chromumis one el enment for
whi ch maxi num concentration limts ("MCLs") were set under the
SDWA. The governnent found twelve of the fifteen sanple wells
tested had chromum levels at or above the MZL for chrom um
Further, nine of these twelve net or exceeded the higher
recommended MCLs for chrom um proposed by the EPA in the Federa
Regi ster of Novenber 13, 1985. Adm nistrative Record at 3146. And
the Renedial Investigation "determned that about thirty (30)
peopl e were presently being served by seven (7) wells that produce
the groundwater with chrom um concentrations above the drinking
wat er standard." Adm nistrative Record at 4015.

The Adm nistrative Record reflects a decision "to provide the
residents and businesses in the Superfund I npacted Service Area
wth an alternate water supply fromthe Cty of Odessa (Cty)."

| d. (enphasis added) (also stating that this alternative had "been
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given conceptual approval by the past Cty Council and is
contingent upon the contract being signed between the City of
Odessa and the TWC (Texas Water Conm ssion)"). See also id.
("Concurrently [wth the Renedi al I nvestigation and the Feasibility
Study for the site], a Focused Feasibility Study (FFS) was
conducted and conpleted in August, 1986, to determ ne what
alternate nethods were available to supply these people and
surroundi ng potentially affected areas with a safe drinking water
source.").

Sequa conplains that busi nesses using the chrom um
contam nated wells ultimately were not "all owed" to participate in
the alternate water supply system and argues that this
denonstrates that the decision to inplenment the AWs5 was arbitrary
and capricious. However, as already noted, and contrary to Sequa's
contention, the Adm nistrative Record reveal s that businesses were
indeed a focus of the AWS deci sion. The Adm nistrative Record
further reflects that businesses could be incorporated into the

desi gn and construction of the systemif they bore their own

-73-



adm ni strative costs and burdens.’ Moreover, CERCLA requires the
EPA to take neasures to mnimze threats to public health and the
environment, not to ensure elimnation of all such threats.
Accordingly, the 1986 NCP |isted, as an appropriate response "to

the threat of direct <contact wth hazardous substances or

" The following record of conmmunication is found in the

Adm ni strative Record:

It was further decided that only those who responded

"yes" on the survey [for those interested in water at

Qdessa | and Il -- of which there were 2 (owning 8 |lots)

out of ten, and 56 out of 56 residents contacted,

respectively)] would be given the opportunity to sign a

contract for water. * * *  Businesses and those who

responded "no" on the questionnaire are not being

considered for contact again. These residents can be

incorporated into the design and construction of the

systemif they do their own platwork -- obtaining plat

information and get their contracts notarized [sic]. The

busi nesses nmust do their own negotiations with the city,

and they incur all expenses for construction.
Adm ni strative Record at 4068 (Record of Communication to the EPA
from the Texas Water Conm ssion, regarding a discussion of the
Record of Decision for Phase 2 of the Odessa AWS design; dated
8/ 19/ 87).

In its footnoted "mgjority dissent,”" the nmajority has
m sconstrued nmy citation of the 1987 Record of Commruni cation as an
attenpt to rely upon an "event" occurring subsequent to the EPA's
initial AW decision to support that decision. Actually, | have
cited the 1987 Record of Comrunication sinply to refute the
maj ority's m sgui ded, post hoc assertion on Sequa's behal f that the
AWS deci sion nust be "arbitrary and caprici ous" because busi nesses
inthe area were not "allowed" to participate in the AWs. The 1987
Record of Communication in fact reflects that the official decision
to inpose an entitlenent regine upon area businesses regarding

their ability to participate in the AW -- i.e., only if the
busi nesses do their own platwork and do their own negotiations with
the city and incur their own expenses for construction -- was nade

after the initial decision to provide the AW to the area
general ly.
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pol lutants or contam nants,"” the provision of an alternate water

supply -- "where it will reduce the likelihood of exposure of
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humans or animals to contam nated water." 40 C F. R 300.65(c)(8)
(1986) (enphasis added). It is obvious that the AWS provided to
the area (an area ot herwi se dependent upon a chrom um cont am nat ed
aquifer for its sole source of drinking water) (at least) mnimzed
the I|ikelihood, present and future, of exposure of humans and
animals to the contami nated water.?

In sum the majority has erred in substituting its own, post
hoc vi sion of wi se response action judgnent for that of the agency.
The EPA's determnation to install the AW is the type of
technically expert decision to which this Court properly accords
"great deference." The agency's interpretations of its broad
CERCLA directives were reasonable. The Adm nistrative Record
supports the agency's particul ar AW5 determ nati on. And the agency
determnation is not inconsistent wwth the NCP. W shoul d uphold
the district court's decision to grant summary judgnent to the
agency on the questions associated with the executive agency
decision to provide an alternate water supply to the individuals

residing in the chromumaffected area. To so uphold the agency's

8 Inlight of the fact that the statutory and administrative
regi mne does not handicap the EPA to act in response to health and
environnental threats nerely in an "all or nothing" manner, | am
unable to fathomthe majority's dissenting point inits footnote 21
-- to the effect that | have "not explained how any potenti al
threats to the public health were mnim zed by the alternate water
supply system when the EPA did not require residents to connect to
the new system and did not prohibit them from using contam nated
water fromtheir wells."” The benpaning of the fact that an agency
did not use nore of its enforcenent and regul atory power strikes ne
as a strange argunent to be nade in the course of criticizing the
very use of agency enforcenent and regul atory power.
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deci si onmaki ng and action does not anount to "neek deference" to
the EPA's scientific expertise, as the mgjority has asserted.
However, the scrutiny to which the majority subjects the agency's
AWS5 decision certainly anpbunts to nuch nore than the appropriate
deferential review of the agency's action called for under the
Suprene Court's casel aw concerni ng agency i npl enent ati on of federal
st at ut es. See e.g., Chevron, U S A, Inc. v. Natural Resources
Def ense, 467 U.S. 837 (1984).
11
Al'l Costs? Yes.
| think we should decide whether the EPA is entitled to
recover all of its costs for designing and constructing the AWS.
We shoul d decide that it is.
As the majority has stated, CERCLA 8 107 provides for the
recovery of the follow ng costs:
(A all costs of renoval or renedial
action incurred by the United States
Government or a State or an Indian tribe not
inconsistent with the national contingency
pl an;
(B) any other necessary costs incurred
by any other person consistent wth the
nati onal contingency plan;
(C) dammges for injury to, destruction
of, or loss of natural resources, including
t he reasonabl e costs of assessing such injury,
destruction, or loss resulting from such a
rel ease; and
(D) the costs of any health assessnent

or health effects study carried out under
section 9604(i) of this title.
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42 U.S.C. 8 9607(a)(4) (enphasis added). | share the majority's
serious doubt that Congress intended to give the EPA conpletely
unrestrai ned spending discretion. But we are bound to pay
attention to the fact that, while CERCLA's 8§ 6307 (a)(4)(A

provides that the United States is entitled to recover "all costs
of removal or renedial action incurred by the United States
Governnment or a State or an Indian tribe not inconsistent with the
nati onal contingency plan," other provisions of the statute --
dealing with recovery of costs by private parties under CERCLA --
state that these private parties are entitled to recover only
"reasonabl e costs" of certain activities. See 42 U . S.C. § 9607
(a)(4)(B).

We nust presune that when Congress wants to nake cost a factor
of statutory analysis it knows how to do so. See e.g., Union of
Concerned Scientists V. United States Nuclear Regul at ory
Comm ssion, 824 F.2d 108, 115 (D.C. Cr. 1987), and cases cited
therein.® Wre we to ascribe no neaning to the distinctions drawn

in CERCLA's § 9607, we would be derelict in our duty to pay close

heed to both what Congress has said and what Congress has not said

® An exanple is close at hand. CERCLA requires that renedial

(permanent) actions be cost-effective; however, there is no
corresponding requirenent wth respect to renoval (interim
actions. 42 U S. C. 8 9621(b). (The NCP inplenents the renedi a

action, cost-effectiveness statutory directive by requiring the EPA
to consider cost with respect to any renedial alternative, and to
select only a cost-effective renedial neasure. See Hardage, 982
F.2d at 1443.)
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in the statute under review. W would be derelict in our duty to

interpret the law as plainly witten by Congress.

| note also that the congressional intent reflected in
CERCLA's 8§ 9607's "all costs" |anguage reasonably reflects a
fundanental purpose of CERCLA -- to ensure that there be rapid

recovery of response costs from polluters, which in turn ensures
that the Superfund will be nmade whol e quickly and that the funds
recovered can be applied to still other hazardous sites. As the
Second Circuit explained recently:

I n passi ng CERCLA Congress faced t he unenvi abl e choi ce

of enacting a legislative schene that woul d be sonewhat

unfair to generators of hazardous substances or one that

would wunfairly burden the taxpaying public. The
financial burdens of toxic clean-up had been vastly
underestimated -- in 1980 when CERCLA was enacted $1.8
billion was thought to be enough. In 1986 when the

Superfund Anmendnents and Reauthorization Act of 1986

(SARA), Pub. L. No. 99-499, 100 Stat. 1613 (1986), was

passed, $100 billion was held to be needed. It may wel

be nore today. It is of course the public-at-I|arge that

is already bearing the econom c brunt of this enornous

nati onal problem
United States v. Al can Al um num Corp., 990 F.2d 711, 716-717 (2nd
Cr. 1993).

Sequa has failed to show that the EPA's AW5 action in this
case was inconsistent with the NCP guiding EPA responses at the
time of the agency's AWS decision and action. Thus, in this case
at | east, Sequa's "reasonabl e cost" argunent nust fail. See United
States v. Northeastern Pharmaceutical, 810 F.2d 726, 747-748 (8th
Cir. 1986) (noting that CERCLA's § 9607(a)(4)(A) does not refer to

all reasonable costs, but sinply to all costs, and concluding
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therefore that all costs incurred by the governnent that are not
inconsistent with the NCP are conclusively presuned to be
reasonable), cert. denied, 484 U S. 848 (1987); United States v.
Har dage, 982 F.2d 1436, 1443 (10th Cr. 1992) ("[a]s long as the
governnent's choi ce of response action is not inconsistent with the
NCP, its costs are presuned to be reasonable and therefore
recoverable.").

Finally, | cannot join in the majority's comrensuration with
Sequa over the imagined "horrible" of unbounded liability for
response costs assertedly effectuated by the district court's
ruling. As the Second Crcuit discussed in Al can Al um num Corp.
Congress and the courts have constructed a framework of fairness to
avoid the majority's feared "lack of limts" to the scope of CERCLA
liability. See United States v. Alcan A um num Corp., 990 F.2d
711, 721-722 (2nd Cir. 1993).1° The mpjority nonetheless finds
particularly frightening Sequa's hypothetical in which the EPA
enters into an i ndependent contract with soneone to i nvestigate and
respond to hazardous waste possibilities, and then collects from
the defendant polluters, as anong the costs of this response, a
Roll s Royce to be provided to the i ndependent contractor as a perk

for the latter's good | abors. Yet, the majority's fears are sinply

10 The defendant's opportunity to denonstrate that reasonable
apportionnent is possible is part of this franmework. So is the
statutory availability of equitable contribution.
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unf ounded. The legal reality is that this sort of grossly-
attenuated "horrible" cannot cone to pass. As the United States

Suprene Court put it, in a simlar context:
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There are obviously discretionary acts perforned by a

Governnment agent that are within the scope of his

enpl oynent but not wthin the discretionary function

exception [to the Federal Tort C ains Act] because these

acts cannot be said to be based on the purposes that the

regul atory regine seeks to acconpli sh. If one of the

officials involved in this case drove an autonobile on a

m ssion connected wth his official duties and

negligently collided wth another car, the exception

woul d not apply. Although driving requires the constant

exercise of discretion, the official's decisions in

exercising that discretion can hardly be said to be

grounded in regul atory policy.
United States v. Gaubert, -- U S --, --, 111 S . C. 1267, 1275 n.7
(1991) (enphasis added). Thus, there exist well-established
st andards whereby the majority's imgined Rolls Royce "horrible"
woul d surely be adjudged arbitrary and capricious. In stark
contrast to the Rolls Royce "horrible" constructed by Sequa and t he
majority, the EPA response action at issue in this case -- as
reflected in the Admnistrative Record -- is well grounded in
CERCLA regul atory policy, not to nention the plain | anguage of the
statute, and is not arbitrary and capri ci ous.

|V
Settlenment Credit

Finally, I do not think the district court erred in crediting
t he consent decree proceeds toward rei nbursing the governnent for
the costs incurred in pursuing Bell through bankruptcy proceedi ngs,
before allowing the |leftover proceeds fromthe Bell settlenent to

be credited toward the sum Sequa was |eft owi ng the governnent.
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Sequa's interpretation of 42 U.S.C. 8§ 9613 (f)(2) is unduly narrow
and unreasonably strained. !

First, reinbursable "response costs" made the subject of the
Bel | consent decree are specifically defined inthe consent decree,
as including enforcenent expenses -- including in particular,
attorneys' fees. And such expenses are recoverabl e under CERCLA - -
at | east in response cost recovery cases brought by the governnent.
See e.g., United States v. Northernaire Plating Co., 685 F. Supp.
1410, 1418 (WD. Mch. 1988) (recoverable costs include "attorney
fees and litigation expenses incurred by the staffs of the EPA and
t he Departnment of Justice"), aff'd sub nom United States v. R W
Meyer Inc., 889 F.2d 1497 (6th Gr.), cert. denied, 494 U S. 1057
(1990); United States v. Northeastern Pharnmaceutical, 579 F. Supp.
823, 851-852 (WD.Mb. 1984) (to the sane effect), aff'd in part,
rev'd in part on other grounds, 810 F.2d 726 (8th G r. 1986), cert.
denied, 484 U S. 848 (1987). But cf. Stanton Road Associ ates V.

1142 U.S.C. §8 9613, as anended by the 1986, SARA anendnents,
provi des:
(f) Contribution
(2) Settlenent
A person who has resolved its liability to
the United States or a State in an
adm ni strative or judicially approved
settlenment shall not be liable for clains for
contribution regarding matters addressed in
the settlenent. Such settlenent does not
di scharge any of the other potentially liable
persons unless its ternms so provide, but it
reduces the potential liability of the others
by the anmount of the settlenent.
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Lohrey Enterprises, 984 F.2d 1015 (9th G r. 1993) (holding that
private parties are not entitled to recover attorneys' fees and
expenses as costs incurred in bringing CERCLA cl eanup cost recovery
action), with General Electric Co. v. Litton Industrial Automation
Systens, Inc., 920 F.2d 1415 (8th Cr. 1990) (holding that private
parties are entitled to recover attorneys' fees and expenses
incurred in bringing CERCLA cleanup cost recovery action), cert.
denied, -- U S --, 111 S.C. 1390 (1991).

Moreover, the purpose of the CERCLA 8§ 113(f)(2) settlenent
offset provision is to prevent the governnent from obtaining
"doubl e recoveries” in cases in which joint and several liability
has been inposed. See United States . Nort heastern
Phar maceutical, 810 F.2d 726, 748-749 (8th G r. 1986) ("Appellants
argue that unless the judgnent is offset by the anount of the
Syntex settlenent, the governnment will inproperly receive a double
recovery of that amount from Syntax and the appellants."), cert.
denied, 484 U S. 848 (1987). The district court's treatnent of the
consent decree proceeds is fully consistent with this anti-double
recovery purpose. The district court's ruling, that the initial
crediting of the Bell settlenent funds nust go toward making the
governnent whole with respect to the enforcenent expenses it
incurred in connection wth pursuing Bell in  bankruptcy
proceedi ngs, does not provide the governnent with a "double
recovery." Indeed, an adoption of Sequa's view of the crediting

provi sion woul d provide Sequa with a "windfall" at the expense of
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the Superfund. In short, the result advocated by Sequa is contrary
to the nost fundanental purposes of CERCLA

I n nmy opi nion, Sequa should be provided its statutory right of
equi tabl e response cost allocation under 42 U S.C. 8 9613 (f)(1).
My approach approves the district court's alternate, equitable
"appropriation" as a 8 9613 (f)(1), equitable response cost
al l ocation. Under ny approach, Sequa woul d be responsible for its
35% share of cost responsibility, and no nore -- notw thstandi ng
the settlenent the governnent has negotiated with Bell. [|If that
anount woul d, absent a crediting from the settlenent proceeds,
result in the governnment reaping a "double recovery," then the
crediting provision should be applied to prevent that result. In
such circunstances, the noney remaining fromthe Bell settlenent
after the application of sone of it toward the rei nbursenent of the
governnment for its enforcenent expenses incurred against Bell in
bankruptcy proceedings nmay be credited to the joint and several
liability of Sequa. If, on the other hand, the conbination of
Sequa's equitable allocation of response costs paynent plus the
| eftover settlenent (crediting) proceeds still fails to nmake the
Superfund whole, it is nmy opinion that such is sinply the proper
consequence of the bargain the governnent struck in this case; the
governnment nust live with its bargain.

\Y

Concl usi on
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While I concur with nuch of the majority opinion, |I nust al so
di ssent from nmuch of it. Contrary to congressional intent and
traditional judicial doctrines -- not to nention the bedrock
principle of a prudent separation of federal governnental powers --
the majority has beconme nuch nore than an appell ate court in order
to reach its rulings in this case regarding quantitative
apportionnent and the executive branch decision to provide the
chromum affected area with an alternate water supply system The
maj ority has usurped for itself the special powers of the executive

agency and the trial court as well.
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