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NG, Circuit Judge:

The FDIC, in its corporate capacity as insurer of bank deposits, appeals from the district
court's find judgment, which awarded Coy Spawn prejudgment interest and attorney's fees in
connection with hisclaimfor deposit insurance. As discussed below, we conclude (a) that the FDIC
is immune from awards of prejudgment interest in the context of its decisions regarding deposit
insurance, and (b) that the district court abused itsdiscretion in determining that the FDIC's position
was not substantially justified for purposes of the Equal Accessto Justice Act. Wethereforereverse
the district court's judgment to the extent it awarded Spawn prejudgment interest and reasonable
attorney's fees.

|. BACKGROUND

On July 7, 1986, Coy Spawn and his sister, Bernadette Spawn, each deposited $100,000 in
91-day certificate of deposit accounts at Western Banks-Westheimer of Houston (Western Bank).
The bank recordsfor thefirst account, certificate of deposit number 55386 (COD 55386), reveal that
(1) the DEPOSITOR was"Coy U. Spawn, Jr. or Bernadette A. Spawn," (2) LEGAL TITLE to the
account was held by "Coy U. Spawn, Jr. or Bernadette A. Spawn," (3) only Coy Spawn's socid
security number was provided for TAX 1D purposes, (4) both Coy Spawn and his sister Bernadette
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signed the signature card for the account, (5) the social security numbers of both Coy Spawn and his
sister Bernadette appeared on the signature card, and (6) the account was denominated as being
JOINT W/RIGHT OF SURVIVORSHIP. The bank records for the second account, certificate of
deposit number 55387 (COD 55387), contain substantially smilar information, except that (1) the
names of Coy and Bernadette wereinreverse order in records revealing who was DEPOSITOR and
who held LEGAL TITLE totheaccount, and (2) only Bernadette Spawn'ssocial security number was
provided for TAX ID purposes.

Almost three months after the Spawn siblings had deposited their money in COD 55386 and
COD 55387, the Texas State Banking Commissioner declared Western Bank insolvent and appointed
the FDIC asreceiver. The FDIC, in turn, approved the transfer of Western Bank's insured deposits
to Charter National Bank-Houst on. Thus, the FDIC, in its corporate capacity as insurer of bank
deposits, began reviewing Western Bank's account records to determine the amount of depositsthat
were federdlly insured.

After reviewing the bank recordsof COD 55386 and COD 55387, the FDIC determined that,
under itsregulations, the certificates of deposit were"jointly owned accounts' of Coy Spawn and his
sister Bernadette. See 12 C.F.R. § 330.9 (1989) (pre-FIRREA).! The FDIC therefore aggregated
the two accounts in calculating deposit insurance coverage. Because the funds in the two "jointly
owned accounts' exceeded the statutory maximum of $100,000 for deposit insurance coverage, the
FDIC determined that COD 55387 (the one listing Bernadette's socia security number for TAX 1D
purposes) wasinsured up to $100,000, but that COD 55386 (the onelisting only Coy's social security
number for TAX ID purposes) wasuninsured. The FDIC made no inquiry asto whether, despitethe
information contained in the bank records, the two certificates of deposit accounts were "in fact"
Separately owned.

On March 30, 1989, Coy Spawn (Spawn) filed a complaint in federal district court against

the FDIC inits corporate capacity asinsurer of bank deposits. Under thejudicial review provisions
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case.



of the Administrative Procedure Act, Spawn sought a determination that COD 55386 was not an
uninsured "jointly owned account,” as previousy determined by the FDIC, but rather afully insured
account owned solely by him. Spawn further sought prejudgment interest and attorney's fees.

The FDIC filed amotion for summary judgment, aleging that it was entitled to rely solely on
bank records for purposes of determining whether COD 55386 was a "jointly owned account™ of
Spawn and his sister under its regulations. The district court granted the motion. It concluded that
the FDIC did not have to go "behind the failed bank's deposit records and ... make a factual
determination as to the ownership interest in insured deposit account records.” According to the
district court, "in making the determination of ownership, the FDIC properly looked at the deposit
records and signature cards which show that both Coy and Bernadette Spawn have a right to
withdraw both accounts."

On appedl, thiscourt reversed. See Spawn v. Western Bank-Westheimer, 925 F.2d 885 (5th
Cir.1991) (Spawn | ). Based on our review of the FDIC's regulations regarding "jointly owned
account" determinations, we concluded that the FDIC had acted "arbitrarily and capricioudy" in
refusing to look behind the bank recordsto determinewhether COD 55386 wasin fact jointly owned
by Coy and his sister Bernadette. We stated:

[T]he FDIC's interpretation of the regulations at issue contradicts the unambiguously

expressed directionsthey contain. We may not defer to that erroneousinterpretation, which

is not "in accordance with the law." 5 U.S.C. § 706(2)(A). Spawn must be permitted to
prove that the certificate of deposit at issue, although styled as a joint tenancy with right of
survivorship, wasin fact an account separately owned by him and separately insurable by the

FDIC. Because the facts necessary to Spawn's position were not proved or conceded, we

must remand the case for further proceedings.
925 F.2d at 889.

On remand, the FDIC considered numerous records submitted by Spawn and, based on these
records, determined that COD 55386 was"infact" individualy owned by Spawn. Theonly remaining
issues, therefore, werewhether Spawnwasentitled to prejudgment interest, attorney'sfees, and costs.
After holding a trial on these issues, the district court concluded that (a) Spawn was entitled to

recover prejudgment interest, and (b) because the FDIC's decision to deny insurance coverage was

not "substantially justified,” Spawn wasentitled to recover attorney'sfees under the Equal Accessto



Justice Act. The FDIC now appeals.?
1. ANALY SIS

A. The Prgudgment Interest Award

The FDIC first arguesthat the district court erred in awarding Spawn prejudgment interest.
The FDIC specifically contends that, in its corporate capacity as insurer of deposit accounts, it is
immune from awards of prejudgment interest for erroneous deposit insurance determinations. For
the following reasons, we agree.
1. The "No-Interest" Rule and Its Exceptions

In Library of Congressv. Shaw, 478 U.S. 310, 311, 106 S.Ct. 2957, 2960, 92 L .Ed.2d 250
(1986), the Supreme Court reaffirmed the viability of the no interest rule, which provides "that
interest cannot be recovered in a suit against the Government in the absence of an express waiver of
sovereign immunity from an award of interest." The Court explained:

In the absence of express congressional consent to the award of interest separate from a

genera waiver of immunity to suit, the United Statesisimmune from aninterest award. This

requirement of a separate waiver reflects the historical view that interest is an element of

damages separate from damages on the substantive claim.
Id. at 314, 106 S.Ct. at 2961. In holding that a separate, express waiver of immunity to interest is
usually required, however, the Court in Shaw also noted that the "no interest ruleis ... inapplicable
where the Government has cast off the cloak of sovereignty and assumed the status of a private
commercia enterprise.” Id. at 317 n. 5, 106 S.Ct. at 2963 n. 5 (citing Standard Oil Co. of New
Jersey v. United States, 267 U.S. 76, 79, 45 S.Ct. 211, 212, 69 L.Ed. 519 (1925)).

We have read Shaw and subsequent casesto establish ageneral rule prohibiting an award of
interest with at least two exceptions. Aswe stated in McGehee v. Panama Canal Commission, 872
F.2d 1213 (5th Cir.1989);

We beginwiththe general propositionthat sovereignimmunity barsaninterest award against
the United States. The rule admits of exceptions, two of which arerelevant inthiscase. The

2Spawn originally filed a cross-appeal, asserting that he was entitled to recover "market rate"
attorney's fees—which may be awarded where a federal agency actsin bad faith, vexatioudly,
wantonly, or for oppressive reasons, see Baker v. Bowen, 839 F.2d 1075, 1081 (5th
Cir.1988)—as opposed to "cap-rate” attorney's fees. On Spawn's own motion, however, this
cross-appea was dismissed.



United States may be ordered to pay interest [1] when Congress has expressy consented to

such an award, ... and [2] when Congress has shed the cloak of sovereignty and given an

agency the status of a commercial operation.
Id. at 1214-15. "The focus of the first exception,” we explained, "is whether the legidation giving
riseto the cause of action expressly subjectsthe government to interest payments.” 1d. at 1215. "The
second exception,” we continued, "turns on whether Congress, in creating the agency, intended a
waiver of immunity from interest awards." Id. Thus, in McGehee we made it clear that Congress
intent to waive an agency'simmunity frominterest can be gleaned from either the statute creating the
cause of action or the statute creating the agency. The ultimate question with regard to both of the
exceptions, however, iswhether Congressintended to waive thegovernment'simmunity frominterest

awards.

2. Applying the "No-Interest Rule" and Its Exceptions in the Context of FDIC Deposit Insurance
Determinations

The FDIC argues that neither of the exceptions to the no interest rule applies to its deposit
insurance determinations. The FDIC specifically contends that no provision of the Federa Deposit
Insurance Act, 12 U.S.C. 88 1811 et seq., expressdy waives itsimmunity from interest awards. The
FDIC further contends that, even though Congress gave the FDIC the power to "sue and be sued,”
Congress did not intend a broad waiver of the FDIC's immunity from interest. We address each of
these contentions in turn.

a. Express Waiver Exception

In Library of Congress v. Shaw, which dealt specifically with the express waiver exception
to the no interest rule, an employee of the Library of Congress filed a suit against the agency under
Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et seg. 478 U.S. at 312, 106 S.Ct. at
2960. Theemployee sought to enforce asettlement agreement awarding him aretroactive promotion
with back pay. Id. The district court held that the settlement was valid under Title VII and
accordingly authorized the agency (1) to promote the employee with back pay, and (2) to pay
reasonable attorney'sfees and costs. Id. at 312-13, 106 S.Ct. at 2960. In calculating the attorney's
fees, the district court awarded interest "for the delay in receiving payment for the legal services

rendered." Id. at 313, 106 S.Ct. at 2961. The court of appeals affirmed the interest award, on the



basis of language in Title VII itself. Id. at 313-14, 106 S.Ct. at 2961.

The Supreme Court granted certiorari to "decide whether Congress, in enacting Title VI,
expressly waived the Government's immunity from interest.” 1d. at 311, 106 S.Ct. at 2960.2 The
Court held that Congress had not. In so holding, the Court rejected the argument that Congress had
expressly waived the Government's immunity from interest by making the United States liable "the
sameasaprivate person” for "costs," including "areasonable attorney'sfee," see42 U.S.C. § 2000e-
5(k) (Section 706(k) of Title VII). Shaw, 478 U.S. at 317, 106 S.Ct. at 2963. The Court reasoned
that: (a) by making the United Statesliable"the same asaprivate person,” Congresshad only waived
the Government's immunity from attorney's fees and not from interest, see 478 U.S. at 318-20, 106
S.Ct. a 2963-64; (b) by allowing "reasonable" attorney's fees to be awarded against the United
States, Congressdid not intend to allow interest onthose attorney'sfees, seeid. at 320-21, 106 S.Ct.
at 2965; and (c) Congress did not intend prejudgment interest to be included as a component of the
United States liability for "costs,” seeid. at 321, 106 S.Ct. at 2965.

The expresswaiver standard set forth by the Supreme Court in Shawis difficult to satisfy for
plaintiffs seeking recovery of prejudgment interest. The Court in Shaw stated that, "[i]n andyzing
whether Congress has waived the immunity of the United States, [courts] must construe waivers
strictly in favor of the sovereign, ... and not enlarge the waiver beyond what the language requires.”
478 U.S. at 318, 106 S.Ct. at 2963 (internal quotations and citations omitted). The Court further
explained that "[t]he no-interest rule provides an added gloss of strictness upon these usual rules,”
and then set forth the following standard for judging whether a statutory provision expressy waives
afederal agency's immunity from interest:

There can be no consent by implication or by use of ambiguous language. Nor can an intent

on the part of the framers of a statute or contract to permit the recovery of interest suffice

wheretheintent isnot trandlated into affirmative statutory or contractual terms. The consent
necessary to waivethetraditional immunity must be express, and it must bestrictly construed.

Id. (internal quotations and citations omitted). Finally, the Court inShaw cited examples of what

would qualify as an express waiver of immunity from interest. One of the examples cited was 28

3|t was undisputed that, in suits brought against private employers under Title VII, a prevailing
employee might recover interest on attorney'sfees. See 478 U.S. at 313, 106 S.Ct. at 2961.



U.S.C. § 2411, which expresdy authorizes awards of prejudgment and postjudgment interest against
the United Statesin tax refund cases. See Shaw, 478 U.S. at 318 n. 6, 106 S.Ct. at 2964 n. 6.

Under the strict waiver standard of Shaw, thedistrict court correctly concluded that Congress
has not expresdy waived the FDIC's immunity from interest awards. None of the provisions that
Spawn relied on in the district court—including 12 U.S.C. 88§ 1819(a); 1821(f),> and
1822(b)°*—expressly waives the FDIC's immunity from interest awards in the context of insurance
determinations. Indeed, Spawn does not seriously argue on appeal that Congress expressly waived
the FDIC's immunity from interest in the provisions of the Federal Deposit Insurance Act.
Accordingly, wehold that Congresshasnot expressly waived the FDIC'simmunity from prejudgment
interest awards in the context of deposit insurance determinations.

b. Commercial Enterprise Exception

After determining that Congress had not expressy waived the FDIC's immunity from
prejudgment interest awards, the district court proceeded to determine whether Congress had, in
creating the FDIC, shed the agency's "cloak of sovereignty" and given it the status of a commercial
enterprise. Focusing on language in 12 U.S.C. § 1819(a), which alows the FDIC "to sue and be
sued," thedistrict court concluded that Congressintended to waivethe FDIC'simmunity frominterest
inthe context of erroneousinsurance determinations. Thedistrict court reasoned: "When Congress
establishes an agency and authorizes it to engage in commercia business activities and permitsit to
sue and be sued, the presumption is that Congress did intend prejudgment interest.”

In holding that the FDIC's sue-and-be-sued clause permitsrecovery of prejudgment interest,

12 U.S.C. § 1819(a) givesthe FDIC, asinsurer or receiver, the power "[t]o sue and be sued,
and complain and defend, in any court of law or equity, State or Federal." Under Shaw, this
provision would not constitute "express congressional consent to the award of interest separate
from a genera waiver of immunity to suit." 478 U.S. a 314, 106 S.Ct. at 2961.

12 U.S.C. § 1821(f) prescribes how the FDIC should pay the insured deposits of a bank that
hasfailed. It aso providesfor judicia review of FDIC insurance determinations. It does not,
however, contain any language indicating that prejudgment interest may be awarded against the
FDIC.

®12 U.S.C. § 1822 involves the FDIC asreceiver. Therefore, it could not possibly provide an
express basis for awarding prejudgment interest against the FDIC as insurer.



thedistrict court primarily relied on the Supreme Court'sdecisionin Loeffler v. Frank, 486 U.S. 549,
108 S.Ct. 1965, 100 L.Ed.2d 549 (1988). The question presented in Loeffler was identical to the
guestion addressed by the Court in Shaw, except that a different federal agency was involved.
Specifically, in Loeffler the Court granted certiorari to determine "whether prejudgment interest may
be awarded in a suit against the United Sates Postal Service brought under Title V11 of the Civil
Rights Act of 1964." 486 U.S. at 551, 108 S.Ct. at 1967 (emphasis added). The Court determined
that, despite the general no interest rule, such interest could be awarded against the Postal Service.
The Court in Loeffler first focused on the significance of a sue-and-be-sued clause in an
agency's enabling legidation. It began with the general immunity rule, by noting that, "[a]bsent a
waiver of sovereign immunity, the Federal Government isimmune from suit." 486 U.S. at 554, 108
S.Ct. at 1969. The Court then observed, however, that "Congress ... has waived the sovereign
immunity of certain federa entities from the time of their inception by including in the enabling
legidation provisions that they may sue and be sued.” Id. When Congress allows federal agencies
"to sue and be sued," the Court continued, aliberal construction rule should be applied to determine
the extent of the waiver. It stated:
[S]Juchwaivers... of governmental immunity ... should beliberaly construed.... Hence, when
Congress establishes such an agency, authorizes it to engage in commercial and business
transactions with the public, and permitsit to "sue and be sued," it cannot be lightly assumed
that restrictionson that authority areto beimplied. Rather if the general authority to "sueand
be sued" isto be delimited by implied exceptions, it must be clearly shown that certain types
of suits are not consistent with the statutory or constitutional scheme, that an implied
restriction of the general authority is necessary to avoid grave interference with the
performance of agovernmental function, or that for other reasonsit was plainly the purpose
of Congress to use the "sue and be sued" clause in a narrow sense. In the absence of such
showing, it must be presumed that when Congress launched a governmental agency into the
commercia world and endowed it with authority to "sue or be sued,” that agency isnot less
amenable to judicial process than a private enterprise under like circumstances would be.
Id. (quoting FHA v. Burr, 309 U.S. 242, 245, 60 S.Ct. 488, 490, 84 L.Ed. 724 (1940)). Under this
libera construction rule, the Court recognized "that authorization of suits against federal entities
engaged in commercia activities may amount to a waiver of sovereign immunity from awards of
interest when such awards are an incident of suit." 486 U.S. at 555, 108 S.Ct. at 19609.
The Court in Loeffler then focused on the nature of the Postal Service. It stated: "When

Congress created the Postal Service in 1970, it empowered the Service "to sue and be sued in its



officia name.' 39 U.S.C. §401(1). Thissue-and-be-sued clausewas part of Congress general design
that the Postal Service "be run more like a business than had its predecessor, the Post Office
Department.' " 486 U.S. at 556, 108 S.Ct. at 1969 (quoting Franchise Tax Board of California v.
USPS 467 U.S. 512, 520, 104 S.Ct. 2549, 2554, 81 L.Ed.2d 446 (1984)). Focusing on the nature
of the Postal Service, the Court in Loeffler stated:

By launching the Postal Service into the commercial world, and including a sue-and-be-sued

clauseinits charter, Congress has cast off the Service's cloak of sovereignty and givenit the

status of a private commercia enterprise. It follows that Congress is presumed to have
waived any otherwise existing immunity of the Postal Service from interest awards.
486 U.S. at 556, 108 S.Ct. at 1969 (internal quotations and citations omitted). And, because the
presumption of waiver was not overcome by any of the exceptions to the liberal construction rule,
the Court concluded that, "at the Postal Service's inception, Congress waived its immunity from
interest awards, authorizing recovery of interest from the Postal Service to the extent that interest is
recoverable against a private party as anormal incident of suit." Id. at 557, 108 S.Ct. at 1970.

The Court in Loeffler findly turned to the question of whether prejudgment interest would
be recoverable against a private party in asuit brought under Title VII. All parties agreed that Title
V11 authorizes prejudgment interest aspart of the backpay remedy in suits against private employers.
Id. at 557-58, 108 S.Ct. at 1970-71. Accordingly, the Court held that the Postal Service could be
subjected to an interest award in aTitle VII case.

In our view, the district court read Loeffler too broadly when it concluded that the FDIC is
subject to prejudgment interest for erroneous deposit insurance determinations. It placed great, if not
dispositive, weight on the fact that Congress has authorized the FDIC to "sue and be sued." It also
concluded—without much discussion—that the FDIC is engaged in a "commercia enterprise” in
making deposit insurance determinations. Further, the district court did not consider whether
allowing prejudgment interest in this case would conflict with the provisions of the Federal Deposit
Insurance Act, or whether prejudgment interest would be recoverable against a private party under
like circumstances.

This court has twice suggested that the presence or absence of a sue-and-be-sued clause is

not dispositive of the question whether afederal agency is subject to a prejudgment interest award.



InR& RFarm Enterprisesv. Federal Crop Ins. Corp., 788 F.2d 1148 (5th Cir.1986), a case that
was decided before Loeffler, we explained:
To statethat the "sue and be sued" provisioninthe Federal Crop Insurance Act ... waivesthe
FCIC's sovereign immunity does not ... fully resolve the issue [of whether prejudgment
interest may be awarded against it for making an erroneous insurance determination]. Itis
also necessary to determine the scope of that waiver.
Id. a 1152. The crucia question with respect to awards of prejudgment interest, we noted, is
whether the sue-and-be-sued agency "has embarked upon an essentially commercial venture which
aspiresto profitability." Id. at 1153. Morerecently, in McGeheev. Panama Canal Commission, we
again indicated that the presence of a sue-and-be-sued clause may not be talismanic for purposes of
determining whether afederal agency is subject to prejudgment interest awards.” 872 F.2d at 1218;
see also Sandia Oil Co. v. Beckton, 889 F.2d 258, 262 (10th Cir.1989) (absence of a generd
sue-and-be-sued clause not necessarily fatal to claim that agency is subject to prgudgment interest
awards under Loeffler ); Far West Federal Bank, 787 F.Supp. 952, 962 (D.0Or.1992) (holding that
FDIC's sue-and-be-sued clause did not dispose of question whether FDIC could be held liable for
prejudgment interest). We did emphasize in McGehee, however, that for the Loeffler exception to
apply, the federal agency must be operating as "a commercia venture." 872 F.2d at 1218.
Thedistrict court concluded that Congress, by authorizing the FDIC to provide "insurance,"
has launched the FDIC in the commercia world and removed its "cloak of sovereignty." We

disagree. The FDIC, when it is acting in its capacity as insurer d deposits, is not like the Postal

Service in Loeffler,® but more like the Federal Crop Insurance Corporation in R & R Farm

"In McGehee, the plaintiffs were arguing that the Panama Canal Commission—which Congress
has not authorized "to sue and be sued"—was nonethel ess subject to prejudgment interest awards
for property damage. This court assumed arguendo that a sue-and-be-sued clause is not essential,
but nonetheless determined that the Panama Canal Commission was not engaged in a commercia
venture. See 872 F.2d at 1218-19.

8The FDIC'srole asinsurer of deposits is also distinguishable from the government's role in
Sandard Qil Co. of New Jersey v. United Sates, 267 U.S. 76, 45 S.Ct. 211, 69 L.Ed. 519
(1925), a case in which the Court awarded prejudgment interest to claimants under two policies
of insurance issued by the government protecting the steamship Llama and her freight against war
risks. Sandard Qil, we have stated, stands for the proposition that an award of interest will be
permitted "where the government under[takes] a commercia [insurance] enterprise and, because
[the government] ma[kes] a profit, where such an award would not impose liability on the United
States Treasury." See R& R Farm Enterprises, 788 F.2d at 1152.



Enterprises.

The Federal Deposit Insurance Act, like the Federal Crop Insurance Act, represented a
"pioneering effort” to insure against losses in a market "where commercial insurers had feared to
tread.” See R& RFarm Enterprises, 788 F.2d at 1153. Asthe Supreme Court recently stated:

Congress purpose in creating the FDIC was clear. Faced with virtua panic, Congress

attempted to safeguard the hard earnings of individuas against the possibility that bank

failures would deprive them of their savings.... To prevent bank failure that resulted in the

tangible loss of hard assets was therefore the focus of Congress' effort in creating deposit

insurance.
FDIC v. Philadelphia Gear Corp., 476 U.S. 426, 432-33, 106 S.Ct. 1931, 1935, 90 L.Ed.2d 428
(1986); seealso United Satesv. Doherty, 18 F.Supp. 793, 794 (D.Neb.1937) (noting that the FDIC
"isaninstrumentality created by the government for the public welfare ..." to provide for the sound,
effective, and uninterrupted operation of the banking system and for other purposes), aff'd, 94 F.2d
495 (8th Cir.1938), cert. denied, 303 U.S. 658, 58 S.Ct. 763, 82 L.Ed. 1117 (1938). More
importantly, the FDIC notes, "[t]here is no private, commercial equivaent to the FDIC's role of
stabilizing and promoting confidencein the national banking system.” Inaddition, athoughthe FDIC
relies on premiums from insured banks to pay the cost of deposit insurance, see 12 U.S.C. § 1817,
the FDIC aso relies on borrowing from the United States Treasury to meet its obligations, see 12
U.S.C. §1824. Thus, we concludethat the FDIC does not constitute acommercial enterprise within
the meaning of Loeffler. See also Sandia Oil Co. v. Beckton, 889 F.2d at 263 (holding that Federal
Emergency Management Agency's flood insurance program is not a commercial venture).

The district court aso ignored an important distinction between this case and
Loeffler—namely, that the plaintiff in Loeffler filed suit againgt the Postal Service under Title VI,
astatute that clearly authorizesthe award of prgudgment interest against private employers. Inthis
case, by contrast, no underlying statute clearly authorizes an award of prgudgment interest. As
discussed above, Spawn brought suit under the judicial review provisions of the Administrative

Procedure Act (APA) to challenge the FDIC's insurance determination under the Federal Deposit

Insurance Act. Spawn does not even argue that the judicial review provisions of the APA permit



federal courts to award prejudgment interest against agencies for wrongful conduct.® And, as the
Tenth Circuit pointed out in rejecting asimilar claim for preudgment interest against the FDIC, the
Federal Deposit Insurance Act expressy "permits delays in paying insurance when the FDIC isin
doubt about the validity of aclaim to insurance proceeds."*° Philadelphia Gear v. Corp. v. Federal

Deposit Ins. Corp., 751 F.2d 1131, 1138-39 (10th Cir.1984), rev'd on other grounds, 476 U.S. 426,

106 S.Ct. 1931, 90 L.Ed.2d 428 (1986); see also Marchesev. United Sates, 781 F.Supp. 241, 246
(S.D.N.Y.1991) (relying on Philadelphia Gear to hold that plaintiffscould not recover prejudgment

interest for FDIC's wrongful withholding of their certificates of deposit). The underlying statutes
governing Spawn's clam againgt the FDIC, therefore, unlike Title VI, argue against allowing
prejudgment interest awards against the FDIC in cases like this.

In sum, although thereissupport for the proposition that the FDIC is subject to prejudgment
interest awards when it makes an erroneous deposit insurance determination,™ we conclude that the
district court erred in awarding prejudgment interest under the "commercia enterprise” exceptionto
thenointerest rule. The FDIC's sue-and-be-sued clause, athough constituting abroad waiver of the
agency's immunity from suit, does not dispose of the question whether Spawn may recover interest.

The more important considerations are whether the FDIC as insurer of deposits is engaging in a

®We note that several courts have held that the APA does not authorize federal courts to
award any kind of monetary damages against an agency. See Williams v. Casey, 657 F.Supp.
921, 926 (S.D.N.Y.1987) (holding that monetary damages are not authorized by the APA);
Fidelity Financial Corp. v. Federal Home Loan Bank, 589 F.Supp. 885, 895 (N.D.Cal.1983)
("[T]he APA does not confer upon federal courts the authority to assess and levy monetary relief
ex post to compensate those injured by tortious agency action.").

1012 U.S.C. § 1821(f) provides, in pertinent part:

[T]he Corporation, in its discretion, may require proof of claims to be filed before
paying the insured deposits, and ... in any case where the Corporation is not
satisfied as to the validity of aclaim for an insured deposit, it may require the final
determination of a court of competent jurisdiction before paying such clam.

"See, e.g., North New York Savings Bank v. FSLIC, 515 F.2d 1355, 1364 (D.C.Cir.1975)
(concluding that FSLIC was subject to prejudgment interest awards, because Congress enabled it
to sue and be sued and placed the FSLIC "in the insurance business"); Texas American
Bancshares, Inc. v. Clarke, 740 F.Supp. 1243, 1248-49 (N.D.Tex.1990) (concluding that FDIC is
not entitled to claim sovereign immunity because it was created with sue-and-be-sued clause and
relies on premiums from banks), rev'd on other grounds, 954 F.2d 329 (5th Cir.1992).



commercial operation and, ultimately, whether Congress intended the FDIC to be liable for
prejudgment interest in the context of erroneous deposit insurance determinations. In our view, the
FDIC isnot engaged in acommercia enterprise when it acts as insurer of deposits, but rather as a
protector of the banking system and the general welfare. More importantly, Congress specifically
contemplated delays in FDIC insurance determinations—without specifically providing for awards
of prgjudgment interest. Thus, following the Tenth Circuit in Philadelphia Gear, we hold that the
FDIC is immune from prejudgment interest awards in the context of erroneous deposit insurance
determinations.*?
B. The Attorney's Fee Award

The FDIC also argues that the district court erred in awarding Spawn attorney's fees under
the Equal Accessto Justice Act, 28 U.S.C. § 2412. Specificaly, the FDIC contendsthat the district
court abuseditsdiscretioninfinding that the FDIC'sposition—i.e., itsreliance on the Spawns deposit
account records to determine the ownership of their certificates of deposits—was not substantially
justified. For the following reasons, we agree and, accordingly, reverse the district court's award of
attorney's fees.
1. Attorney's Fees Under the Equal Access to Justice Act

The Equal Accessto Justice Act directs courtsto award "to aprevailing party other than the
United States fees and other expenses.... incurred by that party in any civil action ... unlessthe court
finds that the position of the United States was substantially justified or that specia circumstances
make an award unjust.” 28 U.S.C. § 2412(d)(1)(A). The Act further instructs:

Whether or not the position of the United States was substantially justified shal be

determined on the basis of the record (including the record with respect to the action or

fallure to act by the agency upon which the civil action is based) which is made in the civil

action for which fees and other expenses are sought.

ld. 8 2412(d)(1)(B). Finaly, the Act defines the "position of the United States’ as meaning, "in

addition to the position taken by the United States in the civil action, the action or failure to act by

2We express no opinion regarding whether the FDIC, when acting in other capacities and in
other contexts, isimmune from prejudgment interest awards. See, e.g., Northern Bank v. Federal
Deposit Ins. Corp., 242 Neb. 591, 496 N.W.2d 459 (1993) (holding that FDIC in its capacity as
receiver is not entitled to claim immunity from prejudgment interest awards).



the agency upon which the civil actionisbased.” Id. § 2412(d)(2)(D).

In Pierce v. Underwood, 487 U.S. 552, 108 S.Ct. 2541, 101 L.Ed.2d 490 (1988), the
Supreme Court defined thephrase " substantially justified” in 12 U.S.C. §2412(d)(1)(A). Itexplained
that the government's position, to be "substantially justified,” need not be" "justified to high degree,’
but rather "justified in substance or in the main'—that is, justified to a degree that could satisfy a
reasonable person." 487 U.S. at 564, 108 S.Ct. at 2549. Although the Court cautioned that, to be
substantially justified, a position must be "more than merely undeserving of sanctions for
frivolousness,” id. at 566, 108 S.Ct. at 2551, the Court refused to require the government to
demonstrate that its position was "more than merely reasonable.” Seeid. at 566-67, 108 S.Ct. at
2551. Ultimately, the Court equated a" substantially justified" position with one having a"reasonable
basis both in law and fact." 1d.

The Court in Pierce aso resolved questions about the appropriate standard of appellate
review with regard to adistrict court's characterization of the government's position. It held that a
district court's determination of whether the government's position has been "substantially justified"
should be reviewed under the abuse of discretion standard. Seeid. at 562-63, 108 S.Ct. at 2549. In
so holding, the Court reasoned: "We think that the question whether the [g]overnment's litigating
position has been "substantialy justified' is... amultifarious and novel question, little susceptible, for
the time being at least, of useful generalization, and likely to profit from the experience that an
abuse-of-discretion rule will permit to develop.” Id. at 562, 108 S.Ct. at 2548.

Thus, we review adistrict court's determination that the government's position was (or was
not) substantialy justified for abuse of discretion. Aguilar-Ayala v. Ruiz, 973 F.2d 411, 416 (5th
Cir.1992); Peralesv. Casillas, 950 F.2d 1066, 1072 (5th Cir.1992). Underlying findings of fact, of
course, are reviewed for clear error. Aguilar-Ayala, 973 F.2d at 416; Perales, 950 F.2d at 1073.
Underlying conclusions of law, however, are reviewed de novo. Aguilar-Ayala, 973 F.2d at 416;
Perales, 950 F.2d at 1072-73. As Judge Friendly has stated, "[i]t is not inconsistent with the
discretion standard for an appellate court to declineto honor apurported exercise of discretion which

was infected by an error of law." Abramsv. Interco, Inc., 719 F.2d 23, 28 (2d Cir.1983).



2. The District Court's Award of Attorney's Fees

The district court in this case found that the FDIC's position in refusing to look behind the
bank records of COD 55386 to determine ownership was not substantialy justified. In so finding,
the district court relied exclusively on this court's holding in Spawn I. It stated:

FDIC has not established that its position was substantially justified. The Fifth Circuit found

that FDIC's decision to deny insurance coverage on Mr. Spawn's certificate of deposit was

arbitrary and capricious or otherwise not in accordance with law. The Fifth Circuit further
found that FDIC's interpretation of the regulation contradicted the unambiguously express
directions that they contained. That is the reason for my finding. My finding is not based
upon the inconclusive communications back and forth between Mr. Spawn and Ms. Martin
concerning the format of the proof of clam. | don't find that there's any evidence to be
gleaned from the documents or oral communications that bears upon substantial justification
or that bears on bad faith.

Thus, thedistrict court essentialy found that, becausethe FDIC'spositionwith respect to determining

ownership of COD 55386 washeldto be"arbitrary and capricious' and " not in accordance with law,"

it was ipso facto not substantially justified.

Wethink that the district court, in determining that the FDIC's position was not substantially
justified, misapprehended the governing legal standards. It appears that the district court ignored
section 2412(d)(1)(B), whichinstructs courtsto make the substantial justification determination " on
the basis of the record (including the record with respect to the action or failure to act by the agency
uponwhichthecivil actionisbased)." Thedistrict court did not consider the entire litigation posture
of the FDIC, but concluded that, because the FDI C was unsuccessful in Spawn |, its position was not
substantially justified. On this score we agree with the First Circuit, that district courts should
"refrainfromtreating every reversal of agency action asthefunctional equivalent of an"unreasonable
position' " under the Equal Accessto Justice Act. Serra Club v. Secretary of the Army, 820 F.2d
513, 517 (1st Cir.1987); see also Pierce, 487 U.S. at 569, 108 S.Ct. at 2552 ("Conceivably, the
[g]overnment could take a position that is not substantially justified, yet win; even more likely, it
could take a position that is substantially justified, yet lose.") (emphasis added); Evansv. Sullivan,
928 F.2d 109, 110 (4th Cir.1991) ("It would be awar with lifeé's redlities to reason that the position

of every loser in alawsuit uponfina conclusion wasunjustified."). Aswe stated in Griffonv. United

Sates Department of Health & Human Services, 832 F.2d 51, 52 (5th Cir.1987), "[m]erely because



the government's underlying action was held legally invalid as being "arbitrary and capricious does
not necessarily mean that the government acted without substantial justification...."

Moreover, after reviewing the record and our decision in Spawn |, we are convinced that,
under the governing legal standards, the FDIC was substantialy justified in relying on the Spawns
deposit account records to determine ownership of their certificates of deposit. After al, even the
district court originally found the FDIC's position meritorious enough to warrant granting summary
judgment in itsfavor. This fact alone, of course, does not render the FDIC's position substantially
justified, see Estate of Smith v. O'Halloran, 930 F.2d 1496, 1501 (10th Cir.1991), but it is afactor
weighing infavor of the FDIC. Moreimportantly, in our view, isthe confusing nature of 12 C.F.R.
8 330.9 (1992)—the particular regulation involved inthiscase. See Palermov. Federal Deposit Ins.
Corp., 981 F.2d 843, 846 (5th Cir.1993) (noting that new version of regulation, like the older
version, isinartfully drafted, internally inconsistent, ambiguous, and irreconcilable). Our decisionin
Soawn |, that the FDIC had to determine whether COD 55386 was in fact jointly owned, rested not
on the unreasonabl eness of the FDIC's position, but rather on aneed to make sense out of aconfusing
regulation. We noted that the first sentence of section 330.9(b) was entirely consistent with the
FDIC's position. See 925 F.2d at 888. The FDIC's position failed, however, under the second
sentence of section 330.9(b), whichin aback-handed fashion (and in away apparently not envisioned
by the FDIC) established a different test for determining whether certificates of deposit were jointly
owned. Seeid.

Accordingly, we hold that the district court abused its discretion in concluding that the
FDIC'slitigating positionwasnot substantialy justified. Thedistrict court'sdetermination, it appears,
was"infected withan error of law." Moreover, we are convinced that, athough the FDIC'slitigating
position ultimately proved unsuccessful, it wasjustified in substance or inthe main, to the degreethat
it could satisfy areasonable person. See Pierce, 487 U.S. at 564, 108 S.Ct. at 2549.

[11. CONCLUSION
The digtrict court erred in awarding Coy Spawn prejudgment interest and attorney's fees.

Contrary to thedistrict court's conclusion, the FDIC isimmune from pregjudgment interest awardsin



the context of erroneous deposit insurance determinations. And with respect to the attorney's fee
award, the district court abused its discretion in determining that the FDIC's position was not
substantially justified.

The part of the district court's final judgment awarding Spawn prejudgment interest and
attorney'sfeesis, therefore, REVERSED. Inal other respects, thejudgment isAFFIRMED. Each

party shall bear its own costs.



