IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-6100

JESSE CAMPCS, W R (RESENDEZ) MORRI S,
AND MEXI CAN AMERI CAN BAR ASSOCI ATI ON
OF HOUSTON,
Pl aintiffs-Appellants,
ver sus
CI TY OF HOUSTON, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Southern District of Texas

( July 31, 1992 )

Bef ore GOLDBERG JOLLY, and WENER, C rcuit Judges.
PER CURI AM

On our own notion, we wthdraw our prior opinion reported at
960 F.2d 26, and substitute the foll ow ng:

The district court required that the Novenber 1991 Houston
City Council election be conducted under a reapportionnent plan
objected to by the Attorney CGeneral of the United States. Because
we find that the district court abused its discretion, we VACATE
the judgnent of the district court and REMAND the case for such

further proceedings, if any, that may be necessary.



I

In 1979, the Gty of Houston adopted a form of governnent
consisting of a fifteen-nenber council, includingthe mayor, who i s
al so a nenber of the council ("Plan 9-5-1 #1). Al are elected for
concurrent two-year terns. Nine of the council nenbers are el ected
fromsingl e-nenber districts; six, including the mayor, are chosen
at | arge.

In April 1991, the H spanic citizens filed suit against the
Cty, alleging that the at-large elections for council nenbers
dilute Hi spanic voting strength in violation of Section 2 of the
Voting R ghts Act of 1965 (as anended), 42 U . S.C. § 1973, and the
Fourteenth Anmendnent to the United States Constitution. The
Hi spanic citizens asked the district court to enjoin all future
el ections under the at-large schene and to order into effect a 22-
menber City Council. The Gty of Houston noved for sunmary
judgnent; that notion is pending before the district court.

Meanwhi | e, 1990 census data had reveal ed that the ni ne singl e-
menber districts in Plan 9-5-1 #1 were significantly unequal in
popul ation, in violation of the one-person, one-vote requirenents
of the Fourteenth Anmendnent. Accordingly, on June 5, 1991, the
City of Houston adopted a redistricting plan for the nine single-
menber districts, using 1990 census data ("Plan 9-5-1 #2"). On
that sanme day, the Cty also adopted an alternative redistricting
pl an consi sting of sixteen single-nenber districts, which was to be

i npl emented i f an August 10 charter revision election on the issue



was successful . On July 9, the Gty submtted both alternative
plans to the Attorney General of the United States, as required by
Section 5 of the Voting R ghts Act, 42 U S. C. 8§ 1973c. In the
August 10 City Charter revision el ection, the sixteen single-nenber
district alternative reapportionnment plan was rejected by the
voters; therefore, the Attorney GCeneral did not consider that
alternative.

On August 21, the Attorney Ceneral requested nore information
regarding Plan 9-5-1 #2. The Attorney CGeneral requested that the
City respond to specific allegations that the Departnent of Justice
had received fromthe Hi spanic community in Houston that the plan
di scrim nated against them The Cty nmade several responses to the
Attorney Ceneral's request, but did not conplete its subm ssion
until Septenber 27. The Gty proceeded with steps to i nplenent the
unprecleared Plan 9-5-1 #2 in preparation for the scheduled
Novenber 5 el ection.

On COctober 4, the Attorney General interposed a tinely
objection to the proposed Plan 9-5-1 #2 pursuant to Section 5 of
the Voting Rights Act. On Cctober 7, the Gty filed a notion for
leave to file a supplenental counterclaim against the Hispanic
citizens in the Section 2 action. |In the counterclaim the Cty
asked for a declaration regarding the constitutionality of the
mal apportioned Plan 9-5-1 #1, and requested that the district court
order that Plan 9-5-1 #2 (the plan to which the Attorney Gener al

had objected) be used as an interimplan for the Novenber 5 Cty



Counci|l el ections. The United States Attorney Ceneral noved to
participate as an amcus and filed a detailed brief objecting to
the jurisdiction of the court. At a hearing on Cctober 9, the Gty
presented testinony from election officials that it would be
physically inpossible to hold the Novenber 5 election under any
pl an other than Plan 9-5-1 #2, the one objected to by the Attorney
Ceneral. At the conclusion of that hearing, the court directed the
parties to neet and attenpt to settle the issues. The hearing was
continued until October 11.

A few hours before the October 11 hearing, the Houston City
Counci| adopted an entirely different plan of apportionnment of the
ni ne single-nenber council districts ("Plan 9-5-1 #3), and
imedi ately submtted it to the Departnent of Justice via telefax
for preclearance. At the hearing that afternoon, counsel for the
City announced to the district court that the Cty had been unabl e
to reach an agreenent with the Hi spanic citizens. However, the
City urged the court to adopt Plan 9-5-1 #3 as an interim plan
pendi ng precl earance.

At the concl usion of the hearing, the court stated that it had
three plans beforeit: (1) the mal apportioned Pl an 9-5-1 #1, under
whi ch nenbers of the Houston City Council were el ected during the
1980s; (2) Plan 9-5-1 #2, to which the Departnment of Justice had
objected; and (3) Plan 9-5-1 #3, which had been passed by the Cty
Council only hours before the hearing. The City urged that the

court not order it to use Plan 9-5-1 #1, because it was based on



the 1980 census and presunmably had |arge popul ati on deviations
anong the districts. The Hi spanic citizens opposed Plan 9-5-1 #2,
because it had been objected to by the Departnent of Justice. They
did not support the new Plan 9-5-1 #3, although they acknow edged
that it was an inprovenent over Plan 9-5-1 #2.

On October 12, before the district court issued its ruling,
the Attorney GCeneral precleared Plan 9-5-1 #3, subject to
reconsideration in the event that new information cane to his
attention before the expiration of the sixty-day period within
which he is allowed to object to plans submtted by covered
jurisdictions. A copy of the preclearance letter was sent by
telefax to the district court. Later that afternoon, however, the
district court ordered that the Novenber 5 elections be conducted
under unprecleared Plan 9-5-1 #2. The court reasoned that,
al t hough Plan 9-5-1 #3 had been precleared, it should not be used,
because the Hispanic citizens objected to it, and the Attorney
Ceneral m ght change his m nd.

On Cctober 16, the Hi spanic citizens noved for a stay, which
the district court denied the followng day. On Cctober 18, the
Hi spanic citizens sought a stay fromthis court, which was denied
on Cctober 24. The Hi spanic citizens' request for relief fromthe
United States Suprene Court was al so deni ed.

On Cctober 17, the United States filed a separate enforcenent
action against the Cty of Houston seeking to enjoin the Novenber

5 el ection because it was proceedi ng under an unprecl eared plan of



apportionnent. United States v. Gty of Houston, No. H 91-3076

(S.D. Tex.). In the alternative, the United States requested that
speci al el ections, under a precl eared plan, be schedul ed as soon as
practicable. A three-judge panel was convened, and a hearing was
set for Cctober 28. On Cctober 29, the three-judge panel refused
to grant the injunction, noting:

The Fifth Grcuit's denial of a stay operated on
the wunderstanding that Judge Hittner's order
represents a tenporary expedient. . . . The Gty
cannot pl ausi bly contend on the one hand that Judge
Hittner's order represents an interimplan and then
on the other hand, aver that the office holders
el ected in next Tuesday's election wll continue in
office for the entire terns. As far as this court
is concerned, the interim order of Judge Hittner

if affirmed by the Fifth GCrcuit, wll require an

el ection under a constitutional, precleared or
court inposed districting schene in far |less than
two years.

The Hi spanic citizens tinely appealed, and the United States
filed an am cus brief supporting the H spanic citizens' position.
|1

The Hispanic citizens and the United States argue that the
district court |lacked jurisdiction or otherw se exceeded its
authority ingranting relief onthe Gty's countercl ai mbecause (1)
the counterclaim did not present a justiciable "case or
controversy"; and (2) the counterclaimis an action under Section
5 of the Voting Rights Act and, therefore, only a three-judge court
aut hori zed to decide Section 5 issues could have ordered the relief
sought by the Cty. W conclude that the district court had the

power to grant sonme formof interimrelief, but that it abused its



discretion in ordering the election to be conducted under
unprecleared Plan 9-5-1 #2, to which the Attorney General had
interposed a tinely objection.
A

The Hi spanic citizens and the United States contend that the
City's counterclaim did not present a justiciable case or
controversy because the H spanic citizens' Section 2 action rel ated
solely to the at-large seats, and they had not filed a
mal apportionnment challenge to Plan 9-5-1 #1. We di sagree.
Al t hough t he procedural context in which the counterclai mwas filed
i s rather unusual, we conclude that the requirenents of Article |11
were satisfied. Under state law, the City was required to conduct
the election as schedul ed; but the only precl eared apportionnent
pl an avail abl e after the Attorney General objected to Plan 9-5-1 #2
was the mal apportioned Plan 9-5-1 #1 used during the 1980s. Had
the City chosen to use Plan 9-5-1 #1, it faced the very substanti al
i kelihood of an injunctive challenge and postponenent of the
el ection, or later vacation of the election results. It therefore
chose to file the counterclaimagai nst the Hi spanic citizens in the
Section 2 action and obtain a declaration that Plan 9-5-1 #1 was
unconstitutionally nmal apportioned, thus clearing the way for a
court-ordered plan for use in the inpending election. Under the
ci rcunst ances, we cannot say that the course chosen by the Cty

necessarily was either inproper or taken in bad faith, nor did the



Cty's lawsuit prevent the Attorney Ceneral from proceeding to
consi der preclearance nmatters.
B
1
Under Section 5 of the Voting Rights Act, 42 U S.C. 8§ 1973c,
covered jurisdictions, such as the Gty of Houston, nmay inplenent
changes in voting procedures in only two ways: (1) by obtaining a
declaratory judgnent fromthe United States District Court for the
District of Colunbia that the proposed change does not have the
purpose or effect of abridging the right to vote on account of
race; or (2) by submtting the proposed change to the Attorney
Ceneral for preclearance. Chall enges to an objection by the
Attorney General may be heard only by the District Court for the
District of Colunbia. E.g., Perkins v. Mtthews, 400 U S. 379

(1971). However, Section 5 s "preclearance requirenents [do] not
apply to plans prepared and adopted by a federal court to renedy a

constitutional violation." MDaniel v. Sanchez, 452 U S. 130, 138

(1981).

Section 5 states, in pertinent part, that "[a]ny action under
this section shall be heard and determ ned by a court of three
judges in accordance with the provisions of section 2284 of Title
28, . . ." 28 U S.C § 2284(a) provides:

A district court of three judges shall be convened
when ot herwi se requi red by Act of Congress, or when

an action i's filed chal | engi ng t he
constitutionality of t he apporti onnment of



congressional districts or the apportionnent of any
statew de | egislative body.

Because this is not an action challenging either a congressional
apportionnent schene or a state-w de apportionnent schene, it falls
within 8 2284(a), thus requiring a three-judge court, only if the
action is one "under" Section 5. Furthernore, we should note that
a three-judge court convened under Section 5is a court of limted

jurisdiction and limted authority. In United States v. Board of

Supervi sors, 429 U. S. 642, 645 (1977), the Suprene Court held that

"[a]ttenpts to enforce changes that have not been subjected to
[ section 5] scrutiny nmay be enjoined by any three-judge district
court in a suit brought by a voter . . . or by the Attorney General
on behalf of the United States."” "Enforcenent" only includes the
determ nations whether a voting change is covered by Section 5,
whet her the precl earance requirenents have been net and, if they
have not, what renedy is appropriate. |d.
2

The Gty contends that its counterclaimis not an "action
under" Section 5 because it did not challenge the nerits of the
Attorney General's objection to Plan 9-5-1 #2, and did not seek to
have the district court order Plan 9-5-1 #2 to be used as the
permanent plan for the 1990s. Each underlying point is correct.
Because the Gty asked that the unprecleared Plan 9-5-1 #2 be used
as an interimplan for the Novenber 5 election, the Cty did not

seek relief that necessarily would circunvent preclearance



requi renents. Instead, the City sought to alleviate the difficult
situation it faced after the electorate had rejected the sixteen
si ngl e-nenber district plan and the Attorney Ceneral had objected
to Plan 9-5-1 #2. Thus, we believe the question is not whether the
district court's jurisdiction and the Attorney Ceneral's Section 5
responsibility are in conflict; rather, the question is under what
conditions did the court have the authority to order an interim
el ection, notw thstanding an unresolved Section 2 case and the
absence of a precleared redistricting plan.

As the Attorney Ceneral acknow edges, the district court had
the authority to order sone form of energency relief. See Brief
for the United States as Am cus Curiae, pp. 18-19 (district court
had power to enjoin election pending precl earance of a newplan; to
devise its own plan, correcting the objections raised by the
Attorney Ceneral to the prior subm ssion; or to adopt precleared

Plan 9-5-1 #3); see also Uphamv. Seanobn, 456 U S. 37 (1982). To

hold, as the plaintiffs urge, that the district court "I|acked
jurisdiction" to adopt--as only an interim neasure--the plan to
which the Attorney General had initially objected creates
unaccept abl e tensions with the consistently-recogni zed di scretion
of the district court to fornul ate and authorize the i npl enentation
of interim election plans in voting rights cases. See, e.q.,

McDani el v. Sanchez, 452 U. S. 130 (1981); Connor v. Finch, 431 U S.

407 (1977). Such a holding is further objectionable because

illogically, it would make jurisdiction depend upon the relief

-10-



ultimately ordered by the court. Courts cannot operate under such
post hoc rul es.

Second, although whether and why the Attorney Ceneral has
objected to a certain plan are very relevant factors for the
Section 2 court to consider, alone they cannot preclude the court
fromusing that plan as an interi mneasure. The Attorney General's
objection or lack thereof does not necessarily indicate that the
plan is constitutional or unconstitutional: it sinply neans that
the plan has not net the necessary procedural requirenents. Under
appropriate circunstances, even an unconstitutional plan nmay be

i npl emented on an interim basis. Upham v. Seanon, 456 U. S. 37

(1982). Moreover, as far as Section 5 is concerned, there is no
distinction between a plan to which the Attorney General has
objected and a plan that has not been submtted to the Attorney
General at all: in either case Section 5 has not been satisfied.
Thus, in deciding whether the court has authority to act, a
determ nation cannot be rationalized on the basis of the Attorney
Ceneral's filing or failure to file an objection. The plaintiffs
jurisdictional argunent thus stands in conflict with the scope of
authority that Section 2 courts have traditionally possessed.
Third, inviewof the decidedly limted jurisdiction of three-
judge courts, it is unclear why a three-judge court can deci de, as
the plaintiffs suggest, what kind of interimrelief is necessary
during the pendency of a Section 2 action. A three-judge court is

required only to decide whether Section 5 applies, and if so,

-11-



whet her it has been satisfied. Section 2 does not require three-
j udge courts when statew de apportionnment schenes are not at issue,
yet the plaintiffs' position would require their intervention in
Section 2 cases on a w de scale.

Finally, the problens in a "jurisdictional" analysis of a
Section 2 court's interimelection order becone apparent when one
considers the daunting variety of procedural issues that m ght
arise from interrelating single-judge and three-judge court
functions. Al of these reasons persuade us of the lack of nerit
of a jurisdictional objection to the City's counterclaim

3

Notw t hstandi ng that the district court had jurisdiction to
grant interimrelief, however, we conclude that on the facts of
this case that it abused its discretion. After the Attorney
Ceneral objected to Plan 9-5-1 #2, there were several alternatives
available to the district court: (1) it could have enjoined the
use of Plan 9-5-1 #1 and enjoi ned the el ecti on pendi ng precl earance
of a new plan; (2) it could have devised its own plan, perhaps
respondi ng to the objections raised by the Attorney General to Plan
9-5-1 #2; or (3) it could have ordered that the election be
conducted wunder Plan 9-5-1 #3, which the Attorney GCeneral
conditionally precleared at the last mnute, and which the Cty
supported. The district court offered weak reasons for refusingto
order an el ection under the belatedly precleared Plan 9-5-1 #3 and

thus for ignoring the Justice Departnent's role in the

-12-



redistricting process. Contrary to the district court's proffered
rational e, the H spanic citizens' objectionto Plan 9-5-1 #3 cannot
have been significant, because they al so objected to Plan 9-5-1 #2,
which the court adopted. That sonme changes in local voting
procedures were necessary is |i kewi se no reason to refuse Plan 9-5-
1 #3, because the City agreed to that plan and urged its adoption
notw t hstandi ng such difficulties. In short, the district court's
preference for Plan 9-5-1 #2, instead of Plan 9-5-1 #3, apparently
was gui ded nore by its preference than by the significant factors
of Justice Departnent conditional preclearance and Cty support for
Plan 9-5-1 #3. W cannot approve the district court's unsupported
choice, given the available alternatives.
C

Qur holding is narrow and fact-bound. W reiterate that a

court-ordered reapportionnent plan is not subject to the

precl earance requirenents of Section 5. See McDaniel v. Sanchez,

452 U. S. at 138. Further, elections may be held under exigent
circunstances under a plan to which the Attorney Ceneral has

objected. See dark v. Roener, us _ , 111 S . 2096, 2102

(1991). When, however, the district court does not fashionits own
plan as an interim neasure, and it rejects, wthout adequate
reasons, a precleared plan in favor of a | egislative plan that has
not been precleared, it abuses its discretion in awarding interim

relief.

- 13-



1]

The district court abused its discretion in awarding interim
relief and, thus, we VACATE the QOctober 12th order. The parties
have not requested that we set aside the Novenber 5 election
results. This opinion should not be construed as having any such
an effect, nor should it be construed as requiring the district
court to order new el ections under a different plan. W REMAND t he
case for further proceedi ngs as the district court deens necessary,
whi ch shoul d not be inconsistent with this opinion.

VACATED and REMANDED.
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