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Before GOLDBERG, JOLLY, and WIENER, Circuit Judges.

WIENER, Circuit Judge.

In this equal protection case, Plaintiff-Appellant B.J. Reid challenges the take nothing
judgment entered against him by the district court, which based its judgment on the jury's answer to
the first of eight specia interrogatories. Reid contends that the court erred in relying on the first
interrogatory alone and disregarding the remaining seven. As we find that, when answered in the
negative, only the first interrogatory was relevant to the outcome of the case, we affirm the take
nothing judgment.

|. FACTS AND PROCEEDINGS

ThiscasebeganinNovember 1982, whenthe Defendant—A ppellee, Rolling Fork Public Utility
Digtrict ("the District"), began devel oping plans for the expansion of its sewage treatment plant. As
part of these plans, the District's engineer mailed a planning letter to ascertain individuas water and
sewer needs. The letter stated that failure to respond would result in the alocation of resources as
if aconventional singlefamily development wereplanned. Plaintiff—-Appellant'sfather, at thetimethe
owner of property dated for the development of 175 condominiums, failed to respond to the letter.
Accordingly, the District issued a commitment to serve 85 condominium units.

In September 1983, Reid acquired ownership of the land from his father and requested a
commitment from the District to servethe total 175 units. The board of the District voted to deny

the application, citing seven reasons, including economic factors, actual capacity of the plant, delay



in notification, and historic problems between the District and the corporations owned by Reid.

Reid sued the District and two of its board members dleging a violation of the Equal
Protection clauses of the Federal and Texas Constitutions. The jury returned a verdict for Reid
against al defendants.

On appeal, a panel of this court, in Reid v. Rolling Fork Public Utility District* (Reid | )
vacated and remanded for anew trial, holding that the jury instructions constituted reversible error.
In so doing, the court stated:

Even if we could accept [Reid's|] version of the facts, the District would be insulated
from an action for denia of equal protection if there is any rational basis for rgecting the
requested commitment. That issue must be resolved by a properly instructed jury.?

On remand, the district court followed the guidance of Reid | and submitted to the jury the
appropriate "reasonable basistest." Specificaly, the court propounded eight special interrogatories
to thejury, severa of which arethe subject of thisappeal. Atthesecondtrial, Reid claimed that after
the Digtrict'sinitial denia of his application, he offered to resolve the expressed problems by paying
for the needed expansion and accepting utility service for each unit as it became available. In his
appellate brief, Reid arguesthat his offers removed any |egitimate objectionsthe District could have,
leaving only the bias that Reid alleges the District holds against his father. Reid challenges as
pretextual the other reasons cited by the District, maintaining that the history of problems between
his father and the District supports his claim of impermissible bias, and disputing the assertion that
his father failed to respond to the District's | etter.

1. STANDARD OF REVIEW
Because this case comes before us on appeal for a second time, our review of issues aready
decided is constrained by the "law of the case" doctrine, which states that:

The decision of alegal issue by an appellate court establishes the "law of the case" and must

be followed in al subsequent proceedings in the same case at both the trial and appellate

levels unless the evidence at a subsequent trial was substantially different, the controlling
authority has since made a contrary decision of law applicable to such issues, or the decision

1854 F.2d 751 (5th Cir.1988),
2\d. at 755 (emphasis added).



was clearly erroneous and would work a manifest injustice.®
Thus, "our task on subsequent review ... isto follow thefindings, holdings, and instructions contained
in the appellate court's initial mandate, absent an extremely good reason to do otherwise."*

To theextent that Reid here raises question not decided in Reid |, we are free to consider the
issues according to our established standards of review. Reld presentstwo such issuesin theinstant
case, both of which are subject to de novo review. First, he maintains that the district cairt
impermissibly disregarded several of the special interrogatoriesthat created aninconsistency withthe
take nothing judgment. We need not establish a standard of review for this claim becausethereisin
fact no inconsistency. The first two interrogatories are a statement of the applicable law, which we
review de novo.

Second, Reid claimsthat the district court erred initsapplication of Texaslaw indetermining
his state equal protection clam. Wereview adistrict court's determination of state law de novo and
without particular deference.®

1. ANALY SIS
A.INCONSISTENT INTERROGATORIES

Reid challengesthe district'sdecision onequal protection grounds, aleging violationsof both
the federal and state congtitutions. As the panel stated in Reid |, this case does not implicate a
fundamental right or a suspect classification and is thus subject to the reasonable basis test, i.e., the
decision of agovernmental body does not violate the equal protection guaranteesif thereisany basis
for the action that bears a debatably rational relationship to a conceivable legitimate governmental
end.

As we have noted, the district court, in its instructions to the jury, followed our Reid |

decision and defined the reasonable basis test correctly. In the end, the court submitted a total of

*Schexnider v. McDermott Int'l Inc., 868 F.2d 717, 718-19 (5th Cir.1989) (citation omitted);
see also Hermann Hosp. v. MEBA Medical & Benefits Plan, 959 F.2d 569 (5th Cir.1992).

“Vieux Carre Property Ownersv. Brown, 948 F.2d 1436 (5th Cir.1991) (citation omitted).
*Salve Regina College v. Russell, — U.S. ——, 111 S.Ct. 1217, 113 L.Ed.2d 190 (1991).



eight specid interrogatories to the jury. At the center of this case are the first two of these
interrogatories as well as the court's instructions to the jury concerning the manner in which these
interrogatories should be answered. Interrogatory No. 1 and itsinstructions read in pertinent part:
You are ... instructed that it is not arbitrary for a Digtrict like Rolling Fork to refuse to
provide utility service to property within its boundaries so long as there is any basis for the
action taken that bears a debatably rational relationship to a conceivably legitimate
governmental end. You are further instructed that aslong asthereis a concelvable rational
basisfor the officia action, for the denid, it isimmaterial that it isnot the or a primary factor
in reaching adecision or that it was not actually relied upon by the decision makers or that
some other non-suspect irrational factors may have been considered.
Specia Interrogatory No. 1:
Was there no concelvable rational basis for the action of the District in rgecting the
commitment requested by Plaintiffs? Answer "Yes' if you find that there was no conceivable
basis for the rejection of the commitment requested by Plaintiffs. Otherwise answer "No".
The jury answered this question in the negative, thus finding that there was a concelvable rational
basisfor the District'sdecision. The District, not surprisingly, argues that thisfirst finding isthe end
of the case; that once the jury found a conceivable rational basis, by definition there could be no
equal protection violation.
Ontheother hand, Reid disputesthe applicability of Interrogatory No. 1 withtwo arguments.
Hefirst argues, with no citation of authority, that the determination of arational basisis a question
of law, not fact, and thus the court erred by submitting the question inthefirst place. Thisargument
isinconsistent with Reid |, in which the panel clearly determined that the question was one for a
properly instructed jury. But, even if the Reid | panel were incorrect, its decision bound the district
court, asit binds us, in all subsequent proceedings unless, under the "rule of the case" doctrine, one

of the three recognized exceptions appertain.® As Reid hasfailed to advance any arguments that the

*These exceptions are;

() the evidence adduced on retrial was substantially different; (2) controlling
authority has since overruled the decision of law embraced by the appellate
mandate; or (3) the prior panel's decision is manifestly unjust and clearly
erroneous, striking the court "as more than just maybe or probably wrong; it must
be dead wrong."

City Public Serv. Bd. v. General Elec. Co., 935 F.2d 78, 82 (5th Cir.1991) (quoting Parts
& Elec. Motors, Inc. v. Sterling Elec. Inc., 866 F.2d 228, 233 (7th Cir.1988)).



Reid | panel was incorrect and has failed to cite any authority for his proposition, Reid | stands as
binding precedent for the instant appeal (Reid 11 ).

Reid does, however, offer hisowninterpretation of Reid I, focusing onthe panel'sinstruction
that the District may rationally deny service based on present lack of capacity, even if it expectsto
have sufficient capacity when the service actually would be provided. The Reid | panel reasoned that
autility could rationally choose a conservative approach that would requireit to refuse the risk that
future capacity would not materialize.” Reid arguesthat hisoffer to fund the expansion and to accept
sewage service immediately as it became available removed any risk and thereby rendered that
argument nugatory. Even if we assume that Reid is correct, however, his contention is irrelevant
because it merely addresses the outcome of the jury's decison—not whether the jury was the
appropriate body to determine the issue.

Second, Reild inggts that Interrogatory No. 1 is a "non-finding" and is inconsistent with
Interrogatory No 2. Reid attempts to explain that Interrogatory No. 1 is anon-finding because the
jury answered it inthe negative. He claimsthat "[t]he District ... sometimes backslidesinto the cozy
but insupportable positionthat the"'no" answer constitutesafinding initsfavor. No authority iscited
for the passing statements that the "no" answer isafinding of the converse of the inquiry." Reid's
argument fails because Interrogatory No. 1 was purposefully phrased in the negative; and, more
importantly, the court'sinstructionsfor answering it clearly statesthat an answer of "no" meansthat
there was a conceivable rational basis. And, by the very definition of the reasonable basis test, the
existence of such abasis exonerates the District.

In connection with this second point, Reid also insists that Interrogatory No. 1 is not
controlling because it is inconsistent with Interrogatory No. 2, which asks:

Did the District arbitrarily and capricioudly deny the request for commitment by plaintiffs.

"Arbitrary" and "capricious’ means unreasonable action or unreasonable discrimination so

that plaintiffswere not reasonably afforded the same opportunity for utility service extended

to others similarly situated in the District.

At first glance, the jury appears to have created an inconsistency when it proceeded to answer this

'Reid I, 854 F.2d at 755.



second questionintheaffirmative. Reid arguesthat Interrogatory No. 2 controls, repeating hisclaims
that Interrogatory No. 1 isinvaid either because it was improperly submitted to the jury or because
it isa"non-finding." Reid also offers the argument that Interrogatory No. 2 controls because the
District offers no reason why Interrogatory No. 1 should control.

Tothecontrary, the District doesoffer an explanation for the apparent inconsi stency between
Interrogatories No. 1 and 2, and avery plausible one at that. The District reads Interrogatory No.
1 asasking if there is any conceivable rational basis for the decision, and reads Interrogatory No. 2
as asking whether the District in fact relied on an irrational or arbitrary ground. The District
concludes that thisis perfectly consistent with the test restated in Reid I, to wit:

Aslong asthere is a conceivable rational basis for the official action, it isimmateria that it

was not the or a primary factor in reaching adecision or that it was not actually relied upon

by the decisonmaker or that some other nonsuspect irrationa factors may have been

considered.®
Thus, thereis no inconsistency between the two interrogatories, one of which asks whether the jury
could conceive of any rational basisfor the District'saction and the second of which askswhether the
Digtrict in fact relied on some different, irrational factor. The only determinative question is
Interrogatory No. 1, for, as the test states, whether the decisonmaker actualy relied on the
conceivablerational basisisirrelevant; its mere existenceis sufficient to eschew an equal protection
violation.

Reid'sargumentsarewholly unpersuasive. InReid |, apand of thiscourt directed thedistrict
court on remand to submit to the jury the reasonable basistest. Thedistrict court did so intheform
of Interrogatory No. 1, accurately following the Reid | panel'sdirections. Now, despite the district
court's adherenceto our first pand'sdirections, Reid triesto claim that the trial court erred in doing
so. Moreover, Reid's interpretation of Reid | as proscribing atest based on risk isirrelevant to his
contention that the reasonabl eness of the decision was aquestion of law. We conclude that oncethe

jury determined that there existed a reasonable basis for the District's decision, the bal game was

over—the other interrogatoriesinstantly becameirrel evant surplusage and thejury'sresponseto them

8d. at 754 (citations omitted).



samply must beignored. True, it would have been preferable for the jury to have been instructed to
go no further if it answered "no" to Interrogatory No. 1, but we do not require perfection, merely
adequacy—and here there was more than adequacy.
B. STATE EQUAL PROTECTION CLAIM

Reid also urges that even if hisfedera congtitutional claim is defeated, his clam under the
Texas Constitution'sequal protection clause survives. He concedesthat equal protection casesunder
the Texas state constitution "echo federal standards,"® but argues that "echo" does not mean the
standards are "coextensive." Instead, he cites a recent Texas Supreme Court decision, Davenport
v. Garcia,* assupporting hisargument that I nterrogatory No. 2 articul atesthe correct state standard
for equal protection claims. We find no such support in Davenport.

Reid's arguments here are equally without merit. First, he is incorrect in stating that the
Texasequal protection clauseisnot coextensive with the equal protection clause of the United States
Congtitution. There is ample support in Texas case law for the District's contention that the same
requirements are applied to equal protection challenges under the Texas Constitution as to those
under the United States Constitution.™

Second, Reid'sreliance on Davenport, ismisplaced. Initsopinion, the Texas Supreme Court
discussed at length the undisputed rulethat astate court may give moreexpansiverightstoitscitizens
under its state constitutions than are found under the U.S. Constitution. The court also adopted the

position described as the "new federalism," which suggeststhat courts of the state should look to its

°Rose v. Doctors Hosp., 801 S.W.2d 841, 846 (Tex.1990).
10834 S\W.2d 4 (Tex.1992).

See Goheen v. Koester, 794 S.W.2d 830, 834 n. 3 (Tex.App.—Dallas 1990, writ denied)
("The equal protection clause of the United States Constitution has been held to be co-extensive
with article |, section 3 of the Texas Constitution."); Twiford v. Nueces County Appraisal Dist.,
725 S\W.2d 325, 328 n. 5 (Tex.App.—Corpus Christi 1987, writ ref'd n.r.e.) (holding that the
"'same requirements’ apply to equal protection challenges under the Texas and U.S.
Congtitutions). The state standard parallels the federal standard when it states that any rational
basis that can be concelved to support the legidative action under review will satisfy
constitutional muster. Walker v. Employees Retirement Sys., 753 SW.2d 796, 797
(Tex.App.—Austin 1988, writ denied); see also Garza—Vale v. Kwiecien, 796 S.W.2d 500, 506
(Tex.App.—San Antonio 1990, writ denied) ("If there could exist a state of facts justifying
legidative classifications or restrictions, the reviewing court will assume its existence.").



congtitution first. The Texas Supreme Court then does exactly that in Davenport, concluding, after
an extensive discussion of the history of free speech in Texas, that the Texas Constitution forbad the
gag rule in question.

Reid argues that the court's general language in favor of expanding citizens rights by use of
the state constitution supports his argument that the reasonable basis test does not apply to his state
congtitutional claim. In its smplest form, Reid's argument is that the Texas Supreme Court has
changed the rational basistest because the court apparently embraced a more protective position on
free speech under the state constitution. He again cites no authority for his proposition.

Moreover, Reid's argument that Interrogatory No. 2 expresses the correct state standard
derives from the language in another Texas Supreme Court case, which held that "the Texas version
of therational basistest [isthat] smilarly situated individuals must be treated equaly ... unlessthere
isarational basis for not doing s0."*? But this language is far more compatible with Interrogatory
No. 1 than with Interrogatory No. 2, weakening rather than supporting Reid's position.

In addition, Reid argues that in each of the two Texas cases involving a Texas equd
protection cause of action against water districts, the court submitted jury questionsin substantially
the same terms as Interrogatory No. 2."* We disagree.

Thefirst of Reid's cases, Inverness Forest |mprovement District v. Hardy Street Investors,
does not address the issue of jury instruction, but merely states that the jury found that the district
had acted arbitrarily in denying service. His second case, Clear Lake City Water Authority v.
Winograd, does quote the jury instruction, which reads:

Equal protection of the laws requires that the government base any differencesin treatment

of applicants on rational criteria that are reasonably related to a legitimate function of that

particular governmental unit.*

Reid argues that this definition poses a jury question essentialy identical to Interrogatory No. 2,

2Whitworth v. Bynum, 699 S\W.2d 194, 197 (Tex.1985).

3Clear Lake City Water Auth. v. Winograd, 695 S.W.2d 632 (Tex.App.—Houston [1st Dist.]
1985, writ ref'd n.r.e.); Inverness Forest Improvement Dist. v. Hardy Street Investors, 541
SW.2d 454 (Tex.Civ.App.—Houston [1st Dist.] 1976, writ ref'd n.r.e.)

“Winograd, 695 S.W.2d at 635.



focusng on whether there was actual reliance on a rational criteria, not whether a conceivable
rational basis exists.

Again, Reild's arguments are unpersuasive. It is clear that in the past Texas courts have
applied the reasonable basis test to state equal protection clams. He argues that the Texas courts
have since changed that position, but he offers no direct authority for his proposition. Instead, he
relies on two cases, Davenport and Winograd, neither of which implies, much less expresses, anew
standard for testing state equal protection clause claims.

The District urges that even if we were to accept Reid's arguments, he could not prevall
because the Texas Constitution precludes monetary damages for equal protection clams. As
irrefutable as that proposition may appear, we need not and therefore do not reach its point, given
the foregoing determination that the "no" answer to Interrogatory No. 1 writesfinisto Reid's action.
Neither do we see any need to address either of the two remaining issues, one concerning the jury's
finding of no damages and the other concerning admission of a District board member's testimony.
It suffices that they are so lacking in merit as to approach frivolity.

V. CONCLUSION

Reid offersavariety of conclusionary reasons why the district court erred in entering atake
nothing judgment againgt him. He fails, however, to provide viable support far any of his
contentions. Wefind that thedistrict court submitted the correct jury instructionin Interrogatory No.
1, faithfully following the Reid | pandl's direction. As Reid's arguments are so unpersuasive, often
bordering on being frivolous, the district court's take nothing judgment is

AFFIRMED.



