IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-5768

JOEL G PACHECO, JR
Pl ai ntiff-Appellant,

vVer sus
DONALD B. RICE, Secretary of

Air Force, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas

(July 1, 1992)

Bef ore GOLDBERG H GE NBOTHAM and DAVIS, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

Joel Pacheco filed this action under Title VII of the Cvil
Ri ghts Act of 1964, alleging that he was forced to resign fromhis
j ob because of his race. The district court dism ssed the suit,
finding Pacheco's claimbarred because he failed to initiate the
adm ni strative process within the applicable thirty day period. W
affirm

| .

In 1985, the United States Air Force enployed Pacheco as an
equal enpl oynent opportunity officer at Kelly Air Force Base. The
security police at Kelly investigated conplaints that Pacheco had

sexual ly harassed female personnel at the base. Several wonen



filed sworn statenents that Pacheco had offered them noney for
sexual favors and persisted in nmaking unwel cone sexual advances.
Pacheco was given an opportunity to respond to these allegations.
Hi s supervisors evaluated the evidence and deci ded that he shoul d
be fired. They notified himof their final decision on July 25,
1985. Pacheco resigned the next day.

Three years later, Pacheco allegedly discovered that a
simlarly situated Anglo enpl oyee of the Air Force, who had al so
been accused of sexual harassnent, had been investigated under
different procedures and ultimtely was not discharged. Wthin
thirty days, Pacheco filed an informal conplaint of discrimnation
with an Air Force EEO officer, alleging that he had been forced to
resign because he was Hispanic. He filed a formal conplaint the
next nmonth. The Air Force found the conplaint untinely. Pacheco
appeal ed to t he Equal Enpl oynent Opportunity Conmm ssion, which al so
found his conplaint tinme barred. He then filed suit in federa
district court against his supervisors and the Secretary of the Air
Force. The district court dism ssed the supervisors as inproper
defendants and dismssed the conplaint because  of t he
admnistrative untineliness, anong other reasons. Pacheco
appeal s. 1

1.
The renedy for clains of enploynent discrimnation by federal

enpl oyees under Title VIl is provided in 42 U S.C. 8§ 2000e-16(a)-

. We need not consider whether the supervisors were
properly di sm ssed because Pacheco conceded this point bel ow

2



(e). Henderson v. United States Veterans Adm n., 790 F. 2d 436, 439

(5th CGr. 1986). Under this legislative schene, federal enployees
must first exhaust their adm nistrative renedi es before they may

bring suit in federal court. Hanpton v. Internal Revenue Service,

913 F.2d 180, 182 (5th Gr. 1990). The EEOC s regul ati ons provide
that an agency may accept conplaints only if

[t] he conpl ai nant brought to the attention of the Equal
Enmpl oynent Opportunity Counselor the matter causing
hi m her to believe he/she had been di scri m nated agai nst
wthin 30 calendar days of the date of the alleged
discrimnatory event, the effective date of an alleged
di scrimnatory personnel action, or the date that the
aggri eved person knew or reasonably shoul d have known of
the discrimnatory event or personnel action.

29 CF.R 8 1613.214(a)(1)(i) (1991).
Failure to notify the EEO counselor in tinely fashion may bar a
claim absent a defense of waiver, estoppel, or equitable tolling.

Hender son, 790 F.2d at 439-40; Nealon v. Stone, 958 F.2d 584, 589

(4th Gr. 1992); Benford v. Frank, 943 F.2d 609, 612 (6th Gr.

1991).

Pacheco argues that the thirty day period for notifying an EEO
counselor of his claimdid not begin to run until July of 1988,
when he |l earned that the Air Force had treated an Angl o enpl oyee
nmore favorably than him He did not perceive that the
ci rcunst ances surroundi ng his discharge were discrimnatory until
he discovered this disparate treatnent. Because he contacted an
EEO counselor within thirty days of the date he obtained this
information, he contends that his claimis not barred.

We di sagree. Section 1614.214(a)(1)(i) requires notice to an
EEO counselor within thirty days of the date when the conpl ai nant
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knows or reasonably should know of "the discrimnatory event or
personnel action.” Notification within thirty days of the tine a
plaintiff apprehends that an adverse enploynent decision was
nmotivated by a discrimnatory purpose is not sufficient. The only
"discrimnatory event or personnel action" of which Pacheco can
conplainis the decisionto fire himin July of 1985. Pacheco was
given notice of this decision when it was made. The | anguage of
8§ 1613.214(a)(1)(i) indicates that the thirty day period for
noti fyi ng an EEO counsel or began at | atest on the effective date of
Pacheco's term nation. Pacheco's conplaint was three years | ate.

We have rejected argunents simlar to Pacheco's with respect
to time limts in other provisions of Title VII and in other

enpl oynent discrimnation laws. See Merrill v. Southern Methodi st

Uni versity, 806 F.2d 600, 605 (5th G r. 1986) (180 day |imtations
period of 42 U S.C. 8§ 2000e-5(e) begins to run when a plaintiff
knows or reasonably should know that the discrimnatory act has
occurred, not when he or she first perceives that a discrimnatory

nmotive caused the act); Chapman v. Honto, 886 F.2d 756, 758 (5th

Cr. 1989) (two year limtations period of 29 U S. C 8§ 626(e)(1)
begins to run when plaintiff is notified that his enploynment is
term nated, not when he learns that the termnation was based on
discrimnatory factors). To allow plaintiffs to raise enpl oynent
di scrimnation clains whenever they begin to suspect that their
enployers had illicit notives would effectively eviscerate the tine

limts prescribed for filing such conplaints.



In Jensen v. Frank, 912 F.2d 517, 520 (1st Gr. 1990), the

First Circuit confronted the same tine limt that is at issue here,
albeit inits pre-1987 form?2 Like Pacheco, Jensen was a federal
enpl oyee who | earned after his discharge that a simlarly situated
co-worker of adifferent national origin was treated nore | eniently
t han he. Because this co-worker's case led himto suspect that his
di scharge was discrimnatory, he argued that the thirty day period
did not begin to run until he found out about his co-worker's nore
favorable treatnment. The First Crcuit rejected this argunent. |t
concl uded that whatever role discrimnation nmay have played in the
| enient treatnment of Jensen's fellow enployee, it could not fairly
be characterized as an event triggering Jensen's obligation to
contact an EEO officer. The sane |ogic applies here. We find
not hi ng i n the anended version of § 1613. 214(a) (1) (i) that nandates

a different result.

W recognize that the tinme |limt established by this
regulation is subject to the traditional equitable defenses of

wai ver, estoppel, and equitable tolling. See Henderson, 790 F.2d

at 440; Qaxaca v. Roscoe, 641 F.2d 386, 391 (5th Cr. 1981).°3

2 Before its anendnent in 1987, the regul ation provided
that a federal enployee's discrimnation conplaint may be
processed only if "[t]he conplai nant brought to the attention of
t he Equal Enpl oynent Opportunity Counselor the nmatter causing him
to believe he had been discrimnated against within 30 cal endar
days of the date of that matter, or, if a personnel action,
within 30 cal endar days of its effective date." 29 CF.R 8
1613.214(a) (1) (i) (1987).

3 The Suprenme Court has indicated that "the sane
rebuttabl e presunption of equitable tolling applicable to suits
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Equitable tolling is appropriate when, despite all due diligence,
a plaintiff is unable to discover essential information bearing on

the exi stence of his claim Rhodes v. CGuiberson Ol Tools Div.,

927 F. 2d 876, 878 (5th Gr. 1991); Cada v. Baxter Healthcare Corp.

920 F.2d 446, 452 (7th Cr. 1990); see also Reeb v. Economc

Qpportunity Atlanta, Inc., 516 F.2d 924, 931 (5th Cr. 1975).

| ndeed, the EECC has expressly provided a nmechani sm by which the
thirty day tinme limt on enploynent discrimnation conplaints by
federal enpl oyees nay be extended. |Its regulations say that "[t]he
agency shall extend the tinme limts in this section when the
conpl ai nant shows t hat he/she was not otherw se aware of them was
prevented by circunstances beyond the conplainant's control from
submtting the matter within the tine limts; or for other reasons
consi dered sufficient by the agency." 29 CF.R 8§ 1613.214(a)(4).

The doctrine of equitable tolling hasits limts, however. It
does not permt plaintiffs to suspend the tine for filing
di scrim nation conpl aints i ndefinitely when they di scover instances
of disparate treatnent of other enployees nonths or years after
their discharge. It is to be expected that sone relevant facts
will conme to light after the date of an enployee's term nation --
one purpose of filing an admnistrative conplaint is to uncover

them See AQson v. Mbil Gl Corp., 904 F.2d 198, 203 (4th Cr.

1990). The requirenent of diligent inquiry inposes an affirmative

duty on the potential plaintiff to proceed with a reasonable

agai nst private defendants should also apply to suits against the
United States.”" lrwin v. Veterans Admn., 111 S. C. 453, 457
(1990).




investigation in response to an adverse event. Conpare Jensen V.

Snel lings, 841 F.2d 600, 607 (5th Cr. 1988).

The gi st of Pacheco's conplaint was that the investigation of
the sexual harassnent charges against him was not perfornmed in
accordance with Air Force regul ati ons and policies, whereas sim|lar
i nvestigations involving Anglo enpl oyees were done by the book
wth nore favorable results for the enployees. There is no reason
t hat Pacheco could not have raised this issue at the time he
resigned. The procedures governing disciplinary proceedi ngs were
wel | established at the time. As a career EEO officer, Pacheco was
undoubtedly far nore famliar with them than nost Ar Force
enpl oyees. | f Pacheco suspected that he was being singled out
because of his race, he could easily have conpl ained or sought
information as to how di sciplinary proceedi ngs were supposed to be
handl ed. Inquiry into past disciplinary proceedi ngs would have
been proper. |Instead, he sat on his rights for three years. This
was not a case for equitable tolling.

Finally, Pacheco's argunent that the Gvil Ri ghts Act of 1991
sonmrehow nodifies the tine limt inposed by § 1613.214(a)(1)(i) is
W thout nerit. He seens to rely on the anended version of 42
U S C § 2000(e)-5(e), that an unl awful enpl oynent practice occurs
Wth respect to seniority systenms when the seniority systemis
adopt ed, when an i ndi vi dual becones subject toit, or when a person
is injured by the application of the seniority system Even if

this provision were to be applied retroactively, a question we do



not address here, it is inapplicable in this case where no
seniority systemis at issue.

AFF| RMED.



