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H G3 NBOTHAM Circuit Judge:

A jury convicted Doyle Spruill and David Saks on one count of
conspiracy to defraud the United States, 18 U S.C. 8§ 371, and five
counts of bank fraud, 18 U S.C. 8§ 1344. Spruill and Saks chal | enge
the jury instructions and the sufficiency of the evidence. Saks
al so argues that the court erred in admtting testinony of Spruill

given in a deposition in a civil suit, <contrary to the



Confrontati on C ause of the Sixth Amendnment. Both defendants al so
contend that their convictions on the bank fraud counts were
multiplicitous. W find that the evidence was sufficient and that
any error inthe jury instructions was harnl ess beyond a reasonabl e
doubt . W also find that Spruill's testinony given in the
deposition was properly admtted. Finally, we find the bank fraud

counts nultiplicitous under the rule set forth in United States v.

Lenons, 941 F.2d 309 (5th Cr. 1991), and renmand with instructions
to vacate these convictions and resentence on one of them
| .

Spruill and Saks were business partners in Omi Interests,
Inc., a commercial real estate devel opnment conpany, based in San
Antonio. QOmi specialized in the devel opnent of office buildings,
shopping centers, and apartnent projects in different |ocations
t hr oughout Texas. In 1983, Spruill and Saks fornmed a limted
partnership, Omi/Corpus Christi Limted, to acquire and devel op a
| arge tract of land in Corpus Christi. They purchased the property
for $3 million in 1984 as a location for a | arge shopping center.
They had the property rezoned and began negotiations with major
mal |  devel opers. By year end, however, Owmi had financial
problenms. Spruill and Saks needi ng cash for the conpany's short
term financial obligations, decided to borrow, with the Corpus
Christi property as collateral.

They approached Peoples Savings & Loan Association, where
officials informed themthat they would need about $14 million to

pay existing debt on the property and keep their conpany afl oat.



Peopl es coul d not handle a | oan of that size, and referred themto
Security Savings Association. That was a fateful day. |n Decenber
of 1984, Spruill and Saks net with Ciff Brannon and Don Jones, co-

chairnmen of the board of Security and owners of a controlling

interest in it. They asked Brannon and Jones for a |oan of $14
mllion. They had obtained an appraisal valuing the property at
$24 mllion, based on its potential as a site for a regional
shopping mall. Brannon and Jones |istened and prom sed to | et them
know soon. The prospective lender, it seens, saw in this

prospective loan a solution to its own unrelated but serious
pr obl em

The year before, Security had | oaned Ray Stockman about $20
mllion to develop Chaucer Village, a condom nium project in
Dal | as. When Saks and Spruill walked in, Chaucer Village had
fail ed. Oficials of the Federal Hone Loan Bank Board had
determ ned that the Chaucer Village |oan had been "overfunded" by
about $5 million. The Board had directed Brannon and Jones either
to wite down the loan, that is, to establish a loss reserve
agai nst the overfunded anobunt, or cover it wth new capital.
W thout an infusion of funds fromsone outside source, Brannon and
Jones would effectively be out of business or under supervisory
control, since Security's net worth would fall below the m ni mum
regul atory requirenents. They did not have the noney.

Brannon and Jones explained to Stockman that Spruill and Saks
had requested a $14 million loan, but that by lending $19 mllion,

wth Stockman as a business partner, Saks and Spruill could pay



Stockman $5 million of the | oan proceeds. Stockman woul d t hen pass
the $5 million to Security for the troubl ed Chaucer Village | oan.
St ockman' s nane woul d not appear on any | oan docunents, hiding from
federal regulators the tied transactions. |In short, the proposal
was a shuffle of the $5 million debt from Stockman and t he Chaucer
Village project, in which the regulators were keenly interested, to
Spruill and Saks and the Corpus Christi project, where there was no
apparent inpropriety. There would be no real infusion of capital,
since the source of the funds to cover the Chaucer Village |oan
woul d originate with Security itself. The transaction woul d create
t he appearance of such an infusion, however, so as to placate the
FHLBB.

Brannon and Jones persuaded Stockman with the suggestion that
he would receive no further funding absent his help. The two
bankers then told Spruill and Saks that the | oan cane with St ockman
as a partner and the $5 mllion added woul d never | eave the bank
but would flow through Stockman to Security. They explained the
Chaucer Village |oan and why Stockman coul d not appear on any of
t he paper work. Spruill and Saks objected at first, but succunbed.
Spruill later said that he felt that their backs were against the
wal | and they woul d | ose everything they had if they did not agree
to the deal

So then, on January 14t h of 1985, QOmi/ Corpus Christi borrowed
$19 mllion from Security and two closely affiliated banks,

Meridian Savings Association and Peoples Savings and Loan



Associ ation.!? The Corpus Christi property was pledged as
collateral. Spruill and Saks signed a | oan agreenent reciting that
the loan was for the sole benefit of the |ender and borrower and
was not for the benefit of any third party. Stockman's nanme was
not on any of the closing docunents. Robert Brown, Meridian's
attorney and the preparer of the closing docunents, |ater said that
he was conpletely unaware of Stockman's role. The sane day,
Spruill, Saks, and Stockman formed Crosstown Joint Venture to
devel op the Corpus Christi property. At the insistence of Spruil
and Saks, Stockman also signed a separate guaranty of the $19
mllion that Omi/ Corpus Christi had borrowed.

A fewdays later, Spruill took $5 million of the | oan proceeds
and made out a cashier's check to Stockman for this anount,
ostensibly for his services as an "advisor" in Crosstown Joint
Vent ur e. St ockman rendered no such services. Spruill gave the
check to Jones, who net with Stockman, gave himthe check, and had
hi m purchase a certficate of deposit in the nanme of his conpany,
Condo Hones Corporation. Condo Homes then wired the nopney to
Security to pay down the Chaucer Village |oan. Security inforned
federal regulators that a purchaser had been found to take over
Chaucer Village and pay off the | oan, but did not disclose the true
source of the funds. Wth the shuffle conplete, Omi was left to

carry a $19 million debt, over 25%of which it had never received.

. The principals at Security, Meridian, and Peoples were
involved in a web of personal |oans to each other and often acted
in concert in financial transactions.
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In 1986, Meridian sued for foreclosure on the Corpus Christi
property. Spruill and Saks counterclainmed against Meridian,
Security, and Peoples, asserting that the | oan was usurious. They
argued that part of the loan transaction was a sham since $5
mllion was not in fact loaned to Omi/Corpus Christi but was
diverted to Security for Stockman's debt. Crosstown Joint Venture
was nerely an artifice conceived by Security to hide the true
nature of the relationship between Spruill, Saks, and Omi/ Cor pus
Christi on the one hand, and Stockman on the other. Spruill and
Saks signed pleadings detailing the fraudul ent nature of the | oan
arrangenent, and Spruill testified at |ength about the transaction
in depositions.? Spruill and Saks ultimately won a settlenment in
this lawsuit dissolving the Omi note and requiring the banks to
pay them approximately $2 mllion.

In 1990, the governnent indicted Saks and Spruill on charges
of conspiracy to defraud the United States and ai di ng and abetting
bank fraud.® There were two theories: first, that they defrauded
federal regul ators by conceal i ng Stockman's i nvol venent in the | oan
transaction, and second, that they defrauded the banks of their
money. Saks testified in his defense at trial. Spruill did not
but the court admtted Spruill's deposition testinony from the

civil suit into evidence. The jury found both defendants guilty on

2 Saks was present during at |east part of these
deposi tions.

3 Brannon, Jones, and Ron Hertlein, the President of
Security, were also indicted. They all pled guilty. W are not
awar e whet her Stockman was prosecut ed.
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five counts of bank fraud, 18 U S.C. 88 2, 1344, and one count of
conspiracy to defraud the United States, 18 U S.C. § 371
1.

Spruill and Saks were convicted under 8§ 1344(1), which
puni shes the know ng execution or attenpted execution of "a schene
or artifice to defraud a federally chartered or insured financial
institution." 18 U S.C. 8§ 1344(1). The term "schene to defraud"
is not readily defined, see United States v. Goldblatt, 813 F.2d

619, 624 (3rd Gr. 1987), but it includes any fal se or fraudul ent
pretenses or representations i ntended to deceive others in order to
obt ai n sonet hi ng of value, such as noney, fromthe institution to

be deceived. United States v. Lenons, 941 F.2d 309, 314-15 (5th

Cir. 1991); United States v. Church, 888 F.2d 20, 23 (5th Grr.

1989) . The requisite intent to defraud is established if the
def endant acted know ngly and with the specific intent to deceive,
ordinarily for the purpose of causing sone financial loss to
anot her or bringing about sone financial gain to hinself. United

States v. Gunter, 876 F.2d 1113, 1120 (5th Gr. 1989); United

States v. St. Celais, 952 F.2d 90, 96 (5th Cr. 1992) (wre fraud).

Spruill and Saks argue that there was i nsufficient evidence of
their specific intent to defraud the banks. They contend that it
is undisputed that all parties to the loan transaction, the
putative victins as well as those accused, knew of Stockman's rol e;
that there was no effort to conceal Stockman from bank officers.
| ndeed, it was Brannon and Jones, officers and directors of

Security, who insisted that Stockman be left off of the closing



docunents. In defendants' view, the evidence established at nost
that they intended to defraud federal regul ators, because the banks
were not victins but participants.

We are not persuaded. It is the financial institution itself-
-not its officers or agents--that is the victimof the fraud the

statute proscribes. United States v. Briggs, 939 F.2d 222, 225

(5th Gr. 1991); United States v. Blacknon, 839 F.2d 900, 904-06

(2d Gr. 1988); S. Rep. No. 225, 98th Cong., 2nd Sess. 377 (1983),

reprinted in 1984 U S. Code Cong. & Admin. News 3182, 3517 (8§ 1344
was "designed to provide an effective vehicle for the prosecution

of frauds in which the victins are financial institutions that are

federally created, controlled, or insured."). Thus bank officers
with authority to bind their banks to others can neverthel ess

defraud the institutions they serve. See, e.qg., United States v.

Lenons, 941 F. 2d 309, 317 (5th Gr. 1991); United States v. Hooten,

933 F.2d 293, 295 (5th Cr. 1991) (upholding convictions of bank
officers under 8§ 1344 for fraudul ent conduct). It follows that
bank custonmers who collude with bank officers to defraud banks may
also be held crimnally accountable either as principals or as
ai ders and abettors.* Section 1344 was intended to reach a w de
range of fraudulent activity that undermnes the integrity of the

federal banking system See S. Rep. No. 225, supra.

4 Spruill and Saks were charged under 18 U. S.C. § 2,
whi ch puni shes those who aid or abet crimnal offenses as
principals. [If Brannon and Jones we guilty of bank fraud, Saks
and Spruill could be punished for aiding and abetting themin
this of fense.



Spruill and Saks defrauded the banks by falsely representing
on | oan docunents who the true recipients of the Corpus Christi
| oan were and for what purposes the funds would be used. They
conceal ed Stockman's involvenent fromthe financial institutions.
Brannon and Jones were aware of the fraud, indeed it was their
i dea, but this does not nean that the banks were not defrauded.
Courts have on several occasions concluded that if a borrower
obtains funds at the insistence of and for the benefit of a bank
officer, without disclosing the officer's interest on the | oan
docunents, thereby know ngly fl outing banking rul es and regul ati ons
designed to protect the financial integrity of the bank, a jury can
conclude that both borrower and officer acted with intent to

def raud t he bank. See United States v. Castiglia, 894 F.2d 533,

536-38 (2d Cr. 1990); United States v. Walker, 871 F.2d 1298

1306-07 (6th GCr. 1989); United States v. Shively, 715 F.2d 260

(7th Cir. 1983).° This caseis simlar inits essentials. Spruill
and Saks know ngly assisted Brannon and Jones in flouting a
directive of the FHLBB designed to protect the financial integrity
of the bank. By hel pi ng Brannon and Jones evade the wite down of
t he Chaucer Village | oan, they perpetuated the very financial risk
the Board sought to prevent. They not only put Security in
j eopardy of a | oss, but al so brought about their own financial gain

by obtaining a |loan that they otherwi se could not have obtai ned.

5 Al t hough these cases for the nost part involve
m sapplication of bank funds under 18 U.S.C. § 656, both § 656
and 8 1344 require proof that the defendant intended to defraud
or injure a bank, see Walker, 871 F.2d at 1305 n.6, which is the
el ement at issue here.




This constitutes an intent to defraud within the neaning of
§ 1344(1).

Def endants also contend that they could not have committed
bank fraud because the | oan they obtained was anply secured, and
they assuned a legal obligation to repay it. They maintain that
under these circunstances, any om ssions concerning Stockman's
i nvol venent were sinply not material. W disagree. The fraudul ent
| oan transaction plainly exposed Security and the other |lenders to
a risk of loss, which is all that is required under § 1344.
Lenons, 941 F.2d at 316 n.3; United States v. Sol onbnson, 908 F. 2d

358, 363-64 (8th Cr. 1990). Even if we were to assune that the
Corpus Christi property was worth its appraised value of $24
mllion because of its potential use as a shopping mall, a
proposition di sputed by the governnent at trial, this does not nean
t hat banks woul d generally be willing to |l oan this anount up front
w th undevel oped | and as the sole security. The jury was entitled
to conclude that this refinancing of undevel oped property based on
specul ative future devel opnent entailed high risk. | ndeed, the
fact that Spruill and Saks had to go along with Brannon and Jones'

schene is a strong indication that the risk involved in the Corpus

Christi |loan was not one that nost banks woul d have accepted. |If
it were, Spruill and Saks coul d have shopped the property to ot her
| enders. Instead, they had their backs agai nst the wall and agreed
to take on $5 mllion of additional debt to obtain the funds they
needed. Spruill conceded as nuch in his civil deposition

testinony. The jury could reasonably conclude that the quid pro
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quo for agreeing to participate in the fraud was the | enders' ready

accession to a suspect |oan request, no questions asked. Wereas

before the transaction Security had a $5 mllion troubled |oan
out standi ng, afterwards they had a dubious $8.3 mllion | oan, and
Meri di an and Peopl es al so had | oans totaling nore than $10 mi|1li on.
Saks and Spruill hel ped Brannon and Jones dig Security deeper into

a financial hole, and they were taking Meridian and Peoples with
t hem The m srepresentations and om ssions were then nmaterial;
they were the driving force behind the entire transacti on.

Def endants al so argue that their convictions nust be reversed
because they relied in good faith on the advice of counsel in
agreeing to the | oan transaction. This argunent is without nerit.
The district court properly instructed the jury on the advice of

counsel defense, see Wllianson v. United States, 207 U. S. 425, 453

(1908). Def endants cannot insulate thenselves from crimnal
prosecution by the presence of a |lawer, even if he knows what is
goi ng on.

L1,

The district court instructed the jury that the governnent had
to prove beyond a reasonable doubt that defendants know ngly
devi sed and executed or attenpted to execute a schene or artifice
to defraud a federally chartered or insured financial institution
to convict under 8§ 1344. It explained that the term schene or
artifice to defraud i ncludes any plan or course of action intended
"to deceive others in order to obtain sonething of value such as

money from the institution to be deceived' or "to deprive a
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federally insured financial institution of the intangible right to
honest services." Spruill and Saks argue it was error to instruct
on intangible rights because when they borrowed the $19 mllion,
8§ 1344 applied only to frauds involving noney or property, not
those involving an intangi ble right to honest services.

In McNally v. United States, 483 U S. 350 (1987), the Suprene

Court held that the mail fraud statute, 18 U S.C. 8§ 1341, reached
only fraudulent schenes involving property rights, not those
involving intangible rights to good governnent. This hol ding has
been applied retroactively to reverse convictions under the mail
and wire fraud statutes that were based on an intangible rights

theory. United States v. Marcello, 876 F.2d 1147, 1153 (5th Gr.

1989); United States v. Huls, 841 F.2d 109, 111-12 (5th G r. 1988).

In 1988, Congress responded to the MNally decision by enacting
8§ 1346, which provides that "schene or artifice to defraud"
i ncludes a schene to deprive another of the intangible right of
honest services. 18 U.S.C. 8§ 1346. This statute is not to be

applied retroactively. United States v. Loney, (No. 91-1340) (5th

Cr. Slip Op. April 23, 1992) at 4281 n.6; United States v. Little,

889 F.2d 1367, 1369 (5th Cr. 1989). Thus for conduct before the
enact ment of 8§ 1346, defendants cannot be convicted of mail fraud
on the theory that they deprived soneone of an intangible right to
honest servi ces.

Qur first question is whether McNally's interpretation of the
mai | fraud statute extends to the bank fraud statute as well. It

is well settled that Congress nodelled § 1344 on the nmail and wre
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fraud statutes, and that the wusual practice is to look to
precedents under those statutes to determine its scope and proper
interpretation. See HR Rep. No. 901, 98th Cong., 2nd Sess. 2
(1984); S. Rep. No. 225, 98th Cong., 1st Sess. 377 (1983),
reprinted in 1984 U. S. Code Cong. & Admin. News 3182, 3519; United

States v. Stavroulakis, 952 F.2d 686, 694 (2d Gr. 1992); United

States v. Sol onobnson, 908 F.2d 358, 364 (8th Cr. 1990); United

States v. Bonallo, 858 F.2d 1427, 1432-33 (9th Cr. 1988). 1In the

usual case, there would be little question that the Court's
interpretation of 8§ 1341 would al so hold true for 8§ 1344. | ndeed,
t he governnent has conceded that McNally applies here.

W are not quite so ready to endorse this position as the
parties are, however. This bank fraud statute was enacted in 1984,
at a tinme when the unaninous view of the mail and wre fraud
statutes in the |ower courts was that they enconpassed schenes to

defraud others of intangible services as well as property. See

McNally, 483 U S at 362-63, nn.1-5 (Stevens, J., dissenting)
(citing cases). Congress was well aware of the courts

interpretation of these statutes when it adopted themas its nodel.
| ndeed, the House Judiciary Conmttee in considering the proposed
bank fraud statute expressly noted the history of expansive
interpretations of the neaning of "schene to defraud" in 88 1341
and 1343, albeit with sonme concern. It stated that "the current
scope of the wire and nmail fraud offenses is clearly greater than

that intended by Congress. Al t hough the Committee endorses the

current interpretations of the |l anqguage, it does not antici pate any
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further expansions.”™ H R Rep. No. 901 at 4. When Congress enacted

8§ 1344, it anticipated that the provision would be given the sane
broad construction that the nmail and wire fraud statutes had been
givento that point. MNally was deci ded three years | ater and was
an abrupt reversal of the well entrenched judicial construction of
8 1341. Thus there is an argunent that we should interpret § 1344
inlight of the case | aw on 88 1341 and 1343 as it existed in 1984,
rat her than considering the turnabout that occurred later.®

We need not decide this issue here, however, because even if
we assume that McNally does apply to 8§ 1344, and that the court's
instruction was therefore erroneous, we find the error harnl ess.
This court and others have considered MNally error on nany
occasions, and have found the error reversible or harm ess

dependi ng on the facts of the case. Conpare Marcello, 876 F.2d at

1153; Huls, 841 F.2d at 111-12; United States v. Lew, 875 F.2d 219,

221-22 (9th Gr. 1989); United States v. Cchs, 842 F.2d 515, 525-27

(1st Gr. 1988); United States v. Shelton, 848 F.2d 1485, 1496-97

(10th Cr. 1988); United States v. Zauber, 857 F.2d 137, 144-48 (3d

Cir. 1988); United States v. Mandel, 862 F.2d 1067, 1072-74 (4th

Cir. 1988) (reversing on the basis of McNally error) with United
States v. Richerson, 833 F.2d 1147 (5th Cr. 1987); United States

v. Fagan, 821 F.2d 1002, 1010-11 (5th Cr. 1988); United States v.

6 As in the case of the mail fraud statute, this problem
only arises with respect to bank fraud that occurred before the
enactnment of § 1346 in 1988. For conduct after this point, a
schenme or artifice to defraud a financial institution includes a
schene involving intangible rights to honest services. United
States v. Hooten, 933 F.2d 293, 296 (5th Cr. 1991).
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Madeoy, 912 F.2d 1486, 1492-93 (D.C. Gr. 1990); United States V.

Asher, 854 F.2d 1483, 1487-96 (3d GCr. 1988); United States v.

Doherty, 867 F.2d 47, 57-60 (1st Cr. 1989); United States V.

Moore, 865 F.2d 149, 152-54 (7th Cr. 1989); United States V.

Messinger, 872 F.2d 217, 224 (7th Gr. 1989) (finding McNally error
harm ess). The Third G rcuit has explained that "[a]lthough the
outcones in the post-MNally cases . . . vary depending on the
facts, indictnents, and jury instructions of the particul ar case,
a comon thread running through each of these cases can be
discerned. . . . [T]hose cases that have sustained mil fraud
convictions [despite McNally error] have done so where the "bottom
[ine" of the schenme or artifice had the inevitable result of
effecting nonetary or property losses to the enployer or to the
state."” Asher, 854 F.2d at 1494. W think this fornul ati on of the
standard is sound. It reflects the idea expressed nore generally
by the First Circuit that "[a]n erroneous instruction on an el enent
of the of fense can be harnl ess beyond a reasonabl e doubt, if, given
the factual circunstances of the case, the jury could not have

found the defendant guilty w thout neking the proper factual

finding as to that elenent." Doherty, 867 F.2d at 58; see also
Pope v. Illinois, 481 U S. 497 (1987); Rose v. dark, 478 U. S. 570
(1986).

We are persuaded that the schene or artifice proved at trial
had the inevitable result of defrauding the banks of property
interests. The only reason Spruill and Saks participated in the

plan was to obtain a loan which they otherw se could not have
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obt ai ned. Security was deprived of the honest services of Brannon
and Jones in the process, but this was incidental to the schene to
procure funds by whatever neans necessary. W cannot conceive of
how the jury could have found that Spruill and Saks intended to
defraud the l|lenders of the honest services of their officers
W t hout al so concl udi ng that they know ngly exposed themto a risk
of financial loss. This risk inhered not only in the $19 nmillion
Omi loan but also in the fact that the defendants hel ped Brannon
and Jones evade a wite down of the Chaucer Village | oan which was
necessary to maintain the financial integrity of the institution.
The jury's quilty verdict on the bank fraud count reflects a
reasoned judgnent that Spruill and Saks participated in the schene
with full know edge not only that bank enployees were acting
di shonestly, but also that the schene had financial consequences
for the banks.

Def endants did not object tothe intangible rights instruction
at trial. They nust denonstrate error "'so obvious that our
failure to notice it would seriously affect the fairness,
integrity, or public reputation of the judicial proceedings and
result in a mscarriage of justice." Richerson, 833 F.2d at 1147

n.26; see al so Madeoy, 912 F.2d at 1493. We cannot find such an

unfairness or mscarriage of justice. The governnent presented
substanti al evidence of Security's |l oss of noney at trial. |ndeed,
defendants were not indicted on the theory that they defrauded
Security and the other banks of the intangible right to the honest

services of their enployees. Nor was this argunent pressed at
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trial. Rat her, "the overriding and predom nate theory of the
governnent's case" on the bank fraud counts involved the | enders

| oss of noney. See Ri cherson, 833 F.2d at 1157. Under these

circunstances, it is less |likely that a single potentially
erroneous jury instruction had a substantial inpact on the jury's
deci si on.

Spruill and Saks also argue that the <court erred in
instructing the jury on the conspiracy count.’” The court told the
jury that the governnent had to prove beyond a reasonabl e doubt
that two or nore persons agreed to defraud the Federal Hone Loan
Bank Board or the bank, as charged in the indictnment. The court
expl ai ned the standard el enents of a conspiracy. Defendants argue
that this instruction did not adequately define what it neans to
defraud the Federal Hone Loan Bank Board; that the district judge
gave inadequate guidance, and the jury my have filled the
instructional vacuumw th an i nproper definition.

W are not persuaded. Defendants did not object to the
conspiracy instruction at trial, so that we reviewonly for plain

error. See Ri cherson, supra. Furt hernore, because defendants

claimof prejudice is based solely on the failure to give adequate
expl anation of the offense--beyond the reading of the statutory

| anguage itself--their burden is especially heavy. Hender son v.

! "If two or nore persons conspire either to commt any
of fense against the United States, or to defraud the United
States, or any agency thereof in any manner or for any purpose,
and one or nore of such persons do any act to effect the object
of the conspiracy, each shall be fined not nore than $10, 000 or
i nprisoned not nore than five years, or both." 18 U S. C § 371
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Ki bbe, 431 U. S. 145, 155 (1977). W are generally not inclined to
reverse on the basis of instructions which accurately state the | aw
and to which there was no objection sinply because the court did
not provide nore gui dance as to the neaning of the offense.

Here, the court described the elenents of a conspiracy and
properly stated the objects of the conspiracy as either defrauding
the Federal Honme Loan Bank Board or committing bank fraud.
Al t hough the court did not explain what it neant to defraud the
Board, it did read the jury the indictnent, which explained this
obj ect as "to hanper, hinder, inpede, inpair and obstruct by craft,
trickery, deceit, and dishonest neans, the lawful and legitinate
functions and responsibilities of the Bank Board in regul ating,
exam ning, and supervising the activities of Meridian, Security,
and Peoples."” The governnent accurately explained the neaning of
this offense at Iength in closing argunent. W nust consider this
surroundi ng context in determ ning whether the court's instruction

was |ikely to have confused the jury. United States v. Chagra, 807

F.2d 398, 402-03 (5th Cr. 1986). On this record, we see no danger
of confusion, certainly none that rises to the level of plain
error.

Spruill and Saks al so argue that the district court erred in
failing to give a cautionary instruction concerning a civil banking
regulation that was nentioned at trial. A savings and | oan
exam ner naned Janes H nman testified at trial about the genera
role of exam ners in overseeing savings and | oans, the problens

that can arise with |oans, how |oan exam ners evaluate | oan
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docunents, and how they respond to bad or overval ued | oans. Hi nman
referred to a regulation "that requires that the institution show
the ultimate recipient of all of the | oan proceeds.” He nentioned
the regulation a few tinmes in the course of his testinony and
cross-exam nation. Defendants contend that there was a substanti al
danger that the jury based their convictions on violation of this
civil regulation rather than the crimnal offenses with which he

was charged. They rely primarily on United States v. Christo, 614

F.2d 486, 492 (5th Cr. 1980), where we held that a conviction
resulting fromthe governnent's attenpt to bootstrap viol ations of
a civil regulation into a crimnal offense cannot be allowed to
st and.

Def endants did not request a cautionary instruction at trial.
If error at all, and we do not suggest that it was, the failure to
instruct the jury on the effect of the civil regulation was not
pl ai n. Unli ke Christo, the governnent did not base its case on
Spruill and Saks' violations of any banking regulation. Neither
the i ndictnment nor the court's instructions tothe jury referred to
acivil regulation, as they didin Christo. Nor did the governnent
argue that violation of acivil regul ati on was proof of defendants
guilt.

This case is closer to United States v. Stefan, 784 F. 2d 1093,

1098 (1ith G r. 1986), where the Eleventh Circuit held that if
evidence of civil violations is introduced for purposes other than
to show a crimnal violation, and the evidence is not presented in

such a way that the jury's attention is focused on the civil
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violations rather than the crimnal ones, there is no error. The
limted references to banking regulations that occurred at trial
served to explain to the jury the role of federal regulators in
over seei ng savi ngs and | oans. The governnent woul d be hard pressed
to prove that defendants defrauded federal regulators wthout
mention of the regulations these officials are responsible for
enforcing. It would also be difficult to explain the stakes in a
bank fraud case wi thout sone reference to the rul es by which these
institutions are governed. The regulation played at nost a m nor
role at trial. W do not think it "inpermssibly infected the very
purpose for which the trial was conducted,"” Christo, 614 F.2d at
492, and hence does not give us cause for reversal.

We have consi dered defendants' other contentions with respect
to the court's jury instructions. None of these objections were
raised at trial. Watever their nerit, we do not think they rise
to the level of plain error.

| V.

Saks argues that the district court erred in admtting
Spruill's prior deposition testinony fromthe civil suit. Spruill
made incrimnating statenents about the fraudul ent nature of the
Omi | oan at several depositions in 1986 in an effort to show that
the I oan was usurious. He did not testify at the crimmnal trial,
however. Saks contends that this evidence was hearsay, and that
its introduction violated his Sixth Anendnent right to

confrontation under the rule of Bruton v. United States, 391 U S.

123 (1968).
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The district court considered this objection and concl uded
that Spruill's deposition testinony was adm ssi bl e agai nst Saks
under Federal Rule of Evidence 801(d)(2)(D). This rule says that
a statenent is not hearsay if it is offered against a party and is
"a statenment by the party's agent or servant concerning a natter
wthin the scope of the agency or enploynent, nade during the
exi stence of the relationship.”" The court reasoned that Spruil
and Saks were partners and thus agents for each other. Spruill's
testinony related to matters within the scope of his agency as
general partner of Omi, and as such was adm ssible under Rule
801(d)(2) (D). Because Spruill's deposition testinony was |legally
consi dered an adm ssion by Saks, the court found that Bruton did
not apply.

First, we nust consider whether Spruill was Saks' agent for
the purposes of Rule 801(d)(2)(D). Because the rule does not
define "agent," we assune Congress intended to refer to general
comon | aw principles of agency when it used the term Community
for Creative Non-Violence v. Reid, 109 S.C. 2166, 2172-73 (1989);

Boren v. Sable, 887 F.2d 1032, 1039 (10th Cr. 1989). There was

sone anbiguity at cormon | aw as to whether a partner is an agent of
his co-partners or of the partnership as an abstract entity. See

Crane & Bronberg, Partnership 274 (1968). The Uniform Partnership

Act, adopted in Texas and nost other states, has endorsed the
entity view See UPA 8 9 ("Every partner is an agent of the
partnership for the purpose of its business."). Regar dl ess of

which is the better characterization, the general rule at conmmon
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law was that the declarations of one partner nade during the
exi stence of the partnership and in relation to its affairs are
adm ssi bl e agai nst the other partners even if the declarant is not

a party to the action. Filesi v. United States, 352 F.2d 339, 342

(4th Gr. 1965). W have no reason to believe that Congress
departed from this rule when it enacted the Federal Rules of
Evi dence in 1975. Mreover, courts have held that we shoul d not be

hyper-technical in construing the agency rel ationship of Rule 80L1.

See United States v. Paxson, 861 F.2d 730, 734 (D.C. Cir. 1988)
(finding the vice president of a corporation to be an agent of the
president for the purposes of 801(d)(2)(D) because the factors
which normally nmake up an agency relationship were present).
Spruill and Saks were the general partners of Qmi/ Corpus Christi
Ltd., and they acted in concert in managing its affairs. W are
confident that they were agents for each other for the purposes of

Rul e 801(d)'s agency exception. Cf. Anderson v. United States, 417

U S 211, 218 n.6 (1974) (conspiracy exception to hearsay rule is
rooted in the notion that conspirators are "partners in crinme" and

hence agents of one another).

Next we ask whether Spruill's deposition statenents concerned
a matter within the scope of his agency as Saks' partner. They
did. Spruill testified about the circunstances surroundi ng the $19
mllion Corpus Christi |oan--a financial obligation which he and

Saks had incurred as partners of Omi/Corpus Christi Ltd.. This
matter arose fromthe business of Spruill and Saks' partnership and

was therefore within the scope of their agency relationship. The
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fact that Spruill was noticed for deposition as an individual does
not nean that his statenents were not about a partnership matter.

Finally, we nmust determ ne whether Spruill nmade his statenents
during the existence of the agency relationship. |If he did not,
the statenents were inadm ssible regardless of their substance.

Bl anchard v. Peoples Bank, 844 F.2d 264, 267 n.7 (5th Cr. 1988);

United States v. Summers, 598 F.2d 450, 458 (5th Cr. 1979). As

Saks has observed, Omi/Corpus Christi Ltd. petitioned for
bankruptcy a few nonths before Spruill testified at the first
deposition, an act which di ssol ved the partnershi p under Texas | aw.
Texas Uniform Partnership Act 8§ 31(5). Saks argues that this
precludes a finding of an agency relationship that could support
the adm ssion of Spruill's statenents against him

The partnership does not term nate on dissolution, however.
It continues during the wind up of partnership affairs. Texas

Uni form Partnership Act 8§ 30; Wodruff v. Bryant, 558 S.W2d 535,

539 (Tex. Cv. App. -- Corpus Christi, 1977) ("Cenerally when the
partnership is dissolved, the partnership continues during the
period of winding up until all preexisting matters are term nated.

It is only upon termnation that the final partnership

relationship ceases to exist."); Bader v. Cox, 701 S.W2d 677, 682

(Tex. App. 5 Dist. 1985). Texas partnership | aw di ctates noreover
that "[a]fter dissolution a partner can bind the partnership .
[b]y any act appropriate for wnding up partnership affairs or

conpl eting transacti ons unfinished at dissolution.” TUPA 8§ 35(a).
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"Wnding up" is not defined in the Act, but generally refers
to the process of conpleting unfinished transactions and settling

partnership affairs after dissolution. Cates v. lInternationa

Tel ephone & Tel egraph, 756 F.2d 1161, 1174 n.22 (5th Cr. 1985);

Childers v. United States, 442 F.2d 1299, 1303 (5th Gr. 1971). A

| eadi ng partnership treatise says that "litigation of clains by and
against partners is a part of winding up." Crane & Bronberg,

Partnership 460 (1968). We conclude that under Texas |law, the

adm ssions of a partner nmade in the course of litigation over pre-
di ssolution clains, incident to w nding up the partnership affairs,

are adm ssible in evidence against co-partners. Conpare Filesi

352 F.2d at 342-43 ("[A] partner has the authority to bind the
ot her nenbers of the firmby statenents nade after dissolution of
the partnership only when the statenents are made while in the
process of winding up the partnership affairs.").

Spruill was in the process of settling partnership affairs
when he testified in the deposition about the Corpus Christi |oan.
The partnership had been di ssolved by the bankruptcy, but a |large
debt remained in dispute. Litigation over repaynent of this debt
was part of winding up and closing out a partnership transaction.
Spruill made statenents in an effort to forestall repaynent of the
| oan and reap danmages because it was usurious. These statenents
were nmade as agent for Saks and were binding on him They were
t herefore adm ssi bl e agai nst Saks under Rule 801(d)(2)(D)

Saks al so argues that the adm ssion of Spruill's deposition

statenents violated his rights under the Confrontation C ause of
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the Si xth Anmendnent. He relies on Bruton, supra, where the Court

established a rule barring the adm ssion in a joint trial of the
incrimnating pre-trial statenments of a non-testifying co-

defendant. See also Cruz v. New York, 481 U S. 186 (1987); _United

States v. Schm ck, 904 F.2d 936 (5th Cr. 1990). Bruton has been

limted, however, to cases where the adm ssion of the incrimnating
statenents was not wwthin a firmy rooted exception to the hearsay

rule. In Bourjaily v. United States, 107 S. C. 2775 (1987), a

district court admtted the incrimnating, out-of-court statenents
of a non-testifying co-conspirator agai nst the defendant, reasoni ng
that the statenents fell wthin the hearsay exception for co-
conspirators under Rule 801(d)(2)(E). The Court wupheld the
defendant's conviction against a Sixth Amendnent challenge,
reasoni ng that "no i ndependent inquiry intoreliability is required
when the evidence 'falls wwthina firnmy rooted hearsay exception'"”
i ke that for co-conspirators. 107 S. C. at 2782-83 (quoting Ghio
v. Roberts, 448 U. S. 56, 66 (1980). Thus both of the independent
inquiries generally required to satisfy the Sixth Arendnent--that
the declarant be wunavailable and that the statenents bear
sufficient indicia of reliability--could be dispatched in cases

where the statenents net the requirenments of Rule 801(d)(2)(E)
ld.; see also United States v. Inadi, 475 U S. 387 (1986). The

Court has since applied the sane reasoning to the "spontaneous
decl aration" and "nedi cal exam nation" exceptions to the hearsay

rule. Wite v. Illinois, 112 S. C. 736 (1992).
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We see no reason to distinguish between Rule 801(d)(2)(D) and
t hese ot her hearsay exceptions. The agency exception is equally

rooted in our jurisprudence. See Htchman Coal & Coke Co. .

Mtchell, 245 U. S. 229, 250 (1917) ("[T] he decl arati ons and conduct
of an agent, within the scope and in the course of his agency, are
adm ssi bl e as original evidence against the principal, just as his

own declarations or conduct would be adm ssible."); Vicksburg &

Meridian Railroad v. OBrien, 119 U S 99, 104 (1886) (agent's

statenents adm ssi bl e against principal if nmade contenporaneously

with acts that bind the principal).? | ndeed, agency theory
underlies the co-conspirator exception. See Anderson, supra;
Bourjaily, 107 S. Ct. at 2785 (Brennan, J., dissenting). The two

exceptions are hand in hand. W conclude that if statenents neet

the requirenents of Rule 801(d)(2)(D), as they do here, the
Confrontation Clause is satisfied.
V.

Spruill and Saks al so argue that their conviction on several

counts of bank fraud arising from a single schene was

mul tiplicitous. They rely on United States v. Lenons, 941 F.2d

309, 316-18 (5th Cr. 1991), where we found nultiplicity in

defendant's bank fraud convictions because § 1344 inposes

8 Vi cksburg's limtation on the adm ssibility of an
agent's declarations against the principal is not violated here.
Spruill was testifying about past events, but he did so in the
course of fulfilling his duties as partner to wind up the
partnership's extant transactions. Thus he is different fromthe
engi neer in Vicksburg, whose authority did not include the power
to make statenents about prior trips and whose statenents were
not explanatory of anything in which he was then engaged. 119
U S. at 105.
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puni shment only for execution of the schene, not each act in its
furtherance. The governnent has conceded that defendants

convictions were nmnultiplicitous under Lenons, and we agree.
Def endants were inpermssibly convicted on several counts for
commtting several acts in furtherance of a single schene to
def r aud.

Def endants argue further that Lenbns requires us to reverse
and dismss all of their bank fraud convictions because the
i ndi ctment does not allege an offense under 8 1344. Because each
i ndi vidual act does not constitute a schenme for the purposes of
this statute, the argunent goes, each count that referred to a
specific act failed to charge an offense. This argunent is w thout
merit. Def endants did not object to the indictnent bel ow e

therefore read the indictnent liberally to be sufficient unl ess
it is so defective that by any reasonabl e construction, it fails to

charge an offense.'” United States v. Salinas, 956 F.2d 80, 82

(5th Gr. 1992) (citation omtted). Each count of the indictnent
alleged that Saks and Spruill know ngly executed a schene to
defraud the banks by perform ng an individual act in execution of
t he schene. The individual acts were described in each count.
This was nultiplicitous, but it was sufficient to charge an of fense
under § 1344.

W have explained that "nultiplicity addresses double
j eopardy; and where the jury is allowed to return convictions on
mul tiplicitous counts, the renedy is to remand for resentencing,

wth the governnment dismssing the counts that <create the
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multiplicity.” United States v. Mody, 923 F.2d 341, 347-48 (5th

Cr. 1991). We accordingly remand the case and direct the
governnment to elect the 8 1344 count that it wishes to leave in
effect. The court nust then vacate the convictions on the
remai ni ng 8 1344 counts and resentence the defendants.

AFFI RVED in part, VACATED and REMANDED in part.

E. Gady Jolly, dissenting:

| respectfully dissent. Although | agree that the evidence
wi || support a conviction under section 1344,° it does not support
this conviction under section 1344(1), which makes it unlawful to
defraud a financial institution. Instead, the evidence supports a
violation of section 1344(2), which nmakes it unlawful to obtain
moni es froma financial institution by neans of fal se pretenses or
representations.

The bank was defrauded of no nonies, see MNally v. United

States, 483 U. S. 350, 358-359 (1987), notw thstanding the strained
efforts of the mpjority to say that is was. O course, the

officers and owers of the bank were fully aware of the actua

°18 U.S.C. § 1344 provides:

Whoever know ngly executes, or attenpts to execute, a
schenme or artifice --

(1) to defraud a financial institution; or

(2) to obtain any of the noneys, funds, credits,
assets, securities, or other property owned by, or
under the custody or control of, a financial
institution, by neans of false or fraudul ent pretenses,
representations or prom ses;

shal |l be fined not nore than $1, 000, 000 or inprisoned
not nore than 30 years, or both.

1



terns and conditions of the |oan. Second, the | oan the defendants
actually received, as far as the purposes of this opinion are
concerned, was backed by adequate collateral. Third, the bank as
an institution was relieved of regulatory problens by the infusion
of $5,000,000. Finally, the transaction effectively resulted in
t he bank obtai ning additional guarantors on a delinquent loan. 1In
short, it is only in hindsight, with the know edge that the Saks
and Spruill loan "went bad" later, that we can say that the bank
suffered a loss in the transaction. The evidence presented is
sinply insufficient to support a conviction under section 1344(1);1°
or stated another way, section 1344(1) does not reach the conduct

described by the majority. 1!

The majority cites United States v. Castiglia, 894 F.2d
533, 536-38 (2d Cr. 1990); United States v. WAl ker, 871 F.2d
1298, 1306-07 (6th Gr. 1989); and United States v. Shively, 715
F.2d 260 (7th G r. 1983), to support the proposition that a
borrower may defraud a bank under section 1344(1) by omtting
froma |l oan application the fact that a beneficiary of the | oan
is a bank officer. Slip op., p. 9. These cases, however, are
i napposite. In none of these cases was a borrower charged with
bank fraud under section 1344(1), as opposed to m sapplication of
funds or making false statenents. See Castiglia, 894 F.2d at 535
(borrowers charged with conspiracy, 18 U S.C. 8§ 371; with aiding
and abetting a msapplication of funds, 18 U S.C. 88 2 and 656;
with making false entries, 18 U. S.C. § 1005; and wth perjury, 18
§ 1623); \Valker, 894 F.2d at 536 (sole defendant is bank officer;
pi npoint cite is to discussion of officer's liability under 18
US C 8656 in United States v. Krepps, 605 F.2d 101 (3rd Cr.
1979) (i n which a bank officer was the sol e defendant)); Shively
715 F.2d at 264 (borrower indicted under 18 U S.C. 88 656 and
1014 but convicted only under 8§ 656).

I\What ever happened to the rule that penal statutes are to
be strictly construed?



Saks and Spruill, however, clearly obtained noney by falsely
representing in their application the recipients of the |oan and
the use of the funds. Their application represented that Saks and
Spruill would receive a |loan of $19.3 mllion, and that the funds
woul d be used for the devel opnent of the shopping nmall on the
Corpus Christi tract, when the defendants actually received only
$14.3 mllion, with $5 mllion going through Stockman to pay off
the Chaucer Village |oan at Security.

| ndeed, receipt of noney fromthe banks under fal se pretenses
is exactly the crine for which they were indicted.! Unfortunately,

however, the jury was only instructed under section 1344(1). Thus,

12The i ndi ctment charges, for exanpl e:
COUNT TWO - BANK FRAUD
[18 U.S.C. 88 1344, 2 ]

..... Defendants ... SAKS and SPRU LL know ngly
executed and attenpted to execute, a schene and
artifice to defraud Meridian, Security, and Peoples and
to obtain noneys, funds, and other property owned by or
under the custody or control of Meridian, Security, and
Peopl es by neans of false and fraudul ent pretenses,
representations, and prom ses by performng the
follow ng act in execution of the schene:

3. Defendants ... SAKS and SPRUl LL signed and
caused to be signed a Loan Agreenent which falsely
represented that the purpose of the $19.3 nmillion | oan

was for business related to Omi and omtted any
reference to Ray Stockman, when in truth and in fact,
as the defendants well knew, $5 million of the $19.3
mllion in | oan proceeds woul d be channel |l ed through
Ray St ockman back to Security for paynment on the
Chaucer Village loan, a loan totally unrelated to the
l oan for which the $19.3 mllion was intended.

Al in violation of Title 18, United States Code,
Sections 1344 and 2.

~ Each count repeated this |language in its description of the
crime.



al though the text of the indictnent charged the defendants wth
violating section 1344(2), and al though the evidence sufficiently
establishes this crine, the jury was given no instruction to
convict themof this crinme. Because | do not think the evidence is
sufficient for them to be convicted of 1344(1), and because the
court failed to instruct the jury on 1344(2), | would apply the

plain error standard and remand for a new trial.



