IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-4884

RAYMOND LOUI' S BENDER,
Pl ai ntiff-Appellant,
vVer sus
JAMES A. BRUMLEY, et al.

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana

(August 24, 1993)
ON PETI TI ON FOR REHEARI NG AND SUGGESTI ON FOR REHEARI NG EN BANC
(Opinion July 12, 5th Gr. 1993, F. 2d )
Bef ore REYNALDO G GARZA, W LLIAMS, and JONES, Circuit Judges.
JERRE S. WLLIAMS, CIRCU T JUDGE
On petition for rehearing filed by defendants-appellees, we

W t hdraw our previous opinion dated July 12, 1993, and substitute

the following opinion in its place:

This 42 U S.C. § 1983 case asserts the police used excessive
force in dealing with a pre-trial detainee. The critical, narrow
i ssue before us is whether it was reversible error for the district
court to instruct the jury that it nust find that Raynond Bender

suffered "significant injury" before it could return a verdict in



his favor. W conclude that the jury was inescapably m sgui ded by
the instruction, which ran afoul of the Suprenme Court's recent

decision in Hudson v. McMIlian, -- US. --, 112 S. C. 995, 117

L. Ed. 2d 156 (1992), as explicated by this Crcuit in Valencia v.

Waqgins, 981 F.2d 1440, 1443-47 (5th Cr.), cert. denied, 61
US L W 3852 (1993). Accordingly, we remand Bender's federal
excessive force claimto the district court for a new trial. '

affirmthe judgnents entered against all his other clains.

. FACTS AND PRI OR PROCEEDI NGS
On February 20, 1989, Raynond Loui s Bender surrendered hinsel f
as a suspect in the killing of Deputy Jimry Kinney of the Sabine
Parish Sheriff's Departnment. Deputy Kinney had been killed by a
singl e shotgun blast to the chest as he sat in his patrol car a few

hours earlier.?

Later that day, Bender was taken fromhis cell at the Sabine
Parish jail and escorted by Deputy Jack Staton to the interrogation
room where they were net by Staton's fell ow defendants, Deputies
Janes McCom c and Joe Byles, and Oficer David Renedies of the
Zwol | e Police Departnent. What transpired inside the interrogation
roomis vigorously disputed. The officers maintain that Bender
grew erratic at various tines during the questioning and began

flailing his arns; a brief scuffle ensued, and the officers used

! Bender was subsequently convicted of first degree nurder
and sentenced to life inprisonnment w thout the possibility of
probation, parole, or pardon.



mnimal force to restrain him The Defendants acknow edge t hat
everyone in the room was upset, but they enphatically deny that
unreasonabl e force was used or that a beating took place. The
of ficers urge that Bender's clains of physical abuse are belied by
his failure to seek nedical attention until My 1990, nore than
fifteen nonths followi ng the alleged m streatnent, and then for an

ail ment wholly unrelated to the all eged beating.

Bender asserts, on the other hand, that upon his invocation of
his Fifth Anmendnent right to remain silent, Deputy McCom c threw
hot coffee in his face to conpel himto speak and hit him on the
head, knocking himto the floor. Wile on the floor, Bender clains
t hat Deputy Staton managed several bl ows and ki cks before draggi ng
hi mout of the roomby his hair. Qutside the room Bender contends
the beating continued -- Staton smacked him between the eyes,
knocking him again to the floor, and Oficer Renedies hit and
ki cked Bender's head and rear. At this point, says Bender, McCom c
adnoni shed Staton and O ficer Renedies to stop stri king Bender with
cl osed fists because that m ght cause severe injuries. Staton then
stonped on Bender's back before he was taken back into the
i nterrogation roomwhere Deputy Byl es saw Bender's bl oody nose and
asked what had happened. Bender cl ains that McCom ¢ responded t hat
Bender had fallen off the stairs, whereupon Byles call ed Bender a

ni gger and threatened to shoot himif he tried to run away.



Bender al so nmai ntains that Renedi es made a statenent that he
saw Staton hit Bender, and enphasi zes that a Loui siana state court
judge testified at trial that when she, as an assistant district
attorney for Sabine Parish, questi oned Renedi es about the incident,
he told her that Staton struck Bender "once or tw ce."? MNoreover,
Bender insists, wtnesses can verify that he "looked kind of
roughed up" after his trip to the interrogation room He clains
that his nose bled profusely and felt as if it were broken, that he
| ost conplete feeling in his legs, and that two officers had to
hold himup as he returned to his cell. Additionally, he asserts
that he and/or his famly repeatedly requested nedical attention,
which was at all tinmes refused. For their part, however, the
Def endants presented wtnesses who refuted Bender's clains of

t hreats and physical abuse.

Exactly one year fromthe date of Bender's arrest for Deputy
Ki nney's nmurder and the all eged beating, Bender filed suit against
the four officers and Sheriff Janmes Brum ey asserting various
causes of action arising under the U.S. Constitution, 42 U S.C. 88
1983 and 1985(3), and Louisiana state law. At trial's end, the
jury was asked a series of questions. Regarding Bender's federal
clains, the jury was asked whether McCom c, Staton, and Renedi es

used excessive force and whet her Sheriff Brum ey w thheld nedical

2 Later the sane day, Oficer Renedi es tel ephoned the then-
assistant district attorney to nodify his earlier statenent.
Renedi es stated that a scuffle occurred, but he was not certain
that Staton had struck Bender.



care. Regarding Bender's pendent state |law clains, the jury was
asked whet her any of the five defendants used excessive force as
defined under Louisiana law or intentionally inflicted enotional
di stress. The jury rejected Bender's plea for conpensatory and
punitive damages and returned a verdict conpletely exonerating the
of ficers.® Judgnent was entered, and Bender tinely appeals the
dismssal. He clains three principal grounds. He argues that the
district court erred in (1) denying his notions for summary
j udgnment and directed verdict, (2) admtting potentially
prejudicial testinony concerning Deputy Kinney's nurder, and (3)
instructing the jury that proof of significant injury was necessary
to support a valid 8 1983 claim W address these contentions in

turn.

[1. DI SCUSSI ON
A. The Deni al of Bender's Mbtions

Prior to trial, Bender filed a notion for sunmary judgnent on
his federal clains of excessive force and deprivation of nedica
attention. Noting that "[t]he testinony of both canps is
dianetrically opposed,” the district court denied the notion, but
partially granted Def endants' Mdtion for Dism ssal or Alternatively

for Summary Judgnment by dismssing all clainms for verbal threats

3 The issue of qualified inmunity, which the district court
elected to carry with the case to trial, is not before us on
appeal .



and harassnent.* At the close of the officers' evidence at trial,
Bender sought a directed verdict as to his pendent state | aw cl ai ns
of excessive force and intentional infliction of enotional

distress. This notion, too, was deni ed.

On appeal, Bender persists that the savage beating he endured
was supported by "concrete proof" and that the trial court's
refusal to grant his notions was error in the face of "the
obj ective physical evidence." Bender argues strenuously that a
review of the entire record shows that,

any reasonabl e jury coul d have found that Appellees in an

act of vengeance nmaliciously and sadistically used

excessive force against himin the guise of coercing a

confession; Appellant suffered physical pain, enotional

distress, and nental anguish; Appellant was denied

medi cal treatnent for a period of fifteen (15) nonths

follow ng the assault; and the actions of the Appellees

violated both state and federal |aws. (enphasis added)
Bender concedes, however, that conflicting evidence was presented
from which contradictory inferences could have been drawn. The

district court properly denied both notions.

As to the notion for summary judgnent, the governing standard
is well settled. Sunmary judgnent is proper when no genui ne issue

of material fact exists and the noving party is entitled to

4 Mere allegations of verbal abuse do not present actionable

clainms under 8§ 1983. "[A]s a rule, 'nere threatening | anguage
and gestures of a custodial officer do not, even if true, anount
to a constitutional violation.'" MFadden v. lLucas, 713 F.2d

143, 146 (5th Gr.), cert. denied, 464 U S. 998, 104 S.Ct. 499,
78 L.Ed.2d 691 (1983)(quoting Coyle v. Hughes, 436 F. Supp. 591,
593 (WD. kla. 1977)).




judgnent as a matter of law. Fep. R CGv. P. 56(c); see also, e.qg.,

Celotex v. Catrett, 477 U S. 317, 106 S.Ct. 2548, 91 L.Ed.2d 265

(1986) . In determ ning whether the district court's denial was
proper, we reviewthe court's decision de novo and consider all of
the record evidence and the inferences drawn therefromin the |ight

nost favorable to the non-npbvant officers. VWl ker v. Sears,

Roebuck & Co., 853 F.2d 355, 358 (5th Cr. 1988).

In its nmenorandum ruling denying the sunmary judgnent, the
district court carefully assessed Bender's evi dence and recogni zed
that testinony in the record squarely contradicted his clains.
Specifically, the court noted that Bender's notion itself included
as exhibits fromthe prior crimnal prosecution the officers' sworn
denials that a beating or other mstreatnent took place. The
district court properly concluded that "[t]his testinony is nore
than sufficient to create a genuine issue of material fact which
must be resolved by the jury." This case obviously cannot be
viewed as "so one-sided that one party nust prevail as a matter of

| aw. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252, 106

S.Ct. 2505, 2512, 91 L.Ed.2d 202 (1986).

As to the notion for a directed verdict, Bender fails to
discuss in his appellate brief the court's denial of his directed
verdict notion. It is well settled that the failure to argue an
i ssue posed for consideration is deenmed an abandonnent of that

issue. E.g., Harris v. Plastics Mg. Co., 617 F.2d 438, 440 (5th




Cr. 1980)(per curiam; Fe. R App. P. 28(a)(4). Accordingly, we

do not reviewthe district court's directed verdi ct decision.?®

We al so consider Bender's related argunent, listed separately
in his brief, that the jury's verdict "is against the |l aw and the
clear weight of the evidence." This is essentially an argunent
contesting the sufficiency of the evidence, which we assess in the

light nost favorable to the jury's verdict. Wlson v. Mnarch

Paper Co., 939 F.2d 1138, 1139 (5th Gr. 1991). At the concl usion
of defendant's case, Bender noved for a directed verdict on his
state law clains only. A cursory review of the evidence rebutting
Bender's state | aw cl ai ns supports the district court's decisionto

reject this notion. As to Bender's federal clains, absent a notion

5 But even were we sufficiently persuaded by the
simlarities between the "genuine issue" sunmary | udgnment
standard and the "reasonable jury" directed verdict standard
nonet hel ess to review the court's denial of Bender's directed
verdict notion, we would affirmthe trial court's decision. The
wel | - establ i shed Boeing standard instructs us to "consider all of
the evidence . . . inthe light and with all reasonabl e
i nferences nost favorable to the party opposed to the notion."
Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th Gr. 1969)(en
banc) ("If the facts and inferences point so strongly and
overwhel mngly in favor of one party that the Court believes that
reasonabl e nmen could not arrive at a contrary verdict, granting
the notion[] is proper."). Applying the substantive | aw of
Loui si ana, since Bender's directed verdict notion applied only to
his pendent state |law clainms, we are unable to say that a
reasonable and fair-mnded jury could not have nmade credibility
determ nations and drawn inferences favoring the officers, and
returned a verdict clearing themof msconduct. See Kyle v. New
Ol eans, 353 So.2d 969, 972-73 (La. 1977)(articulating the
el enents of excessive force under Louisiana |aw); Mrshall v.
Crcle K Corp., 715 F. Supp. 1341, 1343 (MD. La.
1989) (di scussing Louisiana's requirenents for clains of
intentional infliction of enptional distress)(citations omtted),
aff'd nem, 896 F.2d 550 (5th Cr. 1990).

8



for directed verdict in the district court our inquiry is
restricted to "whether there was any evi dence to support the jury's
verdict, irrespective of its sufficiency, or whether plain error
was commtted which, if not noticed, would result in a 'nmanifest

m scarriage of justice.'" GCoughlinv. Capitol Cenent Co., 571 F. 2d

290, 297 (5th Cr. 1978)(enphasis in original). Measured agai nst
this arduous standard, the evidence submtted regardi ng Bender's
federal clains falls far short of requiring that the verdict be set

aside on insufficiency of the evidence.

B. The Adm ssion of Evidence About the Mirder

Bender next conplains that the district court erred in
allowwng the jury to hear highly inflammtory and prejudicial
testi nony concerning the nurder of Deputy Kinney. Specifically,
the judge allowed wtnesses to discuss in graphic detail the
ci rcunst ances surroundi ng Kinney's nurder, for which Bender had
been convi ct ed about six nonths earlier. Although he concedes that
Federal Rul e of Evidence 609(a)(1l) allows a witness to be i npeached
wth evidence of prior convictions, Bender contends that the
probative val ue of the evidence was slight and easily outwei ghed by
t he danger of unfair prejudice. Accordingly, he argues, it should
have been excluded under Federal Rule of Evidence 403, which
cautions against the adm ssion of otherw se-relevant evidence

likely to induce a purely enotional decision.



This argunment also is without nerit. Following its | atest
anendnent in 1990, Federal Rule of Evidence 609(a)(1), previously
a source of considerabl e judicial and academ c di ssati sfacti on, now
provi des:

(a) Ceneral rule. For the purpose of attacking the
credibility of a wtness,

(1) evidence that the wtness other than an accused
has been convicted of a crine shall be admtted, subject
to Rule 403, if the crine was punishable by death or
i nprisonnment in excess of one year under the |aw under
which the w tness was convicted, and evidence that an
accused has been convicted of such a crinme shall be
admtted if the court determ nes that the probative val ue
of admtting this evidence outweighs its prejudicial
effect to the accused[.]

This rule, as now anended, was applicable in this case.
Nothing in the record indicates that the district court engaged in
prejudi ce/ probativity weighing under Rule 403. That om ssion is
irrelevant in this case. Bender hinself gave the first testinony
about the underlying facts of his nurder conviction. On direct
exam nation, Bender discussed in great detail the facts surroundi ng
the shooting of Deputy Kinney. He also discussed his grand jury
testinony underlying the crimnal proceedings. Bender's | ater
objections to questions concerning the mnurder were properly
overruled. The danger of unfair prejudice was introduced not by
t he defendants, but by Bender hinself. The district judge noted as
much when Bender's counsel broached the subject once nore near the
end of the trial:

You t ook your clients through their whol e murder scene on

direct exam nation and you have nmade it very difficult

nowto draw any line. You are now going back into this.

10



You keep objecting when they tal k about it but you bring

it out when you want to. . . . [Bender] got up there and

told the jury I did not nmurder the deputy and he went

t hrough t he whol e scene. Now, they're obviously entitled

to i npeach himby showing that's a lie.

G ven that Bender opened the door to evidence regarding his
underlying murder conviction, his "substantial rights" were not
j eopardi zed. See Fed. R CGv. P. 61 (defining harm ess error as
"any error or defect in the proceeding which does not affect the

substantial rights of the parties").

C. The "Significant Injury" Requirenment

The trial judge erroneously instructed the jury that Bender
could prevail on his federal excessive force claimonly if he
proved a significant injury. W find that the m staken instruction

warrants reversal.

W afford trial judges wde latitude in fashioning jury
instructions and ignore technical inperfections, see, e.g., Pierce

v. Ransey Wnch Co., 753 F.2d 416, 425 (5th Cr. 1985). But the

trial court must "instruct the jurors, fully and correctly, on the
applicable law of the case, and . . . guide, direct, and assist
themtoward an intelligent understanding of the |legal and factual
i ssues involved in their search for truth." 9 WRGHT & MLLER,
FEDERAL PRACTICE AND PROCEDURE 8§ 2556 (1971). Reversal is therefore

appropriate whenever the charge "as a whole l|leaves us wth
substantial and ineradicable doubt whether the jury has been

properly guided in its deliberations.” Kyzar v. Vale Do R Doce

11



Navegacai, S. A, 464 F.2d 285, 290 (5th Gr. 1972), cert. denied,

410 U.S. 929, 93 S.Ct. 1367, 35 L.Ed.2d 591 (1973); see also, e.qg.,
McCul l ough v. Beech Aircraft Corp., 587 F.2d 754, 759 (5th Gr.

1979). Assessing whether the jury was properly gui ded, however, is
only one-half of the inquiry. Even though error may have occured,
"[We wll not reverse "if we find, based upon the record, that the
chal | enged instruction could not have affected the outcone of the

case.'" Mddleton v. Harris Press and Shear, Inc., 796 F.2d 747,

749 (5th Gr. 1986)(quoting Bass v. United States Dept. of
Agriculture, 737 F.2d 1408, 1414 (5th Cr. 1984)).

We first address a threshold, procedural matter. Defendants
argue strenuously that Bender failed to preserve this issue for
appeal because he did not | odge oral on-the-record objections to
the jury charge when invited to do so by the trial court. FeD. R
Gv. P. 51. This is immterial, however, since Bender had earlier
filed witten objections to the proffered jury instructions. W
recognize that error is preserved for appeal so long as the
conplaining party states his assertion to the trial court prior to
the tinme when the court invites on-the-record objections to the

charge. E.g., Pierce, 753 F.2d at 424; Lang v. Texas & P. Ry., 624

F.2d 1275, 1279 (5th Gr. 1980)("the failure to object my be
disregarded if the party's position has previously been nade cl ear
to the court and it is plain that a further objection would have
been unavailing"). The lack of another in-court objection echoing

Bender's earlier witten protest, although useful as are all on-

12



the-record occurrences, does not defeat his ability to chall enge

the instructions on appeal.

The officers voice an alternative argunent, that even if we
recogni ze Bender's earlier witten objections as tinely, they are
nonet hel ess def ecti ve because they fail to satisfy Rule 51's denmand
for specificity. W conclude that Bender's witten objections were
sufficiently explicit. The instructions proffered by the trial
court, as set out below, were gleaned al nbst verbatim from the

factors set forth in Huguet v. Barnett, 900 F.2d 838, 841 (5th Cr

1990) . Huguet is an Eighth Amendnent excessive force case

inporting the significant injury requirenent fromJohnson v. Mrel,

876 F.2d 477, 480 (5th Cr. 1989)(en banc)(per curiam, a Fourth
Amendnent excessive force case holding that trivial harnms do not

rise to constitutional inport.

Bender's witten objections clearly challenge the use of
Johnson's Fourth Anendnent standard:

Plaintiff object[s] to Jury Charge No. 3 for the reason
that Johnson [v]. Mrel . . . was not the clearly
established law in the Fifth Crcuit on February 20,
1989, hence the test enunciated in Johnson is not

applicable to the facts in this case.
* * *

Plaintiff object[s] to Jury Charge No. 5 for the reason

that Johnson [v]. Morel . . . is not the | aw of the case.
Plaintiff's civil rights were violated after his arrest
and [after he was] locked in a jail cell. None of the

officersinvolvedinthe arrest of Plaintiff participated
in the beating in the interrogation room Plaintiff's
Fourteent h Anendnent due process rights to be free from
puni shnment were violated by Staton, MCom c, Byles and
Renedi es.

13



W nowturntothe critical issue. Was it correct to i nstruct

the jury that proof of significant injury was necessary to support

Bender's federal clainf If not, was the error harnl ess? Two
recent cases control our decision. The first is the Suprene
Court's decisionin Hudson v. McMIlian, -- US. --, 112 S.C. 995,

117 L. Ed. 2d 156 (1992). In Hudson, the Suprene Court abandoned its
prior insistence on an objectively serious deprivation to hold that
a prisoner need not denonstrate significant injury where the force
used was nmlicious and wanton. It reversed a decision of this
Court that had applied our established precedent enphasizing the
requi renment of significant injury in excessive force cases. The
Suprene Court held that "the core judicial inquiry is . . . whether
force was applied in a good-faith effort to maintain or restore
discipline, or maliciously and sadistically to cause harm" |d. at

--, 112 S .. at 999 (citing Witley v. Albers, 475 U S. 312, 320-

21, 106 S.C. 1078, 1084-85, 89 L.Ed.2d 251 (1986)).

Subsequently, in Valencia v. Wqgqgins, 981 F.2d at 1440, 1446

(5th Gr. 1993), petition for cert. filed April 19, 1993, we held
that it was obviously proper to extend the anal ysis announced in
Hudson and Witley to pre-trial detainees under the due process

clause of the Fourteenth Anendnent. See also Jackson .

Cul bertson, 984 F.2d 699, 700 (5th Gr. 1993)(per curian. I n
short, when determ ning what standard applies to excessive force
clains brought by pre-trial detainees, the proper due process

i nqui ry does not probe the extent of the injury sustained, although

14



that is one factor that can evince wantonness. Rather, it probes

t he subjective intent of the detaining officers.®

The timng of this case adds an unusual facet; it was tried
whi | e Hudson was pending before the Suprene Court. Anticipating
that the Suprenme Court mght abrogate our Circuit's significant
injury requirenent, the trial court attenpted to word the jury
interrogatories in such a manner as to avoid the effect of a
reversal. Focusing on the federal clains, the court first asked,
"Do you find that the follow ng defendants used excessive force
agai nst Raynond Bender whi ch was obj ectively unreasonabl e?" Then,
the court asked separately whet her Bender "has proven a significant
injury resulting directly from excessive force[.]" The jury

answered "no" to both inquiries. The jury was plainly required to

find significant injury before answering "yes" to the second
question. Whether the sane can be said of the first question turns

on how the jury was instructed.

6 Admttedly, such intent is often undiscernible, and the
trier of fact nust base its determ nation on rel evant objective
factors suggestive of intent. Qur recent decision on remand in
Hudson sunmari zed sone of the pertinent factors:

1 the extent of the injury suffered;

2. the need for the application of force;
3. the relationship between the need and t he anount of
force used;
4. the threat reasonably perceived by the responsible
officials; and
5. any efforts nade to tenper the severity of the forcefu
response.

Hudson v. McMIlian, 962 F.2d 522, 523 (5th Gr. 1992).

15



It is clear that the jury was specifically instructed to deny
Bender's federal claim unless he proved that he sustained a
significant injury. In instructing the jury about these clains,
the trial judge quoted al nost verbatimfrom Johnson, now arguably
overruled,” and stated repeatedly that significant injury was a
vital, necessary conponent of Bender's case:

In order to prove that the def endants used excessive
force, M. Bender nust prove by a preponderance of the

evi dence:

1. a significant injury, which

2. resulted directly and only from the use of force

that was clearly excessive to the need; the

excessi veness of which was

3. obj ectively unreasonabl e.

| f Bender fails to prove any of these el enents, you

must find for the defendants. These three elenents are

obj ective focusing on the injury, the anmount of force

used, and the anmpunt of force necessary.

To determ ne whether a "significant injury" has been

inflicted, you nmust consider only the injuries resulting
directly fromthe constitutional wong. There can be a

" Whet her Johnson has in fact been overturned renains
unresolved. At first |ook, the abrogation of significant injury
appears settled no matter what standard under § 1983 is being
applied. See Knight v. Caldwell, 970 F.2d 1430, 1432 (5th Cr
1992) (stating in dictumthat "we can no |onger require persons to
prove 'significant injury,' . . . under section 1983"). But
other recent Fifth Crcuit cases, while recognizing the tension
bet ween Johnson and Hudson, have expressly refused to decide
whet her Johnson's vitality has been inpaired by Hudson in the
Fourth Amendnent context. See Muuille v. Gty of Live Gak, Tex.,
977 F.2d 924, 929 and n. 7 (5th Gr. 1992), cert. denied, 1993
U S LEXIS 3765 (U.S. 1993); King v. Chide, 974 F.2d 653, 657 n.
2 (5th Cr. 1992). Thus, it remains an open question in this
Circuit whether Johnson's significant injury requirenent survives
in situations involving arresting, as opposed to custodi al,
of ficers.

16



constitutional violation only if a significant injury

resulted fromthe officer's use of excessive force.

Def endants counter on multiple fronts. First, they argue that
even if we determ ne that the court issued erroneous instructions,
"such instruction was harm ess error as the jury specifically found
that none of the defendants used excessive force which was
obj ectively unreasonable."” The defendants thus maintain that the
preci se | anguage of the special verdict form"cured" any defect in
the instructions and provides a basis to sustain the verdict even
t hough Hudson abol i shed the significant injury requirement. This
argunent nust fail. As illustrated above, before even reaching the
question of whether the officers' actions were objectively
unreasonabl e, the jury was first required to agree that Bender had
suffered a significant injury: "There can be a constitutional
violation only if a significant injury resulted fromthe officer's

use of excessive force."

Second, the officers point out that when the trial judge
advi sed the jury concerni ng Bender's excessive force claimarising
under state |l aw, he specifically stated that significant injury was
not a necessary el enent under Louisiana |law. Thus, since the jury
rejected Bender's state claimas well, the officers insist it would
be futile to try the entire case again, particularly the state | aw
conponent. W partly agree. Bender does not contest the accuracy
of the instructions regarding his excessive force claim arising

under state |law. Recognizing "the al nost invariable assunption of

17



the law that jurors follow their instructions,” R chardson v.

Marsh, 481 U.S. 200, 206, 107 S.C. 1702, 1707, 95 L.Ed.2d 176
(1987), we hold that the jury's decision exonerating the officers
under state |law should be affirnmed. Affirm ng the state conponent,
however, is an unsound basis upon which to deny automatically
Bender's federal claim where the error occured. Al t hough the
rel evant objective factors are sim |l ar under both schenes, conpare,

e.g., Kyle v. New Oleans, 353 So.2d 969, 973 (La. 1977), wth

Hudson, 962 F.2d at 523, they are not so identical for us to
concl ude that a deci sion absolving the officers under Louisiana | aw
mandates a parallel finding of "no excessive force" under 8 1983.
Sinply put, the differences--though admttedly slight--extend
beyond whether "significant injury" is used as a predicate to
liability. Al though Judge Jones's cordial dissent is persuasivVve,
we cannot adopt her view that the erroneous instruction was

harm ess error.

The Suprene Court has advised that "if one cannot say wth
fair assurance, after pondering all that happened wi t hout stri pping
the erroneous action from the whole, that the judgnent was not
substantially swayed by the error, it is inpossible to conclude
that [Bender's] substantial rights were not affected."” Kotteakos

v. United States, 328 U. S. 750, 765, 66 S.Ct. 1239, 1248, 90 L. Ed.

1557 (1946). CQur review of the record evidence, particularly in
i ght of the subtl e--yet conceivably inportant--differences between

the two excessive force standards, does not convince us that the

18



jury's decision was unaffected by the challenged instruction.
Bass, 737 F.2d at 1414. Because we are left in "grave doubt"”
whet her the trial court's erroneous instruction exerted
"substantial influence" over the outcone of the case, the jury's

deci sion on Bender's 8§ 1983 clains cannot stand. |d.

The case nust be retried to submt properly the question
"whet her force was applied in a good-faith effort to maintain or
restore discipline, or maliciously and sadistically to cause harm"
Hudson, -- U S at --, 112 S.C. at 999; see Wgqgins, 981 F.2d at
1446-47, 1449.

[11. CONCLUSI ON
The judgnents entered on Bender's federal excessive force
cl ai mrs are REVERSED, and t hose causes of action are REMANDED to t he
district court for a newtrial. Qur decision today does not affect
the denial of Bender's federal claim of deprivation of nedica
treatnent or his various state clains. Upon careful exam nation of
the record evidence, the judgnents entered on those issues are

AFFI RVED.

No nenber of the panel nor Judge in regular active service of
this Court having requested that the Court be polled on rehearing
en banc (Federal Rules of Appellate Procedure and Local Rule 35),

t he suggestion for Rehearing En Banc is DEN ED
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AFFI RVED | N PART. REVERSED AND REMANDED | N PART.

JONES, Circuit Judge, concurring in part and dissenting in part:
Judge Wllians's opinion is persuasive and | readily
concur in all but one aspect of its reasoning, with which I nust
cordially disagree. | dissent only from that portion of his
opi ni on whi ch remands Bender's case for a newtrial on whether the
police officers used excessive force under federal constitutiona
st andar ds. Al t hough the district court heroically attenpted to

apply then-extant | aw on the constitutional standard for excessive

force against pretrial detainees, | agree that in |ight of Hudson
and Valencia, supra, his instructions were wong. Unli ke ny
coll eagues, | would hold this a harmess error. The court

carefully instructed the jury that Louisiana | aw does not require
a finding of significant injury as a predicate to state tort |aw
liability of the officers, and the jury found agai nst Bender. | do
not agree that sinply because the sanme instruction wll now be
given as to federal standards of recovery, a new jury could or
shoul d reach a different factual conclusion. The officers, | would
contend, have been effectively exonerated by the jury's refusal to
find that -- even without a significant injury requirenent --
Bender was the victi mof excessive force. | therefore dissent from

this portion of the panel opinion.
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