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District of Louisiana.

Before JOLLY, DAVIS, and SMTH, G rcuit Judges.

E. GRADY JOLLY, G rcuit Judge:

Parents of a handi capped child seek to enjoin the enforcenent
of the local school board's policy that places limtations on tape
recordi ngs of parent/teacher conferences. The parents, seeking the
unrestricted right to record, contend that their rights under the
| ndi viduals with Disabilities Act ("IDEA")! were violated by the
policy. The school board noved to dism ss and for summary j udgnent
on the grounds that, because the parents failed to exhaust
adm nistrative renedies, the district court did not have
jurisdiction and, alternatively, that the school board had
authority to enforce its policy. The plaintiffs also noved for
summary judgnent arguing that exhaustion was futile, and that they

had the right to record a conference about their handi capped chil d.

The district court denied the school board's notions and

120 U.S.C. 88 1400 et seq.



granted the plaintiffs' notion for summary judgnent. The district
court held that exhaustion was futile, that it had jurisdiction and
that the parents had the right to record conferences. W hold that
the district court erred in not dismssing the case: The
plaintiffs did not exhaust their admnistrative renedies as
requi red by the Act; nor did they bear their burden of show ng
t hat exhaustion would be futile. Thus, we vacate the order of the

district court and dism ss the appeal.

I
Janes and Sally Gardner filed a conplaint in federal district
court agai nst the Caddo Pari sh School Board seeki ng decl aratory and
injunctive relief. They petitioned the court to declare the School
Board's tape recording regulation illegal and unenforceable. They

al so sought to enjoin enforcenent of the policy.

The School Board nmoved to dismss the case for lack of
jurisdiction because the Gardners did not exhaust t he
admnistrative renedies and because they did not present a
justiciable controversy. Thereafter, both the Gardners and the

School Board noved for sunmary judgnent.

The district court granted the Gardners' notion for summary
j udgnent and denied the School Board's notions. The School Board

appeal s.



Janes and Sally Gardner have a daughter, Kelly, who is
enrolled as a special education student at Byrd Hi gh School in
Shreveport, Loui siana. Kelly is entitled to the protection and
benefit of the IDEA. Under the Act, the School Board is required
to give Kelly a free and appropriate public education designed to
meet her uni que needs through the fornul ation of an Individualized
Education Program ("I EP"). The IEP is devised by the student's
parent or guardi an and the student's teacher or a representative of

the | ocal education agency.

An | EP consists of a witten statenent of the child' s present
education perfornmances, est abl i shes annual and short term
i nstructional objectives, describes the special education services
that will be provided to the child, and sets forth the criteria and
procedures that will be used to eval uate whet her these educati onal
goal s have been achieved. 20 U.S.C. § 1401(a)(19). The | DEA
requires that the | EPs be devel oped during Planni ng and Pl acenent
Team neetings between school district representatives, teachers,

parents, and when necessary, the student.

Under the Act, parents have the right to exam ne all rel evant
records with respect to the identification, evaluation, and
educati onal placenent of the child, to receive prior witten notice
of adm nistrative actions, and to present conplaints. 20 U S.C. 8§
1415(b) (1). When such conplaints are nade, the parents are
entitled to an i npartial due process hearing conducted by the | ocal

educati on agency. 8§ 1415(b) (2). They can appeal the decision



rendered by the |ocal education agency to the State agency. 8§
1415(c). If they are dissatisfied wth the State agency's
decision, they can file a civil suit in state court or federa

district court. 8§ 1415(e)(2).

On June 6, 1990, the School Board adopted a formal policy,
whi ch regul ates the recording of parent conferences. The policy
applies to all parent conferences, not just |EP conferences. As
originally adopted, the policy stated that recordings would be
permtted only when the parents and all other participants
consent ed. Prior to the initiation of this suit, however, an
anendnent was proposed that allows recording if the authorities
determne that it is necessary to ensure that the parents fully
understand and can neaningfully participate in the |EP process.

The proposed anendnent has since been adopt ed.

An | EP conference concerning Kelly was schedul ed for Novenber
16, 1990. Prior to the conference, the Gardners requested to have
the conference taped. The |IEP director agreed to video tape, but
not audi o tape, the conference if all participants consented. At
the time of the conference, one of the participants objected and

the Garners decided to proceed wth the conference anyway.

About five nonths later, the Gardners wote the School Board
expressing their viewthat the policy was illegal. Legal counsel
for the School Board rendered an opinion regarding the legality of

the policy which caused the Board to anend the policy. |In June of



1991, the Gardners instituted this action claimng that the policy,
i ncl udi ng the proposed anendnent, violated their rights under the

Act .

1]

On appeal, the School Board contends that the district court
did not have proper subject matter jurisdiction because the
Gardners did not exhaust their adm nistrative renedies as required
by the Act and because they did not present a justiciable
controversy. Alternatively, the School Board argues that it has
constitutional and statutory authority to establish and enforce the
policy. On the other hand, the Gardners contend that the district
court did have subject matter jurisdiction. Furthernore, they
argue that the district court was correct in finding that the
policy is contrary to Congress' intent to allow parents full

participation in and understandi ng of the | EP process.

|V

The School Board, inits notion to dismss and its notion for
summary judgnent, asserted that the Gardners are required to
exhaust their admnistrative renedies before instituting this
action. In examning the statute, we find initially that section
1415(b) (1) (E) guarantees parents "an opportunity to present
conplaints wth respect to any nmatter relating to the
identification, evaluation, or educational placenent of the child,
or the provision of a free appropriate public education to such

child.” Then, section 1415(b)(2) states that whenever the parents



file such a conplaint, they are entitled to an inpartial due
process hearing conducted by the state or | ocal educati onal agency.
Next, section 1415(c) provides that if the hearing is conducted by
a local educational agency, "any party aggrieved by the findings
and decision rendered in such a hearing nmay appeal to the State
educati onal agency." Finally, section 1415(e)(2) provides for a

civil action:

Any party aggrieved by the findings and deci sion nmade under
subsection (b) of this section who does not have the right to
appeal under subsection (c) of this section, and any party
aggri eved by the findings and deci si on under subsection (c) of
this section, shall have a right to bring a civil action with
respect to the conplaint presented pursuant to this section,
whi ch action may be brought in any State court of conpetent
jurisdiction or in a district court of the United States

W thout regard to the anobunt in controversy. In any action
brought under this paragraph the court shall receive the
records of the admnistrative proceedings, shall hear

addi tional evidence at the request of a party, and basing its
deci sion on the preponderance of the evidence, shall grant
such relief as the court determ nes appropriate.

Before initiating such civil action, however, section 1415(f)

further nmakes cl ear that:

before the filing of a civil action under such |aws seeking
relief that is also available under this subchapter, the
procedures under subsection (b)(2) and (c) of this section
shal | be exhausted to the sane extent as woul d be required had
the action been brought under this subchapter.
Thus, it is beyond doubt that the statute provides that a plaintiff
must first exhaust the state admnistrative renedies before
bringing an action in federal court, if the conplaint is one

falling under 8§ 1415(b)(1)(E), noted above.

The School Board thus argues that the Gardners conplaint is



such a conplaint "relating to the identification, evaluation, or
educati onal placenent of the child, or the provision of a free
appropriate public education for such child,"” and that therefore,
the Gardners were required to exhaust the adm ni strative procedures
di scussed above. |Indeed, although the Gardners contest this point,
their argunent is that it is necessary for them to tape the
conference so that in the event they are dissatisfied wth the I EP
they can use the tape of the conference when filing a conplaint
regarding the EP. W therefore agree wwth the School Board that
the Gardners' conplaint is a conplaint that falls wthin Section
1415(b)(1)(E), and as such, is a conplaint that requires

adm ni strati ve exhausti on.

The Suprene Court, however, has recognized that although
judicial reviewis not normally avail able until the adm nistrative
proceedi ngs have been exhausted, "parents may by-pass the
adm nistrative process where exhaustion would be futile or
i nadequate." Honig v. Doe, 484 U S. 305, 327, 108 S.Ct. 592, 606,
98 L.Ed.2d 686 (1988). The district court held that because the
Gardners were challenging the School Board' s policy as a whol e,

exhaustion would be futile. W disagree.

The Gardners bear the burden of denonstrating the futility or
i nadequacy of admnistrative review. |d. 108 S.C. at 606. The
Gardners, in response to the School Board's notion to dismss and
nmotion for sunmary j udgnent, argued that exhaustion would be futile

because it was clear that the School Board was not going to change



its policy. The Gardners introduced affidavits i n which nenbers of
the School Board stated the reasons for the policy. The Gardners
al so argued that they tried to negotiate with the School Board and
t he School Board refused. (The Gardners sent a letter to the Board
stating that they thought the policy was illegal and Sally Gardner

objected to the policy at an open School Board neeting).

Al t hough the Gardners presented sone evidence that filing a
conplaint at the local |evel may be futil e because the School Board
is the |l ocal educational agency, they have not even all eged that an
appeal of the |local agency's decision to the state admnistrative
agency woul d al so be futile. The Gardners therefore have failed to
carry their burden of proving that exhausti on would be futile. See
Cox v. Jenkins, 878 F.2d 414, 418-422 (D.C. Cr.1989); Crocker v.
Tennessee Secondary School Athletic Ass'n, 873 F.2d 933, 937 (6th
Cir.1989); Browning V. Evans, 700 F. Supp. 978, 979
(S.D.1nd.1988)).

V

Consequently, the district court should have granted the
School Board's notionto dismss or its notion for summary judgnent
on the grounds that the plaintiffs did not exhaust their
adm nistrative renedies or prove that exhaustion would be futile.
W do not decide whether exhaustion is a jurisdictiona
requirenent. Quite arguably, it is not because there is a judici al
exception to exhaustion when exhaustion would be futile or

i nadequate. At any rate, a conplaint based on 8 1415(b)(1)(E) is



not a justiciable controversy until the plaintiff has exhausted his
adm nistrative renedies or proved that exhaustion would be futile

or inadequate. Accordingly, the order of the district court is

REVERSED and VACATED



