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SIM LAKE, District Judge:

Pintiffsappeal fromasummary judgment denying thembenefitsunder their employer'sERISA
plans because the district court concluded that plaintiffs were never terminated from employment.
Maintiffsargue that although the district court properly applied a de novo standard in reviewing the
eligibility determinations of the plans administrator, the court reached the wrong result because it
limited itsconsideration to factsand argumentsin the administrativerecord. Plaintiffsalso arguethat
the court erred in denying them discovery againgt the attorneys who advised the plans. Defendants
reply that the court reached the right result and correctly limited its review to the administrative
record, but argue alternatively that because the court erred in applying ade novo standard, its
judgment may also be affirmed under the abuse of discretion standard the court should have applied.
For the reasons explained below, we VACATE the judgment of the district court and REMAND the

case for further consideration.

l. FACTS
Until December 19, 1986, Atlantic Richfiedld Company ("ARCQO") employed K enneth Wildbur
and the other plaintiffsat one of itssubsidiaries, ChemLink Petroleum, Inc. Plaintiffs participated in

the Atlantic Richfield Retirement Plan ("ARRP"), which isadefined benefit plan under the Employee

"District Judge of the Southern District of Texas, sitting by designation.



Retirement Income Security Act of 1974, 88 Stat. 829, as amended, 29 U.S.C. 88 1001, et seq.
("ERISA"). Plaintiffs also participated in ARCO's Special Termination Allowance Plan ("STAP").
The STAP is an ERISA employee welfare benefit plan that pays severance benefits to digible

employees. ARCO sponsors and administers both plans.

Between 1984 and 1987 ARCO consolidated and reorganized its operations by sdlling assets
and divisons. In May of 1986 ARCO amended the ARRP to add section 35, which provided for
speciad enhanced retirement benefits. A plan member was dligible for these benefits if the member
was notified by ARCO between May 6, 1986, and January 31, 1987, that "he or she will be
terminated from employment dueto the continuing consolidation of [ARCQO], with atermination date
on or before December 31, 1989, asdetermined by [ARCO]." If an ARRP member was digible for
specia enhanced retirement benefits under section 35, the member's retirement benefits were
enhanced by adding five years to the employee's period of service for calculating benefit vesting,
eligibility and accrual; by adding five yearsto the employee's actual agefor benefit calculations; and

by increasing the employee's average final base pay for benefit calculations.

When ARCO added section 35 to the ARRP it also amended the STAP. Amendment No. 12
to the STAP added Schedule M "Special Benefit Provisions' to provide specia severance benefits
to employees who were informed between May 6, 1986, and January 31, 1987, of their termination
because of ARCO'sconsolidationand who "terminate employment” on or before December 31, 1989.
Schedule M incorporated dl of the "rights and benefits' of the STAP, but provided that if a conflict
arose betweenthe STAP and Schedule M, Schedule M would control. Paragraph 4.1(b) of the STAP
stated that a "termination of employment will not be deemed to have occurred if the Employee
continues in the employment of a Company that purchases a Subsidiary or Affiliate, or asses of

[ARCOQO]."* An €eligible employee could elect to receive either enhanced retirement benefits under

The ARRP does not contain similar language defining termination from employment.
Plaintiffs argue that a conflict exists between criteriafor igibility in 4.1(b) of the STAP and the
criteriain Schedule M and that the Schedule M criteria controls. Defendants argue that 1 4.1(b)



section 35 of the ARRP or the specia severance benefits provided by Schedule M of the STAP, but

not both.

On December 19, 1986, ARCO sold ChemLink and other assets to PONY Industries. The
Asset Purchase Agreement stated that PONY will "use reasonable efforts to utilize employees of
[ARCQ] inthe operation of the Purchased Assetsafter closing. [PONY] will, not later than five days
before the Closing Date, specify to [ARCO] the names of employees of the Units whom PONY
propose] s] to employ and those whom PONY do[es] not propose to employ after the Closing." The
plaintiffs are salaried ChemLink workers whom PONY continued to employ after it purchased
ChemLink from ARCO.

After the plaintiffs became PONY employees they requested enhanced retirement benefits
under section 35 of the ARRP and specia severance benefits under Schedule M of the STAP. Both
requests were denied by the plans administrator, the ARRP committee, which concluded that the

plaintiffs had not been terminated from employment.?

Paintiffs brought this suit in Louisiana state court in September of 1988 against ARCO,
ChemLink, ARRP and the ARRP Trusteesto recover benefitsunder the plans. Defendants removed
the case because the plaintiffs claims were governed by ERISA, and plaintiffsagree that this action
is brought under § 502(a)(1)(B) of ERISA, 29 U.S.C. § 1132(a)(1)(B).

Commencement of this litigation did not abate plaintiffs efforts to obtain relief via the

administrative review procedures provided by the plans. Over the next two yearsthe partieslitigated

applies because it does not conflict with Schedule M, and because, even if there is a conflict,
plaintiffs are aso ingligible under Schedule M.

At some stages of the administrative process a separate STAP committee considered and
denied plaintiffs STAP claims. For smplicity we will refer to both plans administrators as the
ARRP committee.



in both forums, and both sides sought to use events in one forum to enhance their position in the
other. Oneresult of thisdual track litigation wasthat the district court wasin the unenviable position
of continually being asked to review an administrative record that wasin astate of flux. After ARCO
filed itsfirst motion for summary judgment in March of 1989, plaintiffsraised factsin opposition that
they had not presented to the ARRP committee. The parties agreed temporarily to stay thelitigation
so that plaintiffscould obtain and present new evidenceto the ARRP and STAP committees, and the
district court granted several staysto allow the committeesto reconsider the plaintiffs clamsin light

of this evidence.

During the second phase of administrative review plaintiffs presented evidence intended to
show that when ARCO sold other divisionsit had considered employees who continued working in
the sold divisions as terminated from employment and digible for benefits under section 35 of the
ARRP. Plantiffs cited ARCO's sale of its Philadel phia refinery to Transworld Qil, Ltd. and its sale
of oil and gas assets to Hondo Oil Co. as examples of ARCO's payment of enhanced retirement
benefits under section 35 to former ARCO employees who continued working for those operations
after ARCO sold them. Plaintiffs aso identified ARCO employees who continued working for
ChemLink asPONY employees, but were neverthel ess considered terminated and eligible to receive
section 35 benefits. Plaintiffs argued that this evidence showed that ARCO did not uniformly
interpret section 35, but instead administered the plan to promote its own business purposes. After
reviewing the newly presented evidence, the plaintiffs ARRP and STAP clamswere again denied on
November 3, 1989.°

After the second phase of administrative review, the parties again agreed to resort to the
administrative process to alow the review committee to consider claims of newly joined plaintiffs.
In February of 1990 the new plaintiffs clamsfor benefits under section 35 of the ARRP and Schedule
M of the STAP were denied.

3Defendants Exhibits J-21 and J-22.



After the three phases of administrative review were completed, plaintiffs counsel sought to
depose dl of the ARRP committee members and ARCO's lawyers. ARCO moved to quash the
depositions on grounds of relevance, the attorney work product doctrine, and the attorney-client
privilege. The magistrate judge concluded that the discovery could yield evidence of ARCO's
uniformity of construction of the plans, the fairness and reasonableness of the administrator'sreading
of the plans and the anticipated costs of a verdict favorable to the plans, all of which would be
relevant under thearbitrary and capricious standard that the magi strate judge concluded would guide
the court's review of the merits.* The magistrate judge allowed plaintiffs to depose the committee
members about al phases of the administrative review process and to depose Richard Anderson, an
ARCO attorney, about the administration of the plans before September of 1988, when the lawsuit
was filed, but quashed the deposition of ARCO's trial counsel, Howard Shapiro. The district court

affirmed the magistrate judge's rulings.®

In December of 1990 the parties again filed cross-motions for summary judgment. On
February 27, 1991, the district court entered a Memorandum Ruling granting defendants motion for
summary judgment, 765 F.Supp. 891,° and the following month the court entered a fina judgment
for defendantsafter denying Plaintiffs Motion to Set Aside Ruling and Remand and Plaintiffs Motion

to Reconsider.

Thedistrict court concluded that itsreview of the plan administrator's benefit determinations

should be conducted under ade novo standard, but observed aternatively that it would have reached

“R.Vol. 6, p. 676.

*Neither the district court'sinitial letter of affirmance (R.Vol. 7, p. 815) nor its later orders
(R.Vol. 7, pp. 855, 856) addressed the standard to be used in reviewing the administrators
decisions, athough in its second order the district court adopted the magistrate judge's finding
(based on her conclusion that an arbitrary and capricious standard applied) that plaintiffs were
entitled to discovery on "the uniformity of construction of the ARRP/STAP, the fairness and
reasonableness of the reading of the ARRP/STAP, and the anticipated costs of a favorable verdict
to the ARRP/STAP."

°R.Vol. 10, p. 1313.



the same result under a more deferential, arbitrary and capricious standard of review.” With respect
to plaintiffs clamfor specia severance benefits under Schedule M, the court concluded that §14.1(b)
of STAPwasnot inconsistent with nor superseded by Schedule M, and that under 4.1(b) employees
such as plaintiffs who continued in the employment of a company that purchased a subsidiary of
ARCO were not entitled to Schedule M benefits. The court aso concluded, as a matter of law, that
the section 35 language "terminated from employment, due to continuing consolidation of the
company" meant termination from al employment, not merely from ARCO employment. The court
held that a change of employers with a continuation of employment was not a termination from
employment and therefore that plaintiffs were not entitled to special severance benefits under

Schedule M of the STAP or enhanced retirement benefits under section 35 of the ARRP.

The central issue presented by this appeal involves the district court's conclusion, based on
itsreading of Perry v. Smplicity Engineering Div. of Lukens General Industries, Inc., 900 F.2d 963,
966 (6th Cir.1990), that it should not consider evidence not presented to the plans' administrator.
Although the district court acknowledged that the Eleventh Circuit reached the opposite conclusion
inMoon v. American Home Assurance Co., 888 F.2d 86, 89 (11th Cir.1989), the court held that "[i]n
reviewing the ARRP committee'sdecision, we concludethat we consider only the evidence contained

in the administrative record."®

"Both the magistrate judge and the district court referred to an "arbitrary and capricious’
standard of review in describing the more deferential standard that may apply instead of a de novo
standard if the plan satisfies the criteria articulated in Firestone Tire & Rubber Co. v. Bruch, 489
U.S. 101, 109 S.Ct. 948, 103 L.Ed.2d 80 (1989). Although our pre-Firestone decisions generally
employed an "arbitrary and capricious’ vernacular, e.g., Denton v. First National Bank of Waco,
765 F.2d 1295, 1304 (5th Cir.1985), after Firestone we have usually described this more
deferential aternative to de novo review as review under an "abuse of discretion” standard. See
Jordan v. Cameron Iron Works, Inc., 900 F.2d 53, 56 n. 1 (5th Cir.), cert. denied, — U.S. ——,
111 S.Ct. 344, 112 L..Ed.2d 308 (1990). Nevertheless, both this court and district courtsin this
circuit have continued to use both terms to describe the same deferential standard of review. E.g.,
Penn v. Howe-Baker Engineers, Inc., 898 F.2d 1096, 1100 (5th Cir.1990). Although we employ
in this opinion what we describe as the abuse of discretion standard, we detect only a semantic,
not a substantive, difference in thislabel and the "arbitrary and capricious’ label used in this case
by the magistrate judge and district court.

8Memorandum Ruling, 765 F.Supp. at 895.



To determine whether the district court erred in not considering evidence beyond the
administrative record we must identify the appropriate standard of review, determine whether the
excluded evidence was relevant under that standard, and, if so, decide whether the district court's

failure to consider this evidence requires that its judgment be reversed.

Il. THE STANDARD OF REVIEW
Because the district court concluded that the only express discretionary authority conferred
on the plans administrator was the authority to grant areview of an application for benefits that had
previously been denied, the court held that the administrator's determinations must be reviewed de
novo, rather than under the abuse of discretion standard.” ARCO arguesthat the district court should
have applied an abuse of discretion standard because the plan language gives to the administrator

discretionary authority to determine digibility for benefits.

Section 15.11 of the ARRP contains adetailed procedure for claming benefits. If aclamis
initidly denied, a claimant may seek review of the denial by the plan administrator. Section 15.11

states that if a claimant seeks such review, as plaintiffs did in this case,

[t]he Administrator shall make a full and fair review of each application and any written
materials submitted by the applicant or the company in connection therewith and may require
the company or applicant to submit within thirty days of written notice by the administrator
therefor, such additional facts, documents, or other evidence asthe Administrator, initssole
discretion, deems necessary or advisablein making such areview. On the basisof itsreview,
the Administrator shall make an independent determination of the applicant's eligibility for
benefits under the Plan. The decision of the Administrator on any application shal be find
and conclusive upon all personsif supported by substantial evidence in the record.®

A denial of benefits challenged under § 502(a)(1)(B) of ERISA, 29 U.S.C. § 1132(a)(1)(B),

isreviewed under ade novo standard unlessthe plan givesthe administrator " discretionary authority

®Memorandum Ruling, 765 F.Supp. at 895.

%Because § 6.6 of the STAP contains language that is the same as § 15.11 of the ARRP in all
material respects, for the sake of brevity our discussion will only refer to § 15.11 of the ARRP.
Our analysis applies to both plans.



to determine digibility for benefits or to construe the terms of the plan." Firestone Tire & Rubber
Co. v. Bruch, 489 U.S. 101, 115, 109 S.Ct. 948, 956, 103 L.Ed.2d 80 (1989). If the administrator
has discretionary authority, a reviewing court applies an abuse of discretion standard. |d.
Discretionary authority cannot beimplied; an administrator has no discretion to determine dligibility
or interpret the plan unless the plan language expresdy confers such authority on the administrator.
Cathey v. Dow Chemical Co. Medical Care Program, 907 F.2d 554, 558 (5th Cir.1990), cert.
denied, — U.S. —— 111 S.Ct. 964, 112 L .Ed.2d 1051 (1991).

In their briefing on this issue the parties quote from plan language cited by this and other
courts in an ever-expanding number of decisions and argue that the language of § 15.11 is either
smilar enoughto, or too dissmilar from, those plansto achievethe result advocated inthiscase. As
our prior decisions reflect, however, we have not imposed a linguistic template; we read a plan as
a whole to determine if, in our judgment, it satisfies the Firestone criteria. Although our prior
decisions are illustrative of our analysis of particular plan language, they do not diminish our

obligation to critically evaluate the language of § 15.11 under the lens of Firestone.

We conclude that although 8 15.11 does not expressly give the administrator authority to
construe plan terms, it does expressly give the administrator discretionary authority to determine
digibility for benefits. Section 15.11 says that after reviewing the evidence it** believes necessary,
the administrator "shall make an independent determination of the applicant's eligibility for benefits
under the Plan" and that decision "shall be final and conclusive upon all persons if supported by
substantial evidence in the record." Thislanguage satisfies one of the aternative Firestone criteria
for review under an abuse of discretion standard because it expresses, i.e., puts into words, the

authority of the administrator to determine digibility. That authority is"independent,” i.e., it cannot

1The administrator is a committee.



be made by anyone else, and it is "final and conclusive," if supported by substantial evidence.

We rgect plaintiffs argument that a de novo standard must apply because of the absence of
the word "discretion” in the sentence of 8 15.11 that states that the administrator has the power to
make an "independent determination of an applicant's eigibility for benefits...." We agree with the
Digtrict of Columbia Circuit that "[t]he Court in Firestone surely did not suggest that "discretionary
authority' hinges on incantation of the word "discretion’ or any other "magic word." Rather, the
Supreme Court directed lower courts to focus on the breadth of the administrators power—their
"authority to determine digibility for benefits or to construe thetermsof the plan’..." Block v. Pitney
Bowes|Inc., 952 F.2d 1450, 1453 (D.C.Cir.1992). Accord, De Nobel v. Vitro Corp., 885 F.2d 1180,
1187 (4th Cir.1989) (" There are obviousy no magic wordsrequired to trigger the application of one
or another standard of judicia review .."). Although the expression of the ARCO plan
administrator'sdiscretionary authority to determine éigibility may not be as obviousasin some of the
cases where we have found smilar discretion, we are satisfied that, taken as a whole, 8§ 15.11
expresses the discretion of the plan administrator to determine digibility. Our analysis of § 15.11

necessarily leads usto conclude that the district court erred in applying ade novo standard of review.

[1l. WHAT EVIDENCE ISRELEVANT TO REVIEW UNDER AN ABUSE OF DISCRETION
STANDARD?

Application of the abuse of discretion standard may involve atwo-step process. First, acourt
must determinethelegally correct interpretation of theplan. If theadministrator did not givethe plan
thelegally correct interpretation, the court must then determine whether the administrator's decision

was an abuse of discretion. E.g., Jordan v. Cameron Iron Works, Inc., 900 F.2d 53, 56 (5th Cir.),

2In one of our early ERISA decisions, Dennard v. Richards Group, Inc., 681 F.2d 306, 314
(5th Cir.1982), we cited with approval a definition of an "arbitrary and capricious' standard as
one that required a reviewing court to determine if the decision of the plan fiduciary is "supported
by substantial evidence" and is based on correct interpretations of law. Although we have no
desire to wade into the largely semantic disagreement among other circuits about how to label this
deferential standard of review, we are nonetheless confident that if a decision is supported by
substantial evidence and is nhot erroneous as a matter of law, it is not arbitrary and capricious. See
Sandoval v. Aetna Life & Casualty Ins. Co., 967 F.2d 377 and n. 4 (10th Cir.1992).



cert. denied, u.Ss. , 111 S.Ct. 344, 112 L.Ed.2d 308 (1990)."* In answering the first

guestion, i.e., whether the administrator's interpretation of the plan waslegaly correct, acourt must

consider:

(1) whether the administrator has given the plan a uniform construction,
(2) whether the interpretation is consistent with a fair reading of the plan, and
(3) any unanticipated costs resulting from different interpretations of the plan.

Jordan, 900 F.2d at 56.

If acourt concludes that the administrator's interpretation is incorrect, the court must then
determine whether the administrator abused his discretion. Three factors are important in this

analysis.

(1) the internal consistency of the plan under the administrator's interpretation,

(2) any relevant regulations formulated by the appropriate administrative agencies, and

(3) the factual background of the determination and any inferences of lack of good faith.
Batchelor v. International Brotherhood of Electrical Workers Local 861 Pension & Retirement
Fund, 877 F.2d 441, 44548 (5th Cir.1989). Although thefact that an administrator'sinterpretation
isnot the correct one does not initself establish that the administrator abused hisdiscretion, "[w]hen
[his] interpretation of aplanisin direct conflict with expresslanguagein aplan, thisactionisavery
strong indication of arbitrary and capricious behavior." Id. at 445, quoting Dennard v. Richards
Group, Inc., 681 F.2d 306, 314 (5th Cir.1982).

Our well-established criteria for evauating a benefit determination under an abuse of

discretion standard makes it obvious that some evidence other than that contained in the

3The genesis of this two-step, multiple-part analysis appears to be Dennard v. Richards
Group, Inc., 681 F.2d 306, 314 (5th Cir.1982).



administrative record may be relevant at both steps of this process of judicial review. Determining
whether the administrator has given auniform construction to aplan may require acourt to evaluate
evidence of benefit determinationsother than the one under scrutiny. Likewise, to determinewhether
an interpretation results in unanticipated costs a court may be required to review what costs were
anticipated and what costs may flow from the challenged interpretation. We can readily envision

scenarios where much of this information would not be in the administrative record.

If areviewing court concludesthat the administrator'sinterpretation of the plan wasincorrect
and proceeds to the second step of our abuse of discretion analysis, three additional factors become
relevant. One of these (which really involves two separate questions), the factual background of the
determination and any inferences of alack of good faith, may, at least on the question of good faith,
require the court to review evidence that was not presented to the administrator.** Thisis especialy
true becausewe haveinstructed district courtsto evaluate inferences of lack of good faithonadiding

scale.

We note that "the arbitrary and capricious standard may be a range, not a point.
There may be in effect a diding scale of judicial review of trustees decisions ..—more
penetrating the greater isthe suspicion of partiality, lesspenetrating the smaller that suspicion
is....
Lowry v. Bankers Life & Casualty Retirement Plan, 871 F.2d 522, 525 n. 6 (5th Cir.), cert. denied,
493 U.S. 852, 110 S.Ct. 152, 107 L.Ed.2d 111 (1989). Consistent with this analysis, the Eleventh
Circuit hasobserved that "awrong but apparently reasonableinterpretationisarbitrary and capricious
if it advances the conflicting interest of the fiduciary at the expense of the affected beneficiary or
beneficiaries unless the fiduciary justifies the interpretation on the ground of its benefit to the class

of al participants and beneficiaries.” Brown v. Blue Cross & Blue Shield of Alabama, Inc., 898 F.2d

1556, 156667 (11th Cir.1990), cert. denied, u.sS. , 111 S.Ct. 712, 112 L.Ed.2d 701

“Although the other elements—internal consistency and applicable regul ations—would
generally appear to be less susceptible to extra-record evidence, we express no opinion whether
evidence apart from the administrative record could also be relevant to these el ements.



(1991).

Perhaps because the focus of our prior decisions was to define and apply the appropriate
standard of review, we do not appear to haveexplicitly stated that evidence beyond theadministrative
record may be considered by areviewing court. Although our abuse of discretion andysis and the
manner in which we have applied it submits to no other reasonable interpretation,™ we now make
manifest that a district court is not confined to the administrative record in determining whether,
under our analytical framework, a plan administrator abused his discretion in making a benefit
determination. This is not to say that a litigant dissatisfied with an administrator's benefit
determination is free to disregard the evidence before the administrator and relitigate in court the
historical facts surrounding aclam. We have long held that in conducting review under an abuse of
discretion standard, a district court should evaluate the administrator's fact findings regarding the
eligibility of a clamant based on the evidence before the administrator, assuming that both parties
were given an opportunity to present factsto the administrator. See Denton v. First National Bank
of Waco, 765 F.2d 1295, 1304 (5th Cir.1985); Lowryv. BankersLife & Casualty Retirement Plan,
865 F.2d 692, 694 (5th Cir.), ren'g denied, 871 F.2d 522, cert. denied, 493 U.S. 852, 110 S.Ct. 152,
107 L.Ed.2d 111 (1989). Yet, in these and other opinions, we have aso explained how other

evidence, not dealing with the historical facts underlying the benefit determination, and therefore

In Batchelor we evaluated the testimony of a pension fund actuary and evidence of the
pension plan's total assets before concluding that the plan would not face substantial unanticipated
costs if the plaintiff were to prevail, 877 F.2d at 445. In Jordan we lamented the failure of either
party to present the district court evidence of the administrator's actions in handling claims similar
to the plaintiff's and evidence concerning unanticipated costs. 900 F.2d at 56. In Penn v.
Howe-Baker Engineers, Inc., 898 F.2d 1096, 1101 (5th Cir.1990), we affirmed the judgment of
the district court after a bench trial because we concluded that the trial testimony and exhibits of
the plaintiff and two of the defendant's employees provided an adequate basis for the district court
to conclude that the plan administrator's denial of pension benefits was not arbitrary or capricious.
In Kennedy v. Electricians Pension Plan, IBEW # 995, 954 F.2d 1116, 1123-24 (5th Cir.1992),
both the district court and this court evaluated evidence offered at trial by the plan administrator
of the substantial costs that would result from a decision favorable to the plaintiff. We aso noted
"the scant evidence" presented by both parties before the district court on the factual background
and good faith of the plan fiduciary. 954 F.2d at 1124-25. In one of our few decisions reviewing
adistrict court's de novo review of a benefit determination, Schultz v. Metropolitan Life Ins. Co.,
872 F.2d 676, 679-80 (5th Cir.1989), we implicitly approved the district court's use of affidavit
evidence offered to show inconsistent treatment of other similar claims by the plan administrator.



usually not in the administrative record, was relevant under our abuse of discretion analysis.

Defendants argue that allowing adistrict court to consider evidence not in the administrative
record would undermine the utility and integrity of the administrative process. Without focusing on
particular types of evidence or the reasonsthey could berelevant to judicia review, thedistrict court
adopted this argument, reasoning that if district courts were to consider evidence not presented to
the administrator, they would become "substitute plan administrators' and in so doing, would

frustrate ERISA's goal of prompt resolution of claims by plan fiduciaries.*

The district court found support for its ruling in the Sixth Circuit's decision in Perry v.
Smplicity Engineering Div. of Lukens General Industries, Inc., 900 F.2d 963 (6th Cir.1990). In
Perry the district court granted summary judgment for the plan administrator after concluding that
under an arbitrary and capricious standard the administrative record supported the decision to deny
Perry benefitsbecause hewasnot totally disabled while covered by hisemployer'sdisability plan. The
court refused to reconsider itsdecisionin light of evidence from avocational expert that Perry had
become disabled while he was covered by hisemployer's plan. The Sixth Circuit held that the district
court should have used a de novo standard of review but affirmed the summary judgment after

concluding that no other result was possible even if a de novo standard had been used. Id. at 967.

To reach this result the Sixth Circuit had to decide what weight to give to the evidence
offered by plaintiff that was not in the administrative record. The court acknowledged that de novo
review could reasonably mean either review based only on the administrativerecord, or review based
on the record and any additional evidence received by the reviewing court. |d. at 966. After
observing that the Supreme Court in Firestone had not stated which type of de novo review it had
in mind, the Sixth Circuit held the first type to be more appropriate for two reasons. First, its prior

precedent limited courts to review of the administrative record alone when using an arbitrary and

®Memorandum Ruling, 765 F.Supp. at 895-896.



capricious standard. Second, it concluded that permitting courts to consider evidence not in the
adminigtrative record would impair ERISA's goal of achieving prompt and inexpensive benefit

determinations by plan administrators. 1d. at 966-67.

In Sandoval v. Aetna Life & Casualty Ins. Co., 967 F.2d 377 (10th Cir.1992), the Perry
rationalewasfound persuasiveinthe context of areview of abenefit determination under anarbitrary
and capricious standard. Sandova's long-term disability benefits under his employer's plan were
terminated after the planadministrator determined that hewasno longer totally disabled, and the plan
review committee upheld this decision. Although Sandoval was represented by counsel before the
administrative review committee, neither henor hiscounsel informed the committeethat he continued
to be disabled not only because of his prior physical impairments, but aso because he was suffering
from psychological impairment. Beforethe district court, however, Sandoval presented evidence of
psychological impairment, and the court found that hewasin fact psychologically disabled. Thecourt
nevertheless affirmed the decision to terminate Sandoval's benefits because he had never offered
evidence or argued psychological impairment during the administrative review process, and based on
the record before it, the administrator's decision to terminate Sandoval's disability benefits was not

arbitrary and capricious.

TheTenth Circuit affirmed. Citing Perry, the court concluded that "[i]n determining whether
the plan administrator's decison was arbitrary and capricious, the district court generally may
consider only the arguments and evidence before the administrator at the timeit made that decision.”
967 F.2d at 380. Likethe Sixth Circuit, the Tenth Circuit concluded that acontrary rulewould result

in increased expense and delay of benefit determinations by plan administrators.’

In Oldenburger v. Central Sates Pension Fund, 934 F.2d 171, 174 (8th Cir.1991), the
Eighth Circuit stated that judicial review under an arbitrary and capricious standard was limited to
the evidence before the plan administrator. Like Perry and Sandoval, the case turned on an issue
of historical fact—whether the plan member was an employee at his normal retirement date.
Because the Eighth Circuit's opinion does not indicate that plaintiff sought to introduce evidence
before the district court that was not considered by the plan administrator, its statement regarding
what evidence the court could consider appears to be dicta.



Perry and Sandoval do not reflect a consensus among the circuits on thisissue; the Eleventh
and Third Circuits have held that adistrict court may consider evidence that was not before the plan
administrator. In Moonv. American Home Assurance Co., 888 F.2d 86 (11th Cir.1989), the district
court granted summary judgment to the plaintiffs for accidental death benefits under a group travel
accident insurance policy issued by the defendant. Without deciding whether the district court should
have applied ERISA instead of stateinsurance law, the Eleventh Circuit concluded that the judgment
could be affirmed under an ERISA de novo standard because that standard was essentially the same
as the state law standard of review used by the district court. Of i mportance to this case was the
Eleventh Circuit's conclusion that limiting a trial court conducting de novo review to the facts
available to the administrator at the time of the decision was "contrary to the concept of a de novo

review." Id. at 89.%°

The Third Circuit reached the same conclusion in Luby v. Teamsters Health, Welfare &
Pension Trust Funds, 944 F.2d 1176, 1184-85 (3d Cir.1991). The district court, in order to
determine whether a deceased plan member had signed beneficiary cards, examined evidence of his
signature on other documents that were not before the plan administrator. In affirming the district
court the Third Circuit held that athough limiting the district court to review of the evidence
considered by the plan administrator was appropriate where adeferential standard of review applied,
such alimitation made no sense when the administrator's decision was reviewed de novo, especialy
where, as in the case before it, there was no administrative record to review on the crucial issue of

who executed the benefit cards. 1d. at 1184-85.

We find both illuminating and prescient the Second Circuit's discussion of the apparent

conflict between these two lines of cases.

We believe that it is unnecessary to resolve the conflict between Moon and Perry to

8T he court's opinion does not say what additional evidence the district court considered.



determine whether the district court properly admitted the expert testimony at issue in this
case, dthoughwenotethat in earlier decisionswe appear to have accepted without discussion
a digtrict court's consideration on de novo review of evidence not presented to the plan
administrator. See, e.g., Heidgerd v. Olin Corp., 906 F.2d 903 (2d Cir.1990). Evenif we
accepted the Sixth Circuit's view that a court's de novo review of the denial of ERISA
benefits should be limited to the information presented to the administrator who denied the
clam—an issue we do not decide—we believe that evidence regarding the proper
interpretation of the terms of the plan, like the expert testimony here, would be treated
differently from evidence intended to establish a particular historical fact regarding the
clamant, like the evidence of the date of total disability at issuein Perry. Consideration of
evidence relevant to plan interpretation on de novo review does not implicate the Sixth
Circuit'sconcernthat courtswould become " substitute planadministrators,” particularly since
de novo review under the Firestone standard presupposes that the administrator's role does
not include discretion to interpret the terms of the plan. Indeed, at | east one circuit has
suggested, without deciding, that it may be appropriate under Firestone to apply different
standards of review to claim denias based on factual determinations and claim denials based
on interpretation of the terms of the plan.

Masella v. Blue Cross & Blue Shield of Connecticut, Inc., 936 F.2d 98, 104 (2d Cir.1991). We
recently held that it is appropriate under Firestone to apply different standards of review to claim
denials based on factual determinations and denias based on interpretations of plan language. In
Pierrev. Connecticut General LifeIns. Co., 932 F.2d 1552 (5th Cir.), cert. denied, — U.S. ——,
112 S.Ct. 453, 116 L.Ed.2d 470 (1991), the district court reviewed a plan administrator's denial of
accidental death benefitsto awidow under her husband's ERISA plan. Applying ade novo standard
of review, the court held that hearsay evidence considered by the administrator was untrustworthy
and in the absence of that evidence there was an insufficient evidentiary basis to support the

administrator's denial of benefits.

On appedl in Pierre we began our anaysis by observing that benefit determinations made by

a plan administrator may be divided into two genera categories.

"First, he must determine the facts underlying the claim for benefits. Second, he must then
determine whether those facts constitute a claim to be honored under the terms of the plan.
[Firestone | addressed the proper standard of review that is to be given to the plan
administrator's second determination. [It] did not speak to the first."
Pierre, 932 F.2d at 1557 (citations omitted). We then held that it was entirely consistent with the
principles of trust law that undergirded the Supreme Court's analysisin Firestone to apply different

standards of review to these categories of decisions. After athorough analysis of both ERISA and



trust laws, we concluded that areviewing court should evaluate fact determinations "that reflect a
reasonable and impartia judgment” of a plan administrator under an abuse of discretion standard
whether or not the plan gave the administrator express discretion under the Firestone andyss to
determine eligibility or construe plan terms. 932 F.2d at 1562. Applying this standard to the facts
in Pierrewe held that there was sufficient evidence apart from the untrustworthy hearsay to support
the administrator's decision, especialy since the plaintiffshad been requested by the administrator to

submit any evidence that Pierre's death was accidental, but had declined to do so.

The ARCO defendants argue that Pierre supports the decision of the district court to limit
review to the evidence before the ARRP and STAP administrator. The problem with this argument
is that the basis for the district court's decision was not its approval of the administrator's fact
findings, but its conclusion that the administrator correctly interpreted the eligibility criteria of the
ARRP and the STAP. Firestone still dictates the standard for reviewing this type of determination
by aplan administrator. Therefore, in this case the abuse of discretion standard applies, not because
the eigibility determinationsturned on the administrator's findings of historical facts about plaintiffs
claims, but because we have concluded that the administrator had discretion under § 15.11 to make

eigibility determinations.

Although it can be argued that our decisionsin Denton, Lowry, and Pierre would support a
decision by a district court conducting an abuse of discretion review to limit its review of the

historical facts underlying aclaimto those presented to the plan administrator,™ that is not what the

¥See Davidson v. Prudential Ins. Co. of America, 953 F.2d 1093, 1095 (8th Cir.1992)
(district court reviewing denial of disability benefits under de novo standard did not abuse its
discretion in refusing to consider additiona evidence of disability where employee failed to
present it to plan administrator). We do not, however, read Pierre or our other decisions as
limiting judicia review of all fact determinations made by a plan administrator to the
administrative record. For example, in this case the ARCO plan administrator found that it had
consistently interpreted the eligibility requirement in § 35.2. We have consistently stated that
courts may consider evidence outside the administrative record of other benefit determinationsin
deciding whether the administrator has uniformly interpreted plan language, and we see no reason
the role of a court in undertaking this analysis should be truncated merely because a plan
administrator may have considered some of the same evidence.



district court did inthiscase. Instead, the court concluded, asamatter of law, that the administrator's
interpretations of the plans digibility criteriawere correct. In other words, using the nomenclature
of our two-step abuse-of-discretion analyss, the district court held that the administrator's
interpretations of the plans digibility criteria was consistent with a fair reading of the plans. This
distinction makes Perry and Sandoval inapposite since they both involved district court review of a
plan administrator's determination of questions of historical fact. Likethe Second Circuitin Masella,
we believe that evidence beyond the administrative record showing inconsistent plan interpretation
by the administrator, as well as evidence relevant to the other el ements of our abuse of discretion
analysis, does not "implicate the Sixth Circuit's concern [and the concern of the district court in this
case] that courtswould become "substitute plan administrators....'" 936 F.2d at 104. Wetherefore
conclude that evidence that is relevant in determining whether under our two-step framework, an
administrator's interpretation of a plan was legaly correct, and if not, whether the administrator
abused his discretion, may be considered by a district court even if this evidence was not part of the

administrative record.

V. DID THE DISTRICT COURT ERR IN FAILING TO CONSIDER RELEVANT
EVIDENCE?

In their briefs plaintiffs present a number of factual and legal arguments why the district
court's refusal to consider what plaintiffs characterize as their "best evidence and arguments'® led
thedistrict court to err inholding that plaintiffswere not entitled to the benefitsthey sought. Idedly,
to determine whether the district court erred we would identify the evidence that the court did not
consider and then determine whether it was relevant under our abuse-of-discretion anaysis. If so,
we would then decide whether the district court's failure to consider this evidence was reversible

error.

In this case the record we have been presented prevents us from engaging in this type of

“Plaintiffs Brief at 12.



analysis. For example, plaintiffsarguethat the district court erred in failing to consider other ARCO
interpretations of the word "terminated” as used in § 35.2 of the ARRP. The evidence cited by
plaintiffs includes evidence from the second phase of the administrative process dealing with
interpretations given by the plan administrator to § 35.2 and similarly worded provisions of the
ARRP, and other evidence not presented at the second hearing. We cannot tell from the record,
however, whether the district court considered either of these types of evidence. The court was
obviously aware of some of this evidence, but whether that knowledge affected the court's decision
isnot clear. At certain placesin the court's Memorandum Ruling it appears that the court may have
been influenced by some of thisevidence. For example, infootnote 3 to conclusion of law 6 the court
stated that it "has had extreme difficulty in deciding this case given the close question of plan
language interpretation. This task has not been made any easier by the obvious efforts of Atlantic
Richfield to ignore the language and meaning of Section 35 to provide for Section 35 benefits to

certain select employeesin their personnel and legal departments."#

Y et, counterbalanced against this type of equivocal reference to evidence or arguments that
the court did not identify, isthe court's explicit statement in conclusion of law 3 that "[i]n reviewing
the ARRP committee's decision, we conclude that we consider only the evidence contained in the

administrative record."? In asimilar vein, in conclusion of law 6 the court stated:

Section 35 of the Atlantic Richfield Retirement Plan has not been historically
interpreted consistent with the wording of subsection 4.1(b) of the Atlantic Richfield Special
Termination Allowance Plan. Irrespective of the lack of interpretive history of Section 35,
this Court finds, as a matter of law, that the language "terminated from employment, due to
the continuing consolidation of the company' refers to the termination from al employment
and not merely that the employee was no longer being compensated by Atlantic Richfield.
(emphasis ours)®

We cannot tell from these statements whether the district court was aware of evidence of contrary

Z'Memorandum Ruling, 765 F.Supp. at 896.
ZMemorandum Ruling, 765 F.Supp. at 895.
ZMemorandum Ruling, 765 F.Supp. at 896.



interpretations of § 35.2 but consciously chose not to let this evidence affect its decisionmaking
process, or whether the court evaluated it but concluded that it did not overcome the court's

conclusion as to the meaning of the plans' igibility criteria.®*

We are aso in doubt as to what the district court meant by its statement that it considered
"only evidence contained in the administrative record."# Plaintiffs argue that the court declined not
only to consider facts and arguments raised in the cross-motions for summary judgment that were
never presented to the plan administrator, but that the court also declined to consi der "remanded
facts," that is, facts and arguments first presented to the plan administrator on remand. Plaintiffs
attempt to buttress this argument by referring us to a copy of their Post Heari ng Memorandum
responding to questionsraised by the court during oral argument. The Post Hearing Memorandum,
which together with an accompanying letter to the district judge® were docketed with the court's
Memorandum Ruling, contains numerous underscorings and margina comments indicating that
someone carefully read and evaluated it. Among these comments is the note that the reader would
"not consider" certain evidence urged by plaintiffs counsel.?” Directly opposite this notation is
plaintiffs argument that the court should consider the affidavit of Kenneth Terrell, aformer regiond
manager for ChemLink, as evidence that ARCO had previoudy told ChemLink employees that they
would receive enhanced retirement benefits provided by 8 35, and that other ChemLink employees
did recelve enhanced benefitseven thoughthey continued working for ChemLink after PONY bought
it. Thisaffidavit (Exhibit B to Plaintiffs Opposition to Defendants Motion for Summary Judgment)

#|n their briefs the parties expend considerable effort in arguing, from the plaintiffs standpoint,
that the district court failed to consider other relevant evidence, and from the defendants
standpoint, that the court may have considered that evidence, but did not mention it, or,
aternatively, that the evidence was not relevant anyway. Because we vacate the judgment and
remand for further consideration by the district court, we do not attempt to respond to those
arguments, even assuming that it would be possible to do so on this record.

“Memorandum Ruling, 765 F.Supp. at 895.
26R.Vol. 10, pp. 1324, 1325.
R.\Vol. 10, p. 1333.



was executed on April 14, 1989, and was submitted to the ARRP committee as part of the second
remand. The"not consider" notation iseven more puzzling because the court referred to unspecified

evidence of thistype in footnote 3 of its Memorandum Ruling.

Although we recognize that under Fed.R.Civ.P. 52(a) "[f]indings of fact and conclusions of
law are unnecessary on decisions on motions under Rule 12 or 56 ...," we are aso mindful of our
requirement that a district court explain its reasons for granting a motion for summary judgment in
sufficient detail for us to determine whether the court correctly applied the appropriate legal test.
E.g., Myersv. Gulf Qil Corp., 731 F.2d 281, 283-84 (5th Cir.1984). Our decision should not be
understood as broadening in any way our prior precedent regarding the sufficiency required of a
district court's explanation of its reasons for granting a motion for summary judgment. We do not
accept plaintiffs argument that the district court'sfailure to expresdy list or refer to each factual and
legal argument raised by plaintiffs means that the court did not consider these facts and arguments.
Nor areweintimating that al six of the elementsthat may affect adistrict court's abuse-of -discretion
analysisare present inevery case, or that if al of themare potentialy relevant inaparticular case, that
adistrict court must refer to them in deciding acase. We are mindful that in many cases the parties
may not raise adl of these elements, and that elements that are raised may not be supported by

sufficient summary judgment evidence to create a genuine issue of material fact.

But in the context of thiscase, wherewe areto draw dl legitimate factual inferencesin favor
of the nonmovant, where the district court acknowledged that in deciding a"close question of plan
language interpretation” it would not consider evidence not presented to the plan administrator,
where we have extreme difficulty determining what evidence and arguments the court did consider,
and where the evidence that the court arguably did not consider may be relevant under the proper
analytical framework for evaluating the administrator's denial of benefits, we conclude that it is

necessary to vacate the judgment and remand for a fuller analysis of the evidence under the



appropriate standard of review.?? We intimate no opinion as to the correct ness of the ultimate
decision of thedistrict court affirming the administrator'sdecisions. Thedistrict court may well have
reached the right decision. On the record before us, however, we are unable to perform our
coordinate role of reviewing the decision of the district court because we cannot tell whether the

court properly evaluated all of the potentially relevant evidence.

V. PLAINTIFFS RIGHT TO DEPOSE THE PLANS ATTORNEY S

After the ARRP committee completed the last phase of its review of plaintiffs claims, the
plaintiffssought to depose dl of the ARRP and ST AP committee membersand ARCO'sin-house and
trial counsal. ARCO moved to quash the depositions on grounds of relevance, the attorney work
product doctrine, and the attorney-client privilege. The magistratejudge allowed plaintiffsto depose
the ARRP and STAP committee members about al phases of the administrative process and allowed
plaintiffsto depose Richard Anderson, ARCO'sin-house counsel, about events before plaintiffsfiled
thisaction. The magistrate judge quashed the deposition of ARCO'strial counsel, Howard Shapiro,
after concluding that his communications with the plan administrator were protected by the

attorney-client privilege.

Paintiffsargue that they should have been allowed to depose both counsel on all advice they
gave the plans, including advice given during the two remands after this suit was filed, because the
attorney-client privilege cannot beasserted by an ERI SA planfiduciary against plan beneficiariessuch
asplaintiffs. An ERISA planisaseparate legal entity from its sponsor, 29 U.S.C. § 1132(d), and a
plan's administrator owes afiduciary duty to the plan's beneficiaries, not its sponsor. See 29 U.S.C.
88 1002(21), 1103(a) and (c)(1), and 1104(a)(1). When an attorney advises a plan administrator or

#\We are mindful of the district court's statement that it would reach the same result under an
arbitrary and capricious review, but as we have attempted to explain above, the court's
Memorandum Ruling does not apply the analytical framework necessary for us to evaluate the
court's decision under that type of review, i.e., abuse of discretion review. When faced with a
similar problem in Dennard v. Richards Group, Inc., 681 F.2d 306, 314 (5th Cir.1982), we
employed the same approach we reluctantly apply here.



other fiduciary concerning plan administration, the attorney's clients are the plan beneficiaries for
whomthefiduciary acts, not the planadministrator. \Washington—Baltimore Newspaper Guild, Local
35 v. Washington Sar Co., 543 F.Supp. 906, 909 (D.D.C.1982). Therefore, an ERISA fiduciary
cannot assert the attorney-client privilege against a plan beneficiary about legal advice dealing with

plan administration. Id.

The magistrate judge found that there had never been a mutuality of interest that would
create a fiduciary relationship between ARCO's trial counsel, Shapiro, and the plan beneficiaries
because al of Shapiro's communications with the plan administrator were made for the purpose of
defending the pending lawsuit and did not deal with plan administration. Thisfinding is supported
by Defendants' Response to Plaintiffs Supplemental Discovery Memorandum,? and plaintiffsdo not
disputeit in their briefs before this court. We therefore AFFIRM the magistrate judge's ruling that

Shapiro was not subject to discovery about his communications with plan administrator.

Themagistratejudgeallowed plaintiffsto depose ARCO'sin-house counsel, Anderson, about
communications with the plan administrator before the lawsuit was filed because she found that
Anderson "did previoudly performin afiduciary capacity toward the plaintiffswhen he acted aslegal
counsdl to the administrator of the ARRP/STAP during times prior to the institution of this suit."*
The magistrate judge found, however, that after suit wasfiled "the mutuality of interests between the
plaintiffsand Mr. Anderson, which isaprerequisite to the existence of the fiduciary exception to the
attorney/client privilege, ceased to exis ... as the interests of the administrator, the remaining
beneficiaries, and the plan itself, and the interests of the plan-beneficiaries diverged at that point."**
The magistrate judge therefore held that discovery into Anderson's communications with the plan

administrator after the suit wasfiled was " protected by the attorney-client privilege and/or the work

2R Vol. 6, p. 660.
®Ruling at p. 7.
#Ruling at p. 8.



product doctrine."*

Plaintiffs argue t hat regardless of the lawsuit, the plan administrator was still passing on
plaintiffs clams, and the administrator's lawyer, Anderson, was ill rendering advice to the
administrator about these claims. According to plaintiffs, this advice, which dealt with plan
administration, wasno lessdiscoverablejust becausealawsuit had beenfiled. Plaintiffsweretill plan
beneficiariesand Anderson, asan attorney for the plan, till boreafiduciary relationship toward them.
Neither the magistrate judge in her ruling nor defendants in their brief cite any authority approving
an exception to the rule that the attorney-client privilege is not implicated when plan members seek
to discover communicationsbetween aplan'sadministrator and itslawyer merely becausetheinterests

of the plan administrator is not then coincidenta to the interests of all plan beneficiaries.

We express no opinion on the scope of the attorney-client privilege, however, because even
if plaintiffswere correct on this argument, we would still affirm the magistrate judge's decision. In
addition to the attorney-client privilege, the magistrate judge found that discovery into Anderson's
communications with plan administrator after plaintiffs suit wasfiled was protected by the attorney
work product doctrine. Plaintiffshavenot challenged that ruling. Becausetheattorney work product
doctrine fostersinterests different from the attorney-client privilege, it may be successfully invoked
againgt a pension plan beneficiary even though the attorney-client privilege is unavailable. Helt v.
Metropolitan District Comm'n, 113 F.R.D. 7, 12 (D.Conn.1986) ("The plaintiff does "not stand in
thesame positionwith respect to the attor ney, for whom the work-product ruleisdesigned to benefit,
as[he doesto his] own trustees.' ). By failing to address this issue in their briefs, plaintiffs have
abandoned it. See, e.g., United Statesv. Lindell, 881 F.2d 1313, 1325 (5th Cir.1989), cert. denied,
493 U.S. 1087, 110 S.Ct. 1152, 107 L.Ed.2d 1056 (1990). We therefore decline to disturb the
magistrate judge's conclusion that discovery against Anderson was protected by the work product

doctrine.

#|d.



V1. CONCLUSION
For the foregoing reasons, we VACATE the judgment of the district court and REMAND

this action for further consideration by the district court.



