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Before WSDOM JOLLY, and SMTH, C rcuit Judges.

E. GRADY JOLLY, G rcuit Judge:

PSI appeal s froman order of the bankruptcy court, affirmed by
the district court, holding it liable, as a secured creditor
receiving a benefit, for a portion of the cost of reworking an oi
wel | in which Senior, the bankrupt debtor, held a working interest.
For the reasons set out below, the judgnent of the district court
is AFFIRVED in part, REVERSED in part, and REMANDED for further

proceedi ngs in accordance with this opinion.

I

A
Seni or owned a nunber of oil and gas producing properties,
anong which was the U Richard No. 2, 2-D Well. In July of 1988,
Seni or needed cash. In return for the sumof $5, 100,000 from PSI,
Senior entered into what was called by the parties a "Production
Paynent Loan Agreenent"” (the Agreenent). Under the terns of the

Agreenent, Senior conveyed PSI the right to production paynents



totalling $12,750,000 from a nunber of wells owned by Senior,
including the U Richard No. 2, 2-D Wl |l (the well). The Agreenent
specified that the arrangenent was to be treated as a | oan for tax
pur poses. The Agreenent also specifically stated that "[t]he
Production Paynent granted hereby shall constitute a |lien upon the

Subj ect M nerals covered hereby."

At the tine of the Agreenent, the well was subject to a 30%
royalty burden; Senior owed a 70% working interest. The
Agreenent gave PSI the right to production paynents anounting to
85% of the 70% working interest revenues or a net revenue interest
of 59.5% Sonetine after entering the Agreenent, Senior conveyed
most of its working interest in the well to Baxter Drilling and
Exploration and its affiliates (Baxter) and retained only 10% of
the 70% working interest. At this point, ownership under the well

was as foll ows:

Royal ty burden 30 %
Baxter 80% x 70% Wor ki ng Interest 56
Seni or 10% x 70% 0 0 7
O hers 10% x 70% 0 0 7

100 %
The working interest owned by Senior and "others" was a
"carried" interest, i.e., free of expenses of drilling, production,
mai nt enance, etc. However, the working interest, including that

conveyed to Baxter, was still subject to Senior's agreenent with



PSI, so that 85% of production revenues attributable to each
interest went first to PSI. Thus, for exanple, Senior received
only 15% of 7% or 1.05% of any production from the well.
Significantly, Baxter, the owner of that portion of the working
interest responsible for all costs associated with the well,
received only 8.4% (15% of 56% of the revenue produced by the

wel | .

Sadly, sone nonths | ater, production fromthe well di m ni shed.
Seni or advised PSI that a workover of the well was needed in order
to restore production. Senior did not have the funds to pay for
the workover and Baxter was unwilling to do so in view of its
sl ender cut of any revenue. After negotiation, PSI agreed that it
woul d | oan Seni or and Baxter the needed funds for this workover and
sone work to be done on another well subject to the Agreenent. In
Novenber 1988, the parties entered into a separate | oan agreenent
and PSI deposited $250,000 i n escrowto cover these workover costs.
The workover comenced and hopes for further production were
renewed. | ndeed, by February 1989 production was restored, at

| east to sone extent.

Thi ngs were not inproving on all fronts, however. |n Decenber
1988, Senior filed a Chapter 11 bankruptcy petition. Furthernore,
because of a dispute with Baxter, PSI refused to release from
escrow the funds needed to pay for the workover. There is sone
indication in the record that the total workover cost was over

$335,000. Tinto Well Service (Tinco), one of the contractors that



had perforned services during the workover of the well, sought
paynent of its total charges of $96,868.19 from Senior (who had

contracted for the services) and fromBaxter. Tinto was not paid.

B

Tinco then noved for an order from the bankruptcy court
ordering paynent of its charges as an "adm ni strative expense." n
May 16, 1989, followi ng a hearing, the bankruptcy court entered its
order allowing Tincto's charges as an admnistrative expense. At
that time, it also ordered PSI, who had not been a party to the
hearing, to appear and show cause why it should not be required to
pay a portion of those charges from revenue attributable to the

wel | .

Thus, following a hearing on June 23, 1989, at which PS
appeared, the bankruptcy court entered the follow ng order uponits
mnutes: "Order to show cause dism ssed. Court holds that PSI
cannot be surcharged under § 506(c) at this tine." (Enmphasi s
ours.) On July 5, the court followed with its order vacating its
June 23 order without prejudice to any of the parties. PSI
enphatically contends it never received a copy of this order, even
though it is listed as having been sent one. PSI, wth even
greater vigor, contends that the bankruptcy court's ruling
follow ng the June 23 hearing finally di sposed of Tinto's clai mand
that, under the principles of res judicata, its liability for

Tinco's claimis a dead issue.



On July 10, 1989, the trustee filed a notion wth the
bankruptcy court asking the court to reconsider its allowance of
Tinco's charges as an adm ni strati ve expense. The bankruptcy judge
denied this order on July 17, but gave the trustee an additi onal
forty days to seek reconsideration of the court's allowance of
Tinco's claim The trustee then filed a "Mdtion to Assess Section
506(c) Expenses and for Reconsideration of Allowance of
Adm ni strative Expense Claim" The trustee essentially argued t hat
Ti nco' s charges shoul d not be all owed as an adm ni strative expense.
| f they were so all owed, however, then PSI, rather than the estate,
shoul d pay its share because PSI would receive the |ion's share of
the revenue. The Trustee also argued that as a secured creditor
PSI should properly be assessed its share under 11 US C 8§
506(c).! PSI countered that it was a royalty owner, not a secured
creditor. PSI insisted that the Agreenent clearly established that
it received production paynents, a formof royalty, and that the
Agreenment made clear that its arrangenent with Senior was a "l oan"
only for tax purposes. This notion was heard at an "evidentiary

rehearing"” on Cctober 20.

On July 30, 1990, the court rendered its nenorandum opi ni on.
118 B.R 444. |In that opinion, the bankruptcy court held that PSI
was a secured creditor under the terns of its Agreenent wth
Senior, that the Agreenent gave PSI only an in reminterest in the

well and no right to proceed agai nst Senior, that PSI had received

!Section 506(c) does not normally apply to prepetition
expenses. This issue, however, was not presented on appeal and
has been wai ved by the parties.



a benefit fromthe rework of the well, that the reworking charges
of Tintco Well Services were properly allowable as adm nistrative
expenses, t hat those charges were both "necessary" and
"reasonable,” and that 11 U.S.C. 8§ 506(c) authorized charging PSI
wWth its proportionate share of Tinto's charges. On August 15
1990, the court entered its judgnent and ordered PSI to pay 59.5%
of Tinto's $96,868.19 bill, or a net anobunt of $56, 636.57.

PSI appeal ed this judgnent to the district court. On Novenber
27, 1990, the district court affirmed the judgnent of the

bankruptcy court. This appeal followed.

A
Fi ndi ngs of fact made by a bankruptcy court will not be set
aside unless clearly erroneous. In other words, this Court
wll reverse only "when[,] although there is evidence to

support it, the review ng court on the entire evidence is |left
with a firmand definite conviction that a m stake has been
commtted. " [citation omtted]. Concl usions of |aw,
conversely are subject to plenary review on appeal
Inre Delta Towers, Ltd., 924 F.2d 74, 76 (5th Cr.), reh' g denied
1991 W 8493, 1991 U. S. App. Lexis 4829 (5th Gr.1991). Wth this

standard before us, we examne the issues raised by PSI in its

appeal .
B
PSI's status pursuant to the terns of the Agreenent is the
key issue in this appeal. Al parties seemto agree that if PS

owns a royalty interest, it cannot be held responsible under any



theory for any portion of the costs of reworking the well. The
bankruptcy court held that PSI was a secured creditor within the
meaning of 11 U.S.C. 8§ 506(c). The district court affirnmed that
hol ding. W review de novo as a question of lawthe issue of PSI's

status under the Agreenent.

PSI argues that the transaction between it and Senior was
actually a mneral sale and its interest is a royalty. It says
that a production paynent is by definition a royalty interest—a
share of actual product at the wellhead free of costs of
extraction, but limted by anount, value or tinme and expiring when
the limt is reached. The only difference, according to PSI,
between a royalty interest and a production paynent is that a
royalty interest continues indefinitely while a production paynent
term nates when the predetermned |imting factor is net. Thus,
PSI argues, the interest granted it by the Agreenent is a share of
production, free of costs of extraction, which share expires when
the nonetary limt set out in the agreenent is reached; it is

therefore a royalty.

PSI does admt that its interest is a "hybrid," as the
Agreenent gives PSI a lien on Senior's mneral interest under the
well. Addressing this point, however, PSI contends that while its
production interest in the well is a royalty, the lien created by
the Agreenent attached to Senior's mneral interest, thus all ow ng
PSI to seize and operate the well if Senior failed to do so in

breach of the Agreenent. According to PSI's view, the fact that it



had a lien securing its "royalty" does not convert that "royalty"
to repaynent of a |oan secured by the mnerals producing the
"royalty." In further support of its positionthat it is aroyalty
owner, not a creditor, PSI points out that it never filed a claim
with the bankruptcy court against Senior; it was denom nated a
creditor only because the trustee listed it as such. It further
argues that it has never voluntarily participated in the bankruptcy

pr oceedi ngs.

There are a nunber of reasons to reject PSI's argunent that
it is the owner of a royalty interest. W take as our |aunching
poi nt Tidel ands Royalty "B" Corp. v. @Gulf Ol Corp., 804 F.2d 1344
(5th G r.1986), cited at oral argunent by both parties as
supporting their respective positions. Tidelands instructs us to
| ook exclusively to Louisiana | awrather than hornbook | aw, or case
law from other states, in interpreting mneral agreenents in
Loui si ana. Tidelands, 804 F.2d at 1349, 1349 n. 15, n. 16. Under

Loui si ana | aw,

[t] he royalty owner hol ds a nonexecutive interest—an interest
that does not include the right to grant |eases. The
di stinguishing characteristic of a non-executive royalty
interest is its "passive" nature. The royalty owner has no
right to explore, develop, or lease the subject tract.
Mor eover, the | andowner has no obligation to devel op or | ease
the prem ses for the benefit of the royalty ower. (Enphasis
ours.)

Ti del ands, 804 F. 2d at 1350; see also LA REV. STAT. ANN. 31:81 (\West
1989) (The statute states: "The owner of a mneral royalty has no
right to conduct operations ... to produce mnerals." Coment

characterizes the statute as vergi ng on superfluous, but desirable



to "further elaborate the nature of the royalty and clearly state
that it does not carry with it any operating rights."). Certainly,
PSI's interest has none of these characteristics. Seni or was
obligated to produce the well and to nmake paynents from that
pr oducti on. If it failed to do so, PSI could foreclose on the
well, then operate it and nake production. |It, therefore, appears

clear that PSI does not own a pure royalty interest in the well.

C
If not a royalty owner, what, then, is PSI's status? PSI's

interest arises under the terns of an i nstrunment cal |l ed " Producti on

Paynent Loan Agreenent." This instrunent does not purport to be a
mneral transfer; indeed, it is denom nated by the parties as a
| oan agreenent. However, "[i]n determning the nature of a
transaction the court will look to its substance, not nerely to the

descriptive title." Gace-Cajun Ol Co. v. FDIC, 882 F.2d 1008,
1011 (5th Cir.), reh'g denied 1989 W. 98881, 1989 U. S. App. Lexis
16,118 (5th Cir.1989) (citing Anerican Bank & Trust Co. .
Loui si ana Savings Ass'n, 386 So.2d 96 (La. App.1980)).

W will therefore |look to the substance of the Agreenent,
enlightened by Louisiana |aw. The Agreenent provides that "[t]he
Production Paynent granted hereby shall constitute a |lien upon the
subject mnerals covered hereby." Louisiana lawin effect at the
time of the agreenent provided that "a mneral right is susceptible
of nortgage to the sane extent and with the sane effect ... as ...

i movabl es.” LA REV. STAT. ANN. 31: 203 (West 1989) (current version



at West Supp.1991). It also provided that "a nortgage of m neral
rights may also provide for the pledge of mnerals subsequently
produced. " LA. REV. STAT. ANN. 31: 204 (West 1989) (current version at
West Supp. 1991). Under Louisiana | aw, the | andowner has the right
to explore and develop mneral resources wunder his |and.
LA. REV. STAT. ANN. 31:15. This right may be transferred by | ease and
the mneral lease is a "basic mneral right." LA REV. STAT. ANN
31:16. This interest of the mneral |lessee is usually referred to
as "the working interest."” LA. REV. STAT. ANN. 31: 126, Comment.

Louisiana law defines a nortgage as "a right granted to the
creditor over the property of the debtor for the security of his
debt and [which] gives hi mthe power of having the property seized
and sold in default of paynent."” LA. Cl V. CODE ANN. 3278 (West
1972). This description reflects exactly the power given to PSI by
its "l oan agreenent” with Senior. Further, the Agreenent gave PS|
the right to take production in kind if it so elected. This right
accords wth the pledge provisions of Louisiana |aw noted above.
See Gace-Cajun G| Co. v. FDIC, 882 F.2d 1008, 1011 (5th Cir. 1989)
(operation of Louisiana law in regard to pledge of hydrocarbon
production). It is, therefore, clear that Senior nortgaged—+t did
not transfer—ts mneral interest in the well to PSI (and also
pl edged its production), and under Louisiana law, PSI nust be

classified as a secured creditor as opposed to a royalty owner.

The rulings of the courts below so holding are thus affirned.

Additionally, onceit is determned that PSI is not aroyalty

owner under Louisiana |law, the next question to arise is, not



whet her PSI is a secured creditor under Louisiana | aw, but whether
PSI has an "al |l owed secured claim' under federal law. 11 U S.C. 8§
506(c). We can arrive at this conclusion by a fewinductive steps.
First, PSI has a "claim against the property of the estate. 11
US C § 101(5) (A ("claim defined as "right to paynent"). As
not ed above, PSI has a right to paynent fromthe m neral s owed and
produced by the debtor. Consequently, PSI has a clai magainst the
debtor, Senior, within the neaning of the bankruptcy act. 11
US C 88 101(10)(A), 102(2) (" "clai magainst the debtor' includes
cl aim against property of the debtor"). It is clear from the
Agreenent that PSI's claimis secured by virtue of the lien the
Agreenent inposes on the mnerals. 11 U S.C 88 101(51), (37).
Finally, the bankruptcy court recognized PSI's security interest
and allowed nonies to be paid to it pursuant to that security

interest (although PSI was required to retain these nonies for the

trustee). We, therefore, hold that PSI has an "all owed secured
claim"

D

(1)

W now conme to the question whether PSI, by claimng an
interest in the assets of a debtor in bankruptcy, was within the
jurisdiction of the bankruptcy court. This question of law, if
answered in the affirmative, is followed by a nunber of procedural
questions. As to this initial question of |Iaw, we quickly concl ude
that once PSI asserted rights against Senior's interest in the well

pursuant to the Agreenent, it becane part of the "process of



al l ownance and disall owance of clains' [or] the restructuring of
debtor-creditor relations.” At that point, both PSI and its
secured interest were within the court's jurisdiction. 28 U S. C
8 1334; Ganfinanciera v. Nordberg, 492 U. S. 33, 58, 59 n. 14, 109
S.C. 2782, 2799, 2799 n. 14, 106 L.Ed.2d 26 (1989); see also In
re Mjestic Energy Corp., 835 F.2d 87, 91 (5th G r.1988)
(bankruptcy jurisdiction exists if the matter is "related to"
bankruptcy, i.e., if the bankruptcy estate could conceivably be

af fected by outcone of matter).

(2)

We now turn to the argunents raised by PSI in opposition to
the bankruptcy court's order that it pay a proportional share of
t he expenses for reworking the well. PSI first argues that Tinto
had no standing to assert its claimas adm nistrative expense under
11 U.S.C. § 506(c) because, in PSI's view, these clains could here
be asserted only by the trustee. In the first place, this argunent
is immterial because, in fact, the 506(c) claimis being pressed
by the trustee. W note in passing, however, that we resolved this
questioninlInre Delta Towers, 924 F.2d 74, 76-77 (5th Cr.1991).
In that case, we concluded "that the advantages of 8§ 506(c) are not
[imted to trustees" and held that a vendor of services to the
debtor had standing to bring its claimunder that section. Delta
Towers, 924 F.2d at 76. Based on Delta Towers, Tinto has standing

to bring a 506(c) claimbefore the bankruptcy court.

(3)



PSI next argues that it was never served a sunmmons and
conplaint requiring it to appear before the bankruptcy court and
defend a denmand. PSI  further contends that "no notion for
surcharge was ever properly brought before the Bankruptcy Court."
Therefore, according to PSI, it was denied due process and the
surcharge cannot stand. W disagree. W think that the bankruptcy
court's order, directing PSI to show cause why it should not be
surcharged for its share of Tinto' s expenses, fairly brought PSI
before that court. PSI was afforded notice and an opportunity to
be heard. | ndeed, after that hearing, the bankruptcy court
di sm ssed the show cause order and held that PSI would not be
ordered to pay any of Tinto's expenses "at [that] tine."
Furthernore, the notion filed by the trustee asking that the court
reconsider its award to Tinco of its charges as admnistrative
expenses or, inthe alternative, to surcharge PSI with its share of
t hose expenses was properly entertained by the bankruptcy court.
On that occasion, PSI was, again, given notice and an opportunity
to be heard. See In re Sam 894 F.2d 778, 781 (5th G r.1990)
(citing Mul | ane v. Central Hanover Bank & Trust Co., 339 U S. 306,
314-15, 70 S.Ct. 652, 657-58, 94 L.Ed. 865 (1950)) (due process
requi renent net by "notice reasonably cal cul ated, under all the
circunstances to apprise [creditor] of the pendency of the action
and afford [creditor] an opportunity to present his objections.").
In this case, PSI knew of the pendency of the action seeking
surcharge of PSI for a portion of the workover expenses and it had
an opportunity to present its objections. W find no denial of due

process to PSI.



(4)

Finally, PSI argues that the bankruptcy court's mnute entry
of June 23, 1989, which confirned its oral order dism ssing Tinto's
claimagainst PSI is res judicata to that claim W concl ude that
t he proper reading of the mnute entry is that the bankruptcy court
sinply held that it would not order PSI to pay any costs at that
time; that hol ding, however, was w thout prejudice to Tincto or the
trustee to present the matter again to the court. This reading is
supported by the court's July 5 order so stating. W thus find
PSI's argunent in this respect to be without nerit. W nowturn to

what we consider to be the nore difficult issues of this appeal.

E
The trustee may recover from property securing an all owed
secured claim the reasonable, necessary costs and expenses of
preserving, or disposing of, such property to the extent of any

benefit to the holder of such claim

11 U.S.C. § 506(c). Usually, adm nistrative expenses are satisfied
out of the bankruptcy estate. Section 506(c), however, provides an
excepti on. Delta Towers, 924 F.2d at 76 (citing In re TrimX
Inc., 695 F.2d 296, 301 (7th Cir.1982)).

Section 506(c) was intended by Congress as a codification of
... the equitable principle that a |ienhol der may be charged
with the reasonable costs and expenses incurred by the ...
trustee which are required to preserve or dispose of the
property subject toliento the extent the |Iien-hol der derives
a benefit therefrom

3 Collier's on Bankruptcy, T 506.06. "The underlying rationale for



charging a lienholder with the costs and expenses of preserving or
di sposi ng of the secured collateral is that the general estate and
unsecured creditors should not be required to bear the cost of
protecting what is not theirs.” In re Codesco, Inc., 6 C.B.C 2d
395, 18 B.R 225 (S.D.N.Y.1982). In this case, the bankruptcy
court correctly determ ned that "the general estate and unsecured
creditors should not be required to bear the cost of protecting"

PSI's 85% share of the production fromthe working interest.

Cenerally, the courts have al |l owed such expenses where there
was a "clear and direct benefit" to the |ienholder. | d. Thi s
court has held that in order to charge a secured creditor with
expenses on the basis of 8 506(c), three elenents nust be
est abl i shed: "1l) the expenditure was necessary, 2) the anounts
expended were reasonable, and 3) the creditor benefitted fromthe
expenses. " ld. (citing In re TrimX, Inc., 695 F.2d at 299.)
Furt hernore, the expenses nust have been incurred 1) "primarily for
the benefit of the secured creditor” and nmust have resulted in a 2)
"quantifiable direct benefit" to the secured creditor. See Delta
Towers, 924 F.2d at 77 (citing with approval cases so hol ding and
di scussing the lack of showing of a "quantifiable direct benefit"
to secured creditor.). The burden of establishing these el enents
isontheclaimant. 1d. at 76 (citing In re Flagstaff Foodservice
Corp., 739 F.2d 73, 77 (2d Cr.1984) ("Flagstaff 1"); Brookfield
Production Credit Ass'n v. Borron, 738 F.2d 951, 952 (8th
Cir.1984)).



(1)

The bankruptcy court held that these expenditures were
necessary for the preservation of PSI's collateral, the well and
its production. Before the workover, production had declined and
after the workover, production was restored. The bankruptcy court
found that Senior, Baxter and PSI had agreed, before the work was
done, that it was necessary. W certainly cannot hold that the
court was clearly erroneous in finding this workover to be

necessary.

(2)

A recovery under 8§ 506(c) also requires that the expenditure
be "reasonable." Apparently, all concerned, including PSI, agreed
bef orehand that the expenditure of at | east $250, 000 was r easonabl e
under the circunstances. Furthernore, the bankruptcy judge found
that PSI had a representative present on site during the workover
operations and that this representative took an active part in
deci sions nmade by Baxter and Senior concerning the nethods to be
pursued in conpleting the workover. He also found that, by its
conduct, PSI had inpliedly or directly consented to expenditure of
the funds necessary to rework the well. W cannot say that the
bankruptcy court was clearly erroneous in these findings, upto the

expendi ture of the $250,000 which PSI had agreed to fund.

The bankruptcy court also found that this expenditure was
reasonabl e because PSI received approximately $97,000 in revenue

for a pro-rata portion of expenses anounting to $56,636.57. This



findi ng, however, seens to ignore that Tinto's claimwas only part
of the cost of the workover. The total expenditure for the
wor kover was apparently in excess of $335,000. |If this is true,
PSI's pro-rata share of the expenditures would have been
approxi mately $200,000 (using the pro-rata share assessed by the
bankruptcy court), not $56,000. The bankruptcy court thus erred to
the extent that its finding of reasonabl eness was based on the
wor kover charges of Tinto and a conparison of only those charges to
PSI's share of revenue from the well to determne that the

expenditures were "reasonable."”

Bef ore the bankruptcy court can say that the expenditure of
any anount in excess of $250,000 is reasonable, it will have to
consider the totality of the circunstances, including any prior
agreenent between the parties as to the workover, cost overruns and
responsibility for them and projected revenue and actual earnings

fromthe well as a result of the workover.

In the alternative, PSI, by its conduct, may have agreed in
advance that expenditures in excess of $250,000 were reasonabl e.
Al t hough the bankruptcy court's opinion may be read to inply that
PSI, by its conduct, did agree to these excess expenses, that court

did not specifically so find.

In any event, for the reasons we have stated, we hold that
the bankruptcy court erred in finding that the expenses over

$250, 000 were "reasonable". W affirm however, the courts bel ow



in holding that expenditures up to $250, 000 were "reasonable.” |If
the bankruptcy court should find that PSI, inplicitly or
explicitly, consented to expenditures above $250,000, then such
expendi tures woul d be "reasonable," by virtue of that consent, for
pur poses of assessing 506(c) charges against PSI. Cf. 3 CO.LLI ER ON
BANKRUPTCY q 506. 06 (consent by secured creditor nay be treated as
advance acknow edgenent that such expenses will confer a benefit on

creditor.)

(3)

In order to support a surcharge under Section 506(c), not
only nust the expenditures be "necessary" and "reasonabl e" but the
expendi tures nust have resulted in a quantifiable direct benefit to
the creditor and nust have been nade primarily for the creditor's
benefit. Delta Towers, 924 F.2d at 77. PSI nmakes the dubi ous and
unsupported argunment that it cannot be charged expenses under

Section 506(c) unless it receives a benefit not received by anyone

else as a result of that expenditure, i.e., "higher than the
proportionate benefit received by ... any other interest in the
well." To the extent that its argunent m ght rest upon our hol di ng

that the expense nust be primarily for the benefit of the creditor,
Delta Towers, 924 F.2d at 77, PSI msreads the test to determ ne
chargeability under 506(c). "Primarily for the creditor's benefit"
as a determnative factor in a section 506(c) analysis 1is
particularly case specific. 1In this case, for exanple, the very
fact that PSI received 59.5% of the production rendered the

wor kover expense "primarily" for its benefit. This conclusion is



not to say, however, that in an appropriate case, a 506(c) charge
cannot be namde against a mnority secured interest holder. W
woul d further point out that Delta Towers states that "expenses
whi ch benefit the debtor or other creditors rather than the secured
creditor hinself are immterial, [citation omtted]." (Enphasis
ours). Delta Towers, 924 F.2d at 77. This observation suggests
t hat neither proportionality nor non-proportionality is a factor in
the "benefit" analysis; the focus is on the benefit to the secured
creditor. Consequently, we find PSI's argunent without nerit. The
courts below correctly found that the workover was "primarily" for

PSI's benefit.

More rel evant under the facts of this case, however, is that
when "the holder of the secured claim has consented to
preservation by the debtor ..., the court may treat such consent as
an advance acknow edgenent that certain of the costs and expenses
i ncurred woul d benefit such holder.... Consent may al so be found
to have been inpliedly given." 3 COLLIER ON BANKRUPTCY § 506. 06.
PSI, by its conduct to which we have earlier alluded, acknow edged
in advance that the expenditure of up to $250,000 to rework the

well would be to its benefit.

Finally, wth respect to the requirenent that the benefit be
direct and quantifiable, the telling fact is that PSI, before the
wor kover, was receiving no revenue as a result of production from
t he Chanpagne sand; after the workover, it was receiving revenue

from restored production. The revenue it received, and wll



receive in the future, is, absent the operation of section 506(c),
free and clear and is unquestionably a "direct and quantifiable

benefit" to PSI.

(4)

We must now determ ne whether the bankruptcy and district
courts erred in assessing PSI a 59.5% share of expenses. The
bankruptcy court correctly stated that "[olj]wing to the Production
Paynent Loan Agreenent, PSI essentially had an 85%interest in the
70% interest in the well." The court then stated that "PSI
received 59.5% of the[ ] revenues after royalty burdens and so
shoul d be taxed or surcharged for only 59.5%of the workover costs"
and on this basis assessed PSI 59.5% of Tinto' s charges. The
district court affirnmed "the Bankruptcy Court's assessnment agai nst
PSI." The court erred in so holding because it failed to take into
account that Section 506(c) allows recovery only "from property
securing an all owed secured claim... [enphasis ours]."” 11 U S.C
8 506(c). In order to correctly apply this section, we nust first
determ ne what "property secur[es]" that claimand then determ ne

the quantum of the "all owed secured claim"”

First, it nmust be determ ned whether the estate actually has
an interest in the «collateral. If, for exanple, the
collateral was transferred by the debtor prior to the
comencenent of its bankruptcy case, the debtor retained no
interest therein, and the transfer has not been set aside, the
estate has no interest therein and secured cl ai mstatus cannot
be based on a lien against the transferred coll ateral.

3 COLLI ER ON BANKRUPTCY | 506.04. Furthernore, we have stated, in

a case construing the predecessor to section 506(a), that a



creditor is not a "secured creditor" where "the security interest
is in property not belonging to the bankrupt, even if the security
interest originally encunbered property of the bankrupt that the
bankrupt parted with prior to bankruptcy.” R 1.D.C |ndus. Dev.
Fund v. Snyder, 539 F.2d 487, 491 (5th Cr.1976). W held that
"R1.D.C. ... held a security interest in property in possession of
t he bankrupt, but prior to bankruptcy the property was conveyed to
a third person. Thus ... RI1.D.C was not a secured creditor."
ld. at 492. In the present case, Senior transferred its working
interest to Baxter prior to bankruptcy, that transfer has not been
set aside, and Senior retains only a 7% carried interest.
Therefore, PSI is a "secured creditor" of the bankruptcy estate
only as to Senior's 7% interest in the well; or, stated in the
context of our analysis here, the "property securing the allowed

secured claim' is only Senior's 7% interest in the well.

We next turn to 11 U.S.C. 8§ 506(a) to identify the "all owed
secured claim"™ This section provides that "an all owed claimof a
creditor secured by a lien on property in which the estate has an
interest ... is a secured claimto the extent of the value of such
creditor's interest in the estate's interest in such property....
[ enphasis ours]." 1d. W transpose that |anguage to the facts at
hand: the "allowed claimof a creditor [PSI] secured by a lien
[the right to production given by the Agreenent] on property in
whi ch the estate has an interest [the well] ... is a secured claim
to the extent of the value of such creditor's [PSI's] interest

[859 in the estate's interest [Senior's 7% interest] in such



property [the well]." Therefore, PSI has a secured claimto the
extent of 85%of Senior's 7%interest inthe well, or 5.95% As we
have already held, this is an "allowed secured claim"” The
"property securing [that] allowed secured claim is Senior's
interest in the well, not the entire 70% working interest, and,
accordingly, the trustee my recover admnistrative expenses
al | oned under section 506(c) in an anount not exceeding 5.95% of

the well's total production.

The courts below, therefore, were in error in assessing PSI's
share of adm nistrative expenses as 59.5% w t hout considering the
fact that the entirety of that share nust conme from revenues
attributable to 5.95%of the well's production because that is the
"property securing an all owed secured claim" Section 506(c) al so
limts surcharges to "the extent of any benefit to the hol der of
such claim" 11 U.S.C. §8 506(c). In the peculiar circunstances of
this case, the "extent of the benefit" to PSI is 59.5% of the
revenues attributable to restored production and is always nore
than the anmount recoverable from "property securing an allowed
secured clainm—PSI's 85% interest in Senior's 7% interest, or

5. 95% On remand, PSI's proper share of the workover expenses

shoul d be determ ned only after consideration of the benefit "cap
as well as PSI's 5.95% share of production as the sole source of

paynment for 8 506(c) surcharges agai nst PSI.

F

We sum up and conclude as follows: The courts bel ow did not



err in finding the expenditures in question "necessary" and that
they were made "primarily for the benefit" of PSI. Nor did they
err in finding that the expenditures conferred a benefit on PSI to
t he extent of the revenues it received as a result of the restored
production of the well. PSI can be surcharged for workover
expendi tures no anount greater than 5.95% of the total revenues
resulting fromrestored production. Under section 506(c), this is
its share of "property securing an allowed claim"” 11 U S.C
506(c). This holding, however, does not preclude the bankruptcy
court from equitably charging PSI nore than 5.95% of the total
wor kover costs so |ong as such charges do not exceed 5.95% of the

revenues fromthe restored production.?

Remand is, therefore, necessary to determ ne what percentage
of the workover expenses will be assessed against PSI. Renmand is
further necessary for a determ nation by the court bel ow whet her
t he expenditures in excess of $250,000 were "reasonable.” Only to
the extent that these expenses are found reasonabl e, whether by
PSI's consent or otherw se, nay the court bel ow order surcharge of
PSI under the provisions of section 506(c) for a share of those

expenditures in excess of $250, 000.

2\ al so note that, absent the operation of 8§ 506(c), PSI,
as a carried interest, would have no obligation to pay any of the
rework expenses. PSlI's only conmtnent (as the case was
presented to us) was to lend noney to Senior and Baxter in order
to fund the workover. W do not address what rights, if any, in
or out of bankruptcy court, PSI has to recover the charges, or
any part thereof, assessed against it under 8 506(c) from other
parties, including an unsecured claimagainst the estate which we
understand is still in the process of being adm ni stered.



We, therefore, REVERSE the hol ding bel ow t hat surcharges PSI
wth 59.5% of Tinto's charges based on section 506(c) and REMAND

for further proceedings not inconsistent with this opinion.

AFFIRMED in part, REVERSED in part, and REMANDED.



