UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-3676

IN RE: MEDSCOPE MARI NE LI M TED and
H CGLAHR & CO,

Petitioners.

On Petition for Wit of Mandanmus to the United States
District Court for the Mddle District of Louisiana

(August 31 1992)

Before POLI TZ, Chief Judge, WLLIAVS and DUHE, Circuit Judges.

POLI TZ, Chief Judge:

Medscope Marine Limted and H d ahr & Conpany petition for a
writ of mandanus asking that we vacate an order of the district
court which remanded this case to state court. Concluding that we

are without jurisdiction we dismss the petition.

Backgr ound

Roberto Geguera died while on the high seas. The plaintiffs-
respondents, Charaito Bautista Geguera and Manerto Geguera, filed

wrongful death clains in Louisiana state court, invoking the Jones



Act,! the Death on the Hi gh Seas Act (DOHSA), 2 and general nmaritinme
| aw. Medscope and d ahr renoved the case, asserting that Manerto
Ceguera had a separate and independent claim under DOHSA which
woul d be renovable if sued upon alone. The plaintiffs tinely
sought remand, contending that there was no renoval jurisdiction
over DOHSA clains. The district court granted the notion to renmand
on that basis and denied a subsequent notion for an interlocutory
appeal certification under 28 U S.C. 8§ 1292(b). The i nstant

application for wit of mandanus fol | owed.

Anal ysi s

Before us is an order of remand based on a tinely notion under
28 U.S.C. 8§ 1447(c) asserting a defect in renoval procedure other
than lack of subject matter jurisdiction. Qur threshold
consideration is whether we have jurisdiction to entertain this
application for a wit of nmandanus.

In prior decisions we have determned that we have
jurisdiction to review remand orders based upon untinely renmand
nmotions, finding that to be a rare exception to the general rule of

nonreviewability.® |In those cases we suggested in dicta* that a

1 46 U.S.C. App. § 688.
2 46 U.S.C. App. §§ 761-767.

3 McDernott Int'l v. Lloyd's Underwiters of London, 944
F.2d 1199 (5th Cr. 1991); Inre Shell Gl Co., 932 F.2d 1518 (5th
Cir. 1991); In re Shell Gl Co., 932 F.2d 1523 (5th Cr. 1991);
Baris v. Sulpicio Lines, Inc., 932 F.2d 1540 (5th Gr. 1991); Inre
Di gicon Marine, Inc., 966 F.2d 158 (5th GCr. 1992).
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remand order based upon a tinely remand notion would be
nonrevi ewabl e because of the prohibition contained in section
1447(d) which provides that:

An order remanding a case to the State court from
which it was renoved is not reviewable on appeal or

otherwise, . . .°
In Thermtron Products, Inc. v. Hermansdorfer® the Suprene
Court limted t he br oad nonreviewability | anguage of

section 1447(d) to remand orders based on section 1447(c).
Pre-1988 section 1447(c) provided, in relevant part, that:

I f at any tine before final judgnent it appears that

the case was renoved inprovidently and wthout
jurisdiction, the district court shall remand the
case.

In London v. United States Fire Ins. Co.” we held that either
"“i nprovident renoval " or "lack of [subject matter] jurisdiction" is
a proper, independent basis for remand under section 1447(c). As

anmended in 19888 section 1447(c) provides, in relevant part, that:

4 McDernmott Int'l, 944 F.2d at 1201 n.1; In re Shell QI
Co., 932 F.2d at 1520 n.5; In re Shell Gl Co., 932 F.2d at 1527,
Baris, 932 F.2d at 1543; In re Digicon Marine, Inc., 966 F.2d at
160 n. 1.

5 Added by My 24, 1949, ch. 139, § 84, 63 Stat. 102.
Section 1447(d) has not been anended since.

6 423 U.S. 336, 96 S. (. 584, 46 L.Ed.2d 542 (1976).
! 531 F.2d 257 (5th Cr. 1976).

8 P.L. 100-702, Title X, 8 1016(c), 102 Stat. 4670.



A notion to remand the case on the basis of any
defect in renoval procedure nust be nmade within 30 days
after the filing of the notice of renoval under
section 1446(a). |If at any tinme before final judgnent it
appears that the district court |acks subject matter
jurisdiction, the case shall be renmanded.

The resolution of the jurisdictional question in the instant case
turns on the congressional intent in the 1988 anendnent to
section 1447(c).

The second sentence of section 1447(c) conmands the renmand
upon di scovery of |ack of subject matter jurisdiction, reflecting
the established rubric that a federal court has the continuing
obligation to assure itself of its power to act in a proceeding
before it, whether the issue is raised by the parties or by the
court on its own notion.?®

The first sentence of section 1447(c), however, requires a
nmore considered reflection. Aided by the limted legislative
hi story of the 1988 anendnent to section 1447(c), ! we concl ude t hat
the intent of Congress was to inpose a 30-day tine |[imt for a
remand notion based upon "any defect in renoval procedure.” The
relevant legislative history inforns that:

Section 1447(c) now appears to require remand to
state court if at any tine before final judgnent it
appears that the renoval was i nprovident. So |ong as the
defect in renoval procedure does not involve |ack of

federal subject matter jurisdiction, there is no reason
why either State or Federal courts, or the parties should

o Save The Bay, Inc. v. United States Arny, 639 F.2d 1100
(5th Gr. 1980).

10 H R Rep. No. 889, 100th Cong., 2d Sess. 1988, reprinted
in 1988 USCC&AN 5982, 6031-6034.



be subject to the burdens of shuttling a case between two
courts that each have subject matter jurisdiction. There
is also sone risk that a party who is aware of a defect
in renoval procedure may hold the defect in reserve as a
means of forumshopping if the litigation should take an
unfavorabl e turn. The anmendnent provides a period of
30 days wthin which remand nust be sought on any ground
other than the lack of subject matter jurisdiction. The
anendnent is witten in ternms of "renoval procedure” in
order to avoid any inplication that remand i s unavai l abl e
after disposition of all federal questions |eaves only
State | aw questions that m ght be decided as a matter of
ancillary or pendent jurisdiction or that m ght instead
be remanded. !

Thus i nforned, we are persuaded that section 1447(c) is a nere
reconstitution of the existing statute and jurisprudence, with the
addition of a strict tinme limtation on the privilege of filing
remand notions. The | egislative history addressed several core
concerns relating to an unbridled right to seek a remand: (1) a
party's right to seek remand at any tinme before final judgnent on

any ground other than the |lack of subject matter jurisdiction

(2) the burden on state and federal courts; (3) the burden on the
parties; and (4) the potential sandbagging should the federal
litigation take an unfavorable turn. All of these concerns are
aneliorated by the inposition of a 30-day tinelimt for the filing
of the remand notions. Thus, brief that it is, the legislative
history of section 1447(c) convinces us that the "renoved
i nprovidently" |anguage of pre-1988 section 1447(c) was repl aced,
W thout intent to change the neaning, with the "defect in renoval
procedure” in the current section 1447(c).

Havi ng thus concluded that section 1447(c) is a specific,

1 Id. at 6033.



time-limted reconstitution of the earlier statute, in |ight of
intervening jurisprudence, we may now address the jurisdictiona
gquestion, guided by controlling Suprene Court precedent. The
Thernmtron court held that section 1447(d)

prohi bits review of all remand orders i ssued pursuant to
8§ 1447(c) whether erroneous or not and whether reviewis
sought by appeal or by extraordinary wit . . . If a
trial judge purports to remand a case on the grounds that
it was renoved 'inprovidently and wi thout jurisdiction,'
his order is "unreviewabl e. "2

We have consistently followed Therntron's teachings. The cases
cited in footnotes 3 and 4, supra, involved orders of remand based
upon untinely notions to remand for a defect in renoval procedure.
Because such a remand order is not a section 1447(c) remand, review
was not precluded by section 1447(d) or Therntron.

In the instant case, the district court remanded because a
DOHSA case may not be renoved to federal court. State and federa
courts have concurrent original jurisdiction over DOHSA cases; '3
t hus, the case before us could not be remanded for | ack of subject
matter jurisdiction. If DOHSA cases are not renovable, then
renoval of a DOHSA case necessarily constitutes a defect in the
manner by which the DOHSA case was brought before the federa

court. This would be a defect in the renoval procedure,* waived

12 Therntron, 423 U. S. at 343, 96 S.C. at 589, 46 L. Ed. 2d
at 549 (enphasis ours).

13 O fshore Logistics, Inc. v. Tallentire, 477 U.S. 207, 106
S.Ct. 2485, 91 L.Ed.2d 174 (1986).

14 Baris, 932 F.2d at 1343.



absent a tinely notion to renmand. On the other hand, if DOHSA
cases are renovable, then the remand order prem sed upon a defect
in renmoval procedure, although erroneous, would not be reviewabl e
under Therntron.®® W have pretermtted the questi on of DOHSA-case
renpovability on a nunber of prior occasions.!® Because of the
Thernmron teaching that a section 1447(c) renmand order 1is

nonr evi ewabl e, "whet her erroneous or not," we are not now required
to solve the DOHSA renovability conundrum ¥’

We concl ude that we are without jurisdiction to entertain the
instant application for wit of mandanus to vacate an order of
remand based upon a tinely section 1447(c) notion raising a defect

in the renoval procedure.

DI SM SSED FOR LACK OF APPELLATE JURI SDI CTI ON

15 Therntron, supra.
16 Baris, 932 F.2d at 1543 n. 3.

17 See Filho v. Pozos Int'l Drilling Services, Inc., 662
F. Supp. 94 (S.D. Tex. 1987) (for a persuasive, well-reasoned, and
schol arly opi nion concludi ng that DOHSA cases are nonrenopvabl e).



