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Cr oss- Appel | ee,

ver sus
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Appeals fromthe United States District Court
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( June 8, 1993 )

Before POLI TZ, Chief Judge, JOHNSON and JOLLY, G rcuit Judges.
POLI TZ, Chief Judge:

This case involves a general average claimarising fromthe
groundi ng of the tanker DIALA in the Mssissippi River. Deutsche
Shel |l Tanker-Gesellschaft nbH, the vessel owner, appeals the
judgnent in favor of the cargo owner, Placid Refining Conpany.

Finding no reversible error, we affirm



Backgr ound

In 1983 Deutsche Shell contracted to deliver a shipnent of
crude to Placid' s refinery in Port Allen, Louisiana. The crude was
transpsorted by the tanker DIALA which departed Sullom Voe,
Scotland on May 21, 1983. The Atlantic crossing was uneventful.
Upon reaching the M ssissippi R ver the DI ALA took on a conpul sory
M ssissippi River pilot to guide the vessel upstream

On June 5, in the Mssissippi, the ship passed through
shal |l ow water and experienced a vibration after which its 10-
centineter radar picture failed. Captain Schatzel radi oed Deutsche
Shell's New Ol eans agent, Lykes Bros., requesting service for the
10-cm radar and for the 3-cm radar which had a weak picture.
Further upriver, the tanker encountered a squall during which its
3-cm radar unit also failed leaving the tanker wthout any
oper ati onal radar.

Captai n Schat zel was able tointerswitch the two radar systens
and establish a picture on the 3-cmdisplay. The pilot, however,
fearful that another radar failure would | eave the tanker in the
shipping lanes at night with no radar, and believing that Coast
Guard regul ations required the ship to have two operational radar
units, refused to proceed and directed the ship to anchor.! The
M ssi ssippi River was at flood stage wwth a swft current. Before
t he second anchor took hold, the current caught the ship and swept

her two m|es downstream where she ran aground. After a week of

! There were no qualified radar technicians on board the
vessel .



extensi ve salvage efforts, the D ALA was refloated and delivered
the oil to Placid' s refinery.

Deut sche Shell brought suit against Placid asserting a claim
under the general average clause of the shipping contract? to
recover a portion of the costs of the salvage effort.® Placid
denied the claim asserting that it did not own the cargo at the
time of the groundi ng and that the proxi mate cause of the groundi ng
was Deutsche Shell's failure to maintain the radar in proper
wor ki ng order.

The issue of liability was tried to the court which entered a

2 The shipping contract contained the follow ng general
aver age cl ause:

Ceneral average shall be payable according to the
York/ Antwerp Rul es 1974 and shall be adjusted in London, but
shoul d the adjustnent be nade in accordance with the | aw and
practice of the United States, the follow ng cl ause shal
apply:

NEW JASON CLAUSE sQ I n the event of accident, danger,
damage or disaster before or after the comencenent of the
voyage, resulting fromany cause whatsoever, whether due to
negl i gence or not, for which, or for the consequences of
which, the Carrier is not responsible, by statute, contract
or otherw se, the cargo, shippers, consignees or owners of
the cargo shall contribute with the Carrier in Genera
Average to the paynent of any sacrifices, |osses or expenses
of a General Average nature that may be nmade or incurred and
shal | pay sal vage and special charges incurred in respect of
t he cargo.

3 "GCeneral average is an ancient nmaritine doctrine naking
all participants in a maritinme venture ratably responsible for
| osses incurred for their commopn good." Atlantic R chfield Co.
v. United States, 640 F.2d 759, 761 (5th Cr. Unit A 1981).



take nothing judgnent in favor of Placid.* The district court
found that Deutsche Shell failed to prove that a general average
act occurred and, even if such had occurred, Deutsche Shell's
failure to exercise due diligence in nmaintaining the 3-cmradar was
the proxinmate cause. The district court also found that Placid
owned the cargo at the time of the grounding. Deut sche Shel |
tinmely appealed; Placid cross-appealed on the issue of cargo

owner shi p.

Anal ysi s
A standard "New Jason clause"® requires general average
contribution even if the carrier is negligent, unless the carrier
is responsible for the damage under the Carriage of Goods by Sea
Act.® Under COGSA a carrier is held at fault for damage to the
cargo caused by unseaworthiness resulting from "want of due
diligence on the part of the carrier to make the ship seaworthy. "’
A general average claimsuch as the claimat bar requires a

three step analysis. The vessel owner has the initial burden to

4 The district court's opinion is reported at: Deutsche
Shel | Tanker-Gesel |l schaft nbH v. Placid Refining Co., 767 F
Supp. 762 (E. D.La.1991).

5 See The Jason, 225 U.S. 32, 32 S.Ct. 560, 56 L.Ed. 969
(1912).

6 Atlantic Richfield, 640 F.2d at 761; see COGSA, 46 U.S.C
§ 1301 et seq.

7 46 U.S.C. § 1304(1).



establish a general average act and that there was a separate cargo
owner at the tinme of the act. If the vessel owner neets this
burden, the cargo owner may avoid liability by establishing that
the vessel was unseaworthy at the start of the voyage and the
unseawort hi ness was t he proxi mat e cause of the general average act.
Finally, if the cargo owner establishes unseawort hi ness, the vessel
owner may still succeed if it proves that it exercised due
diligence to nake the vessel seaworthy at the start of the voyage.?

Deut sche Shell raises several issues on appeal. First, that
the district court erred as a matter of law in determ ning that
there was no general average act because the pre-trial order did
not list this as a contested i ssue of either fact or |aw. Deutsche
Shel |l further contends that, based on the uncontested evidence
presented at trial, the district court's determ nation that there
was no peril and hence no general average act was clearly
erroneous. Deutsche Shell also contends that the district court's
determnations that it failed to exercise due diligence and that
such failure was the proxi mate cause of the grounding were clearly
erroneous. In the cross-appeal, Placid contends that the district
court erred in finding that Placid owned the crude oil on board the
DI ALA at the tine of the grounding, and furthernore that Deutsche

Shel |l should be held liable under the Pennsylvania Rule.?®

8 See Atlantic Richfield, 640 F.2d at 761-62; see generally
2 BENEDICT ON ADM RALTY 88 181-188 (7th Ed. 1992); G Glnore & C
Bl ack, The Law of Admralty, ch. V, at 244-71 (2d Ed. 1975).

® See The Pennsylvania, 86 U S. (19 wall.) 125 (1874).
Under the Pennsylvania Rule, "if a party violates a statute which
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The determnations regarding peril, due diligence, and
proxi mate cause are findings of fact which are upheld on appea
unless clearly erroneous.® "A finding is clearly erroneous only
if the appellate court is left with the definite and firm
conviction that a m stake has been nade."?!!

| . The CGeneral Average Act

"There is a general average act when, and only when, any
extraordinary sacrifice or expenditure is intentionally and
reasonably made or incurred for the comon safety for the purpose
of preserving fromperil the property involved in a common nmaritine
adventure."'? The district court found that Deutsche Shell failed
to prove that a general average act occurred because the tanker was

not in peril.®® Deutsche Shell argues that the district court erred

is designed to preclude an accident fromoccurring, that party
bears the burden of proof in showing that its fault did not
contribute to the accident.” Sheridan Transportation Co. V.
United States, 897 F.2d 795, 797 (5th Cr. 1990). Coast CGuard
regul ations required the DI ALA to have two independently
operating radar systens. 33 CFR 88 164.35(a) and 164.37(a).
Placid argues that violation of this statute requires application
of the Pennsyl vani a Rul e.

10 Elevating Boats, Inc. v. GQulf Coast Marine, 766 F.2d 195
(5th Gr. 1985); Fed. R Gv.P. 52(a).

11 Elevating Boats, 766 F.2d at 199.

12 York/Antwerp Rule A (1974), reprinted in 2 BENEDICT ON
ADM RALTY 8§ 181, at 13-1.

13 The district court found as foll ows:

Wth little nore than a citation to York/Antwerp Rule A and
the London adjustor's statenent, Shell would have the Court
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in raising the issue of peril sua sponte because the issue was
never in dispute. The lists of contested i ssues of |aw and fact in
the pretrial order contain no nention of a general average act.

Pl acid argues, on the other hand, that a general average act
is a necessary el enent of Deutsche Shell's cause of action, and the
burden is on Deutsche Shell to prove that it occurred.* The
parties never explicitly stipulated that a general average act
occurr ed. Because we uphold the district court's finding that
Deutsche Shell failed to exercise due diligence to maintain the
3-cmradar, we need not deci de whether the vessel was in peril nor

whet her the issue was raised properly.?1

gl oss over the initial issue whether Shell's degroundi ng
efforts constituted a general average act. Shell perhaps
believes that the Court should find the existence of a
general average act here nerely because the DI ALA was
carrying mllions of gallons of crude oil. The Court
rejects this position and does not otherw se find

ci rcunst ances sufficient for the Court to conclude that a
general average act occurred here.

767 F. Supp. at 783.

14 See York/Antwerp Rule E (1974):

The onus of proof is upon the party claimng in Ceneral
Average to show that the | oss or expense clained is properly
al | owabl e as General Average.

Reprinted in 2 BENEDICT ON ADM RALTY 8§ 181, at 13-2.

15 W note, however, that peril is a flexible concept:

While the courts in sonme cases have used expressions
indicating that both in general average and in sal vage cases
it is essential that the property at risk be subject to an

i mredi at e i npendi ng danger, we think the '"inm nency' of the
peril is not the critical test. |If the danger be real and
substantial, a sacrifice or expenditure made in good faith
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1. Lack of Due Diligence

The district court held that even if a general average act
occurred, such act was caused by Deutsche Shell's failure to
exerci se due diligence to maintain the vessel's radar in seaworthy
condi tion. The district court found that Deutsche Shell's
i nadequat e mai nt enance practices contributed to the failure of the
3-cmradar.!® The court concluded that the 3-cmradar failed for
two reasons: (1) "water incursion into the antenna/ wavegui de
conponents of the unit from Shell's inproper nmaintenance;" and
(2) "the T/Rcell's having reached its actual useful life capacity,
which far exceeded either T/R cell type's average mninmum life
expectancy. "' Although we find the district court's conclusion
regarding the T/R cell in error, we find no clear error in the
court's findings that water incursion contributed to the vessel's
grounding and that the water incursion was a result of Deutsche
Shell's failure to exercise due diligence in maintaining the 3-cm

r adar .

for the common interest is justified, even though the advent
of any catastrophe nmay be distant or indeed unlikely.

Navi gazi one Generale Italiana v. Spencer Kellogg & Sons, Inc., 92
F.2d 41, 43 (2d Gr.), cert. denied, 302 U S. 751 (1937). A
tanker, fully laden with crude oil, unintentionally grounded in
the M ssissippi Rver at flood stages is quite likely to be in a
peril ous position.

1 The district court found that the failure of the 10-cm
radar was not caused by a lack of due diligence by Deutsche
Shel | .

7767 F.Supp. at 788.



The Equi pnent

The DI ALA was equi pped with two independent radar units SQ a
10-cmunit and a 3-cmunit, both installed in 1973. Each unit has
a 16-inch display screen on the bridge of the vessel which leads to
an MIR (nodul ator/transmtter/receiver) unit in the next room The
3-cmunit's MIRis connected to a holl ow netal wavegui de that | eads
to a 12-foot antenna array unit on the mast atop the bridge. The
antenna array units are covered with fiberglass, and contain rotary
bal | bearings above and bel owthe array so the antenna may nmake 360
degree sweeps.

The district court provided the follow ng helpful "layman's
expl anation" of certain radar conponents:

A nodul ator sends power to a magnetron, which converts

the power to dense RF (radio frequency) energy for

transmtting out the radar unit. This RF energy passes

through a T/R (transmtter/receiver) cell and then, for

the 3-cmunit, through a waveguide . . . to the antenna

array, where the RF energy is transmtted into the

at nosphere. A small fraction of this transmtted energy
returns, or echoes, back to the antenna and back down t he

waveguide . . . again. The sane T/R cell then directs
this nmuch weaker returning energy into receiver mXxer
crystals; the T/R cell is designed and is able, when

functioning properly, to prevent the stronger, outgoing
RF energy frompassi ng t hrough and t her eby damagi ng t hese
delicate m xer crystals. AKklystron sends anot her, "base
line" RF signal intothe mxer crystals. "MXxing" these
two incomng signals, the m xer crystals produce useful
electronic information, which is finally sent to the
di splay unit. The nodul ator, magnetron, T/R cell, m xer
cryst%Js, and klystron are all conponents of the MIR
unit.

The DI ALA al so was equi pped with an interswitch device which

18 767 F. Supp. at 769-70.



permts the antenna and MR unit of one radar systemto be operated
wth the display unit of the other. Prior to the radar failures on
June 5, 1983 no nenber of the DI ALA crew had ever operated the
interswitch device.

Synpt ons of Radar Failure

When a radar malfunctions, a white spot may appear on the
di splay screen and render the unit unfit for use. Anmong the
sources for such malfunction are: "a defective magnetron, a
defective nodul ator, blown or defective m xer crystals, possibly a
defective klystron, or water ingress into the waveguide."' Wen
a T/Rcell fails, it allows the high power transmtting RF energy
to go directly through the m xer crystals causing themto bl ow out.
Such failure of the T/Rcell and crystals al so causes a snmall white
spot in the center of the display screen and the | oss of the rest
of the display picture.

Water incursion generally does not directly effect the T/R
cell. However, the presence of water in the wavegui de nay act as
a close-range reflector of transmtting RF energy which may cause
damage to the m xer crystals. |In addition, a weak display picture
may be caused either by a magnetron mal function or water in the
wavegui de. 20

Based upon the expert testinony at trial, the district court

identified three ways in which water may get inside the wavegui de:

19767 F.Supp. at 770.

20 ] d.
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t hrough flanges or seans on the wavegui de, through the front
or edges of the fiberglass scanner array unit (to which the
wavegui de connects), and through the rotary ball bearing
conponents just above or below the scanner. Because the
antenna cover i s continuously exposed to the harsh el enents of
the maritinme environnent, it nmay becone soft and porous over
time or otherwise in need of fiberglass recoating to prevent
wat er | eakage in the wavegui de. 2!

The heat produced by transmtting RF energy may produce a
"m crowave" effect and dissipate or boil off small quantities of
wat er that enter the waveguide, thus leaving little or no evidence
of the water incursion.?

Mai nt enance Practi ces

Al t hough the radar manufacturer recommended that a radar | og
be kept of all service to the radar units, Deutsche Shell did not
do so. | nst ead, Deutsche Shell maintained a Geratetagebuch, or
equi pnent book, containing invoices fromradar repair technicians.
It al so appears that no one regul arly checked or foll owed up on the
recommendat i ons nade by service technicians in the CGerétetagebuch.
For exanpl e, a service report made on March 11, 1980 i ndi cat ed t hat
t he upper antenna array's ball bearing needed to be repl aced; there
was no evi dence in subsequent reports that this recomendati on was
ever followed. As further evidence of Deutsche Shell's poor record
keeping, the Chief Oficer's Decenber 1982 quarterly report noted

the condition of the radar as "kei ne Sto6rungen seit der Werft" or

"no probl ens since drydock," when the GCeréatetagebuch showed three

service calls regarding the radar during that period.

2L 1d. at 771 (footnote and record citations omtted).

22 767 F.Supp. at 771.
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The manufacturer's instructions advi sed that the antenna array
shoul d be renoved and t horoughly overhaul ed every second year. The
Cer at et agebuch' s radar repair records bear no evidence that this
was ever done during the entire ten years that the 3-cmradar had
been installed on the D ALA

Radar Repairs Made After the G ounding

At 2:00 a.m the norning after the grounding, Ben Kenpf, a
radar technician canme aboard the DIALA to work on the radar
systens. He did not testify at trial, but his work order indicates

the follow ng regarding the 3-cm radar

[T]he transmtter is inoperative; all power supply
voltages are normal; replaced blown receiver mxer
crystals, but still no targets; replaced klystron with
ship's spare; crystal current appears normal at this tinme
but still unable to tune. [N o other replacenent parts
are avail abl e. [ S]uspect both klystrons 2K25 are

defective, because it was necessary to decrease crystal
attenuation to achieve any reading of receiver mXxer
crystal current. No t/r cell replacenent aboard ship
suspect water in waveguide or in array. [D]isassenbled
wavegui de at transmitter but no water there. [R]enoved
wavegui de from pedestal; but no evidence of water
intrusion. [Will return tonorrow to finish repairs.

Later that sanme day, Mchael St. Romain, another radar technician

cane to conplete the radar repairs. H's report indicated the
fol | ow ng:
Picture on radar showed signs of water in wavegui de very
weak picture and large spot in center. No evidence of
water could be found below Renoved scanner and
i nspect ed upper assenbly. Sone slight evidence of water
was shown from scanner. The front of scanner in dire
nee[d of] recoating. It is very porous and could get

wat er i nside during a severe storm Recomend recoati ng.
Al so noted that top ball bearing is badly worn and shoul d
be replaced. . . . After reassenbling the wavegui de parts
a very slight inprovenent in picture was noted, but not
enough. Changed defective TR cell and blown crystals.
This i nproved picture further. Tuning of klystron cavity

12



showed no change in picture. Changed klystron from

ship's spares. This inproved picture further, nowout to

6 mles. Mde several other checks in TR unit with no

help in picture. Changed out klystron with one from our

kit. Tuned up radar now to have targets 24 m|les.
St. Romain also returned the next day and recoated both the 3-cm
and 10-cm scanners.

A Wat er | ncursion

The district court found that the circunstances surroundi ng
the failure of the 3-cm radar were nobst consistent with water
incursion in the wavegui de and scanner areas. This finding is
anply supported by the evidence. First, a white dot appeared upon
the screen just before the unit failed. This synptomsuggests that
there was water in the waveguide. |In addition, the weak picture
noticed by Captain Schatzel 1is also synptomatic of water
incursion.®® St. Romain, the radar service technician, also found

evi dence of water in the scanner.? Wile St. Romai n found no wat er

remaining in the waveguide, he did find sone inprovenent of the

2 The district court noted that the only causes for a weak
di splay picture are water in the wavegui de or a defective
magnetron, and there was no evidence of a defective nmagnetron in
this case. T/Rcell failure, alone, would not cause a weak
picture. 767 F.Supp. at 788.

24 Anot her service technician worked on the radars the
ni ght of the grounding, but his testinony was not presented at
trial. Hi s report indicates that he suspected water in the
wavegui de, but found no evidence of water. The district court
di scounted his failure to find traces of water based upon the
facts that his inspection took place during evening hours and
that he spent only 2 1/2 hours on the vessel to work on both
radars, and spent nost of his tinme repairing the 10-cm radar.
The district court's determnation regarding the reliability of
the report is not clearly erroneous.
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radar picture after disassenbling and then reassenbling the
wavegui de. From this the district court nade the reasonable
inference that in the process, St. Romain cleaned out any water
that was in the waveguide. Finally, the failure of the 3-cmradar
coincided with the ship hitting a squall, thus providing the
opportunity for water incursion.

St. Ronmain discovered that the scanner array was extrenely
porous and in "dire nee[d of] recoating." He also found evidence
of water in the scanner. Deutsche Shell's own expert, M.
St akel um recogni zed that the extrenely porous condition of the
scanner array could not have suddenly manifested itself, but nust
have exi sted when the vessel |eft Sullom Voe.?

I n addi tion, Deutsche Shell argues that any danage to the bal
beari ng coul d not have caused the water incursion because water was
found only in the scanner and not in the wavegui de where it would
be if it entered through the ball bearing. W do not agree. The
evi dence denonstrated that water could enter the wavegui de t hrough
a defective ball bearing. The district court found, consistent
wth the expert testinony, that "the effects of evaporation nay
expl ai n the absence of nore water."2?® Thus, the fact that no water

was found in the waveguide after it failed, does not nean that

25> \WWhen asked if the porous condition existed when the
DI ALA | eft Sullom Voe, Stakelumtestified: "Wl the condition
as M. St. Romain saw it in June of 1983 | think in effect
exi sted the sane way two weeks prior to that."

26 767 F.Supp. at 788.
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wat er was not present at the tinme the radar fail ed.

The district court concluded that the water incursion was a
result of Deutsche Shell's failure to exercise due diligence in
mai ntai ning the 3-cmradar unit.

Where the standard of due diligence is applicable, it

conprehends inspection and investigation, where prudent, to

determ ne the existence of deficiencies before they becone
critical, and the failure to discover defects which
exam nation would necessarily have disclosed is the very
absence of due diligence.?’
Deut sche Shell argues that regardl ess of whether water incursion
occurred, they proved that the DI ALA was seaworthy when it |eft
Sullom Voe. W agree with the district court that Deutsche Shel
focuses on too narrow a tine frane.

The district court specifically rejected Deutsche Shell's
effort to focus on the period between the drydocking i n August 1982
and the grounding in June 1983. The antenna was not overhaul ed
whil e the vessel was in drydock. While the vessel was in drydock
in 1982, Jens Pedersen, then a young, inexperienced technician,
spent only five hours on the vessel exam ning both radar units and
the directional finding device. The radar also passed a Gernan
classification inspection. There was no indication, however, that
the classification inspector conducted nore than a cursory revi ew.

As the district court noted, "[i]f a shipowner is to enjoy the safe

harbor of an inspector's okay, the shipowner nust show that it

2 lonian Steanship Co. v. United Distillers, 236 F.2d 78,
84 (5th Cir. 1956).
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reveal ed sufficient facts to the inspector; Shell did not."?2
Accordingly, the district court gave little weight to the |ack of
problenms detected by Pedersen or the German classification
i nspect or.

The district court found, consistent with the evidence, that
i f Deutsche Shell had fol |l owed the manufacturer's recommendation to
keep an accurate radar log and to overhaul the radar array every
two years, Deutsche Shell woul d have avoi ded the surprises that |ed
to the grounding in June 1983. Deutsche Shell's actions did not
even approach the standard suggested by the radar nmanufacturer.?®
There was no evidence that either the 3-cm or the 10-cm radar
underwent the recommended overhaul during the entire ten year
period they were installed on the DIALA. During such an over haul,
t he severe porosity problens, the defective ball bearing, and ot her

opportunities for water i ncursion would have been renedi ed, thereby

28 767 F. Supp. at 789.

2 W find no nerit in Deutsche Shell's argunment that the
district court inproperly excluded evidence of actual practices
wthin the industry. The district court refused to allow the
corporate representative, Martin Buck, to testify as to
statenents nade by other vessel owner's representatives regarding
their maintenance practices. The district court correctly noted
that the corporate representative had no personal expert
know edge on these matters, and that the statenents of these
undi scl osed ot her vessel owners were inadm ssible hearsay.

Deut sche Shell contends that these statenents were not offered
for the truth of the matters asserted, but to denonstrate

Deut sche Shell's understandi ng of the industry practices. W
agree with the district court. Deutsche Shell's understandi ng of
i ndustry practices is irrelevant to the question of whether it
exerci sed due diligence. Due diligence is an objective standard;
therefore, to the extent that these statenents attenpted to
denonstrate what that standard is, they are rank hearsay.
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averting the failure of the 3-cmradar.

B. The T/ R Cel

The district court indicated that "[t]he record contains no
evidence that the 3-cmunit's T/R cell from 1973 had ever been
replaced at any tinme." W agree with Deutsche Shell that this
finding is not supported by the record. The radar repair invoices
subm tted by the defendants indicate that a VDX 1047s type T/ R cel
was replaced i n June 1982, %° one year before the radar failure which
led to the grounding. This type of T/R cell is used in the 3-cm
radar unit but not in the 10-cmunit.3 These T/R cells have an
aver age useful |ife expectancy of 2000-5000 hours; Deutsche Shell's
radar expert, M. Stakelum estimted that the average use of the
3-cmradar on a vessel such as the DI ALA was 1500 to 2500 hours per
year. The T/R cell in the 3-cmradar, having been replaced only
one year before, was not so dangerously close to the end of its
useful ness that it would have been a failure of due diligence not
to replace it prior to the voyage. We find, however, that the

wat er incursion contributed to the failure of the 3-cmradar and

30 See Exhibit P24A

31 See Exhibit P26-B pp. 5-11. The source of the district
court's error appears to have been the abstract of repair
invoices admtted as Placid' s exhibit D 3 which indicated that
the VDX 1047s T/R cell was replaced in the 10-cmradar. Placid
attenpts to argue that Deutsche Shell stipulated to the contents
of the abstract and therefore cannot now argue that the T/R cel
in the 3-cmradar had been replaced. W find no such
stipulation. Deutsche Shell agreed to the admssibility of the
abstract, it did not stipulate to the accuracy of its contents
particul arly when the abstract contradicts the docunent from
which it purports to abstract.
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is sufficient to support the district court's judgnent in favor of
Pl aci d.

I11. Proximate Cause

Deut sche Shell also argues that even if the district court
properly found that it failed to exercise due diligence in
mai ntaining the 3-cmradar, the district court's concl usion that
t he groundi ng was proxi mately caused by that unseaworthy condition
was clearly erroneous.

The district court found that the fl ood stages of the river,
the pilot's decision not to continue the voyage wthout two
reliable radar units, and the subsequent decision to anchor were
all foreseeable events. These findings are not clearly erroneous.
Certainly, grounding is one of the risks a vessel faces when its
radar fails. The fact that the vessel was grounded while
attenpting to anchor does not nmake the result unforeseeable.

Finding no reversible error, we AFFI RM
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